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MEMORANDUM. 

The  Copy-right  secured  according  to  Law. 


TO    THE    HONOURABLE 

THOMAS   M'KEAN,   ESQUIRE,   L.L.D. 

CHIEF  JUSTICE  OF  THE  STATE  OF  PENNSYLVANIA) 
SIR, 

IN  addressing  this  volume  to  you,  the  public  will 
readily  acknowledge  the  justice  and  propriety  of 
^  the  tribute  ;  since  a  work  of  this  nature  is  only  to 
be  esteemed,  like  a  mirror,  for  the  truth  and  accu- 
<>  racy  with  which  its  object  is  reflected;  audi  do  no- 
thing more  on  the  occasion,  than  present  you  with 
your  own  portrait,  in  which  all  the  praise  I  covet,  or 
deserve,  is  that  of  having  preserved  some  resem- 
blance to  the  original. 

But,  independent  of  this  consideration,  the.  op- 
portunity of  making  the  present  offering,  yields  a 
high  gratification  to  my  feelings  and  my  pride.    By 
the  uniform  courtesy  and  cordiality  of  your  atteh- 
v  tions,   I    have   naturally  been  inspired  with  senti- 
**>   merits  of  esteem  and  attachment;   and,  it  would 
U  betray  great  insensibility,  were  I  not  aware  of  the 
advantage  of  delivering  these  Reports  to  the  world, 
\J  under,  the  sanction   of   your  avowed  approbation 
.  3  and  patronage.     Hence,  Sir,  I  consider  the  enjoy- 
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ment  of  your  good  opinion  as  an  honourable  source 
of  self-gratulation,  and  the  testimony  of  your  judg- 
ment as  a  sure  recommendation  to  the  public. 

Were  I  here  inclined  to  pursue  the  beaten  track 
of  dedications,  permit  me,  Sir,  to  observe,  that  an 
occasion,  or  a  subject,  more  favourable,  seldom 
can  occur.  It  is  my  intention,  however,  that  this 
address  should  be  viewed,  not  as  the  eulogy  of  a 
patron,  but  as  an  instrument  of  thanks,  and  a  to- 
ken of  regard:  For,  History,  which  may  applaud 
without  the  suspicion  of  flattery,  must  hereafter 
do  justice  to  your  merits ;  but  it  is  by  this  oppor- 
tunity alone,  that  I  could  enjoy  the  satisfaction  of 
publicly  declaring  the  respect  and  esteem,  with 
which 

I  am,  Sir, 

Your  obliged  and 

Most  obedient  Servant, 

A.  J.  Dallas. 

Philadelphia,  1st  May,  1790. 


PREFACE. 
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\JF  the  reasons  which  induced  me  to  undertake  this  work, 
and  of  the  difficulties  that  have  attended  its  execution,  it  will  be 
enough,  at  this  time,  to  observe,  that  the  former  originated  in 
the  wish  of  some  friends,  whom  I  was  desirous  to  oblige  ;  and 
that  the  latter  would  hardly  have  been  surmounted,  without  the  li- 
beral assistance  of  the  Bench  and  the  Bar,  which  I  shall  ever  be 
proud  to  acknowledge. 

Perhaps,  indeed,  there  never  was  a  book,  for  the  faults  of 
which  the  publisher  is  so  entirely  subject  to  censure,  and  yet  so 
little  entitled  to  praise  for  its  merits.  The  opinions  of  the  re- 
spective Courts,  upon  many  of  the  most  important  points,  the 
Chief  Justice,  and  Mr.  President  Shippen,  obligingly  per- 
mitted me  to  transcribe  from  their  notes  ;  several  of  the  decisions, 
previous  to  the  year  1787,  were  kindly  furnished  by  Mr.  Raxvle ; 
the  briefs  of  the  different  Council  were,  on  every  application, 
freely  communicated ;  and  each  case,  before  it  was  sent  to  the 
press,  underwent  the  examination  of  the  presiding  Judge  of  the 
Court  in  which  it  was  determined.  Besides  these  advantages, 
with  respect  to  the  materials  of  this  compilation,  I  have  remark- 
ed a  candid  disposition  among  the  members  of  the  profession, 
to  excuse  any  defects  or  inaccuracies  that  may  appear,  in  the 
mere  style  and  mode  of  publication  :  And,  therefore,  I  antici- 
pate with  pleasure,  that,  as  a  consequence  of  such  encourage- 
ment and  indulgence,  some  one,  more  able,  will  be  tempted  to 
follow  my  example,  and  render  an  essential  service  to  his  country, 
by  preserving  the  principles  on  which  the  future  judgments  of  our 
Courts  are  founded  ; — a  matter,  that,  in  every  point  of  view, 
whether  we  consider  the  present  political  situation  of  the  Union, 
the  improvements  in  the  judicial  system  under  the  Constitution 
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proposed  for  this  State,  the  advancement  of  agriculture,  or  the 
extension  of  commerce,  must  daily  become  more  interesting  and 
Important  to  the  liberty,  peace,  and  property  of  every  citizen. 

The  work  now  submitted  to  public  scrutiny  must,  at  least, 
serve  to  facilitate  the  labours  of  the  student,  by  apprising  him 
of  those  points  of  law  which  have  already  been  discussed  and 
decided  :  Nor  will  it  be  without  its  use  in  furnishing  some  hints 
for  regulating  the  conduct  of  Referees,  to  whom,  according  to 
the  present  practice,  a  very  great  share  of  the  administration  of 
justice  is  entrusted.  But,  I  confess,  that  my  hopes  will  not  be 
completely  gratified,  unless  these  Reports,  likewise,  tend  to 
shew  the  pure  and  uniform  system  of  jurisprudence  that  pre- 
vails in  Pennsylvania  ;  of  which,  however,  the  best  evidence 
is  her  flourishing  condition  at  home,  and  her  respectable  cha- 
racter abroad. 

If  the  reception  of  this  volume  justifies  me,  it  is  possible  that 
I  should  hereafter  be  induced  to  undertake  the  publication  of  an- 
other ;  for  which  sufficient  materials  are  already  in  my  possession. 
But  I  have  so  much  occasion  to  bespeak  candour  for  what  I  have 
done,  that  I  shall  not  be  surprised,  if  it  is  deemed  dangerous 
and  impolitic,  thus  to  extend  the  view  of  the  public  to  what  I 
mav  do. 

A.  J.  DALLAS, 

Philadelphia,  \st  May,  1T90. 
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uoreme  Court  of  gmnj&pfoania: 


September  Term,  1754. 


Before  William  Allen,  Chief  Justice. 
Lawrence  Growden,  and")  t      • 
Caleb  Cowpland,  J  J 


ANONYMOUS. 

ADJUDGED  by  the  Court,  that  the  statute  of  frauds  and 
perjuries*  does  not  extend  to  this  province,  though  made 
before  Mr.  Pemi's  charter:  the  Governor  of  New  York  having 
exercised  a  jurisdiction  here,  before  the  making  that  statute,  by 
virtue  of  the  word  territories,  in  the  grant  to  the  Duke  of  York, 
of  New  York  and  New  Jersey, 


April  Term,  1759. 


William  Allen,  Chief  Justice. 
William  Coleman,  Justice. 


The  Lessee  of  HYAM  and  Others  v.  EDWARDS. 

COPY  of  a  deed  inrolled  in  the  King's  Bench  in  England, 
proved  before  the  Lord  Mayor  of  London  to  be  a  true  one  ; 
allowed  to  be  given  in  evidence  to  a  Jury  to  support  a  title  to 
lands  in  this  province.f 

*  29  Car.  2.  c.  3.     This  statute  was  supplied,  however,  by  an  act  of  General 
Assembly  passed  the  12  Geo.  2.  c.  31.  1  State  Lavs  462.  and  see  %  P.  Will.  75, 
t  11  Mod.  2.  c.  % 


1759. 


CASES  RULED  AND  ADJUDGED  IN  THE 


SAME  CAUSE. 

COPY  of  the  register  of  births  and  deaths  of  people  called 
Quakers  in  England,  proved  to  be  a  true  one  before  the 
Lord  Mayor  of  London,  allowed  to  be  given  in  evidence  to  prove 
the  death  of  a  person. 


BETHEL  v.  LLOYD  and  Others. 

PARTITION. — Plea  non  tenet  insimul,  &c.  Defendants  per- 
mitted to  give  in  evidence  to  the  Jury,  that  some  of  them 
were  not  tenants  of  the  freehold*  but  only  tenants  at  will. 


The  Lessee  of  LEWIS  and  MARY  WESTON  v.  THO- 
MAS STAMMERS. 


AN  exemplification  of  a  will,  made  in  England,  and  certified 
generally  to  have  been  proved,  approved  and  registered,  in 
the  year  1704,  in  the  Prerogative  Court  of  Canterbury,  under  the 
seal  of  the  said  Prerogative  Court,  allowed,  on  debate,  to  be 
read  in  evidence  to  the  Jury. 


M 


SAME  CAUSE. 


INUTES  of  the  Commissioners  of  property  allowed  to  be 
given  in  evidence. 


SAME  CAUSE. 


DEPOSITIONS  taken  in  a  former  cause  by  rule  of  Court 
with  consent  of  parties  (in  an  inferior  Court)  in  which  the 
present  Defendant  was  a  party,  and  where  the  present  title  (it 
was  said)  came  in  question,  upon  debate,  were  ruled  by  the  Court 
to  be  no  evidence  in  this  cause  :  Note.  It  did  not  appear  that 
those  depositions  were  read  in  evidence  on  the  former  trial. 

•  Gro.  M  759.  Liu.  Rep. 


SUPREME  COURT  OF  PENNSYLVANIA. 


April  Term,   1760. 

William  Allen,  Chief  Justice. 

Lawrence  Grow  den,  ~)  T 

txt  n  r  Justices* 

William  Coleman,    J  J 


STEVENSON  v.  PEMBERTON. 

OCIRE  facias  against  Defendant  as  garnishee.  The  case  was  ; 
C.  in  the  West-Indies  was  indebted  to  P.  the  Defendant,  for 
bills  of  exchange  drawn  by  C.  in  favour  of  P.  which  were  pro- 
tested. P.  by  letter  solicits  C.  for  security.  C.  consigns  a  quan- 
tity of  rum  to  P.  and  by  letter  directs  P.  to  sell  the  same  for  his 
(C.'sj  account,  and  apply  the  proceeds  to  the  payment  of  some 
protested  bills  drawn  by  C.  in  favour  of  other  people,  u first  be- 
ing satisfied  that  his  fPSsJ  bills  xuere  paid? — The  bills  of  lading 
express  this  rum  to  be  shipt  on  the  proper  account  and  risque  of 
C. — The  rum  comes  into  P.'s  hands,  but  before  any  sale,  the 
Plaintiff  S.  a  creditor  of  C.  brought  a  foreign  attachment  against 
C.  and  attached  these  goods  in  the  hands  of  P. — The  question 
on  these  facts,  as  found  by  a  special  verdict,  was,  Whether  P. 
should  retain  the  goods  for  the  payment  of  his  own  debt,  or 
whether  the  property  remained  in  C.  so  as  to  be  liable  to  the  at- 
tachment of  S.  ? 

It  was  urged  by  the  council  for  the  Plaintiff,  that  the  consign- 
ment of  this  rum  to  P.  on  the  account  of  C.  with  orders  to  sell 
the  same  on  the  account  of  C.  and  then  to  apply  the  proceeds  ac- 
cording to  his  directions,  did  not  alter  the  property,  but  left  the 
same  in  C.  till  a  sale.  And  that  P.  was  only  to  have  a  future  in- 
terest in  the  money  arising  from  the  sale  of  the  goods. — But  the 
Plaintiff  being  as  well  a  creditor  as  the  Defendant,  and  coming 
in  under  the  law  of  attachments  before  a  sale  and  while  the  pro- 
perty, by  the  very  terms  of  the  consignment,  remained  in  C. 
ought  to  be  first  paid  his  debt.  The  council  cited  Bro.  Property 
2.  2  Mod.  242.  2  Chan.  Cases  7.  36.  1  Salk.  160.  12   Mod.   156. 

For  the  Defendant :  It  was  contended,  that  the  rum  was  a  se- 
curity in  the  hands  of  P.  for  the  payment  of  P.'s  debt,  and  that 
P.  was  a  trustee  for  himself  and  the  other  Dutch  bill  creditors. 
And  that  such  a  special  property  was  vested  in  P.  that  C.  himself 
could  have  no  remedy  to  get  these  goods  out  of  the  hands  of  P. 
till  P.'s  debt  was  satisfied  ;  and  that  the  Plaintiff  could  be  in  no 
better  case  than  C.  himself. — The  cases  cited  for  the  Defendant 
were  2  Vern.  428.2  Thomas  Jones  222.  2  Peere  Williams  326.  Bro, 
Act.  sur  Case  113.  271.  Finch  299.  236.  10  Mod.  432,  Teh.  164, 
2  Leon  30.  10  Mod.  144.  2  Co.  25.  1  Stra.  165.* 

*  See  Covip.  125.  e?  ant. 
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1760.  By  the  Court.  This  rum  appears  to  have  been  sent  to  satisfy 
k-~v"to-'  P.'s  debt.  If  it  had  been  money,  there  could  have  been  no 
doubt  but  the  Defendant  would  have  retained  it.  And  the  only 
difference  is  that  a  commodity  was  sent  which  must  be  convert- 
ed into  money,  before  the  sum  to  be  paid  to  P.  could  be  ascer- 
tained, but,  as  to  P.'s  interest  in  it,  the  case  was  the  same.  There- 
fore judgment,  by  the  whole  Court,  was  given  for  the  Defendant. 
Chew  and  Moland  pro.  Quer. — Galloway  and  Dickenson  pro 
Def. 

The  Lessee  of  ASHTON  v.  ASHTON. 


Present  Lawrence  Growden. 
William  Coleman, 


}* 


ON  special  verdict.  Devise  to  the  first  heir  male  of  I.  S. 
when  he  shall  arrive  to  the  age  of  21  years,  he  paying  to  A. 
and  B.  the  daughters  of  I.  S.  £.  40  each. —  After  devisor's  death. 
I.  S.  had  a  son,  who  attained  the  age  of  21  years,  and  paid  his 
sisters  the  £.40  each. 

The  question  was,  whether  the  son  of  I.  S.  could  take  by  ex- 
ecutory devise  ? — It  was  objected  for  the  Defendant,  1st.  That 
this  being  a  present  devise  it  could  not  take  effect  because  to  a 
person  not  in  esse.  2d.  That  though  it  might  be  construed  a  fu- 
ture devise,  yet  it  was  too  remote  ;  for  an  executory  devise  must 
take  effect  within  the  compass  of  a  life  or  lives  in  esse,  or  at  far- 
thest within  nine  months  after:  And  in  this  case  I.  S.  might  have 
h  id  no  son  but  a  daughter,  who  might  have  had  a  daughter,  who 
might  have  had  a  son,  who  would  have  been  the  first  heir  male  of 
I.  S.  which  would  have  been  too  remote  a  contingency,  and 
would  have  tended  to  a  perpetuity.  And  the  case  must  be  con- 
sidered as  at  the  time  of  making  the  devise,  that  is,  how  it  might 
be;  and  not  how  it  has  actually  happened.  3d.  That  the  son  of 
I.  S.  could  not  lake,  because  the  limitation  was  to  the  first  heir 
male  and  nemo  est  hares  fiventis. 

For  the  Plaintiff  it  was  answered  :  1st.  That  this  was  no  pre- 
sent dt-vist -,  (he  testator  taking  notice  that  I.  S.  had  no  son  born 
by  the  word  first  heir  male,  and  using  the  words  when  and  pay- 
ing. 2d.  That  this  contingency  was  not  too  remote,  because  the 
tescator  by  the  words  first  heir  male,  must  have  meant,  first  son  ; 
and  >hat  such  a  construction  must  be  made  as  to  carry  the  intent 
of  the  testator  into  execution.  3d.  First  heir  male  are  words  of 
pur.  h-ise  and  designatio  personce,  and  the  law  will  supply  the 
words  of  the  body  in  a  will. 

By  the  Court.  The  intent  of  the  testator  is  clear,  that  the 
firsttfon  of  I.  S.  should  take.  Therefore  judgment  By  the  Court. 

Cases  cited  ;  i  Lord  Raym.  207.  1  Salk  229.  Talbotfs Cases 4-f. 
SO.  145.  1  Fern.  729  Vin.  Dev.  315.  2  Vent.  311.  1  Peer.  Williams 
229.  3  Co.  20.  2  Peer,  Wdiiams  19(3.  2  Salk  621. 

Chew  pro  Quer.  Miland  and  Dickenson  pro  Def.* 

*   See  12  Mod.  279.  287.  1  Inst.  24. 
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April  Term,   1762. 

Present  William  Allen,  Chief  Justice. 
William  Coleman,  Justice. 


1762. 


The  Lessee  of  JOSEPH  and  JAMES  HEWES  v.  AN- 
DREW M'DOWELL. 

ON  a  question,  whether  the  original  private  book  of  memoran- 
dums of  the  secretary  of  the  Land  Office,  respecting  the 
description  of  the  land  originally  applied  for,  should  be  given  in 
evidence,  it  was  urged  that  this  book,  containing  the  original  en- 
tries from  which  the  minutes  of  property  are  formed,  is  the  best 
evidence  and  therefore  ought  to  be  admitted.  The  Court  said 
it  was  a  matter  of  consequence  ;  and  recommended  it  to  the  coun- 
cil of  the  other  side  to  consent  to  the  book's  being  given  in  evi- 
dence; which  was  accordingly  done,  and  no  determination  given 
by  the  Court. 

SAME  CAUSE. 

rl~1HE  Court  said,  that  the  copy  of  a  warrant  of  survey  under 
JL  the  Surveyor  General's  hand,  and  containing  his  direction 
to  the  Deputv  Surveyor  to  make  the  survey,  has  always  been 
given  in  evidence  : — And  such  a  copy  was  now  ruled  to  be  ad- 
mitted, and  was  read  to  the  jury. 

THE  KING  v.  JOHN  LUKENS. 

INDICTMENT  for  a  nuisance.— Mr.  Dickenson,  for  the  De- 
fendant, moved  that  a  prosecutor  should  be  indorsed  on  the 
indictment,  agreeably  to  the  act  of  assembly,  *  before  the  Defend- 
ant should  be  put  to  plead. — Mr.  Chew,  Attorney  General,  urged 
that  such  a  construction  ought  to  be  put  on  the  act  as  that  public 
justice  may  not  be  eluded;  and  that  there  should  be  no  necessi- 
ty to  indorse  a  prosecutor,  unless  it  be  proved  that  there  is  some 
person  active  in  carrying  on  a  prosecution  ;  because,  if  it  took  its 
rise  from  the  Grand  Jury,  or  a  Justice  of  the  Peace,  no  person 
could  be  indorsed  ;  and  offenders  of  the  highest  nature  would 
escape  being  brought  to  justice. 

By  the  Court.  It  often  happens  that  all  the  witnesses  neces- 
sary to  support  a  public  prosecution  are  brought  unwillingly  to 
give  evidence  ;  and  the  act  could  never  intend  there  should  be  a 

*  4  Ann.  c.  37.  see  1  State  Laws  49. 
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1762.     prosecutor  indorsed,  unless  there  was  really  a  prosecutor  exist- 
<~~v—~ >    ing,  for  the  words  in  the  act  are,  the  prosecutor.    And  as  no  per- 
son in  the  present  case  is  proved  to  be  active  in  carrying  on  the 
prosecution,  the  Defendant  must  plead  to  the  indictmentwithout 
any  indorsement. 

It  was  then  moved,  that  the  Defendant  himself  might  be  sworn 
to  prove  the  person  prosecuting;  but  denied  by  the  Court,  who 
said  it  must  be  proved  by  indifferent  witnesses. 


September  Term,   1762. 


NIXON  and  HARPER  v.  LONG  and  PLUMSTEAD. 


THE 
evi 


protest  of  a  master  of  a  ship,  allowed  to  be  given  in 
dence. 


April  Term,   1763. 


William  Allen,  Chief  Justice. 
William  Coleman,  justice, 


The   Lessee  of  FOTHERGILL  and  Others  v.  CHRIS* 
TIAN  STOVER. 

A  LETTER  from  James  Steel,  Receiver  General  and  Secre- 
tary of  the  Land  Office,  to  the  Surveyor  General's  Deputy 
in  Chester  county,  in  these  words — "  Friend  Isaac  Taylor,  Phi- 
"ladelphia,  3d  2d  m  1719. — James  Logan  has  agreed  that  the 
"  bearer  hereof,  William  Willis,  shall  have  500  acres  of  land  at 
"  Conestogoe.  Please  to  survey  it  to  him  and  the  warrant  shall  be 
**  ready Thy  loving  friend,  James  Steel"  offered  to  be  given 


SUPREME  COURT  OF  PENNSYLVANIA. 

evidence  as  the  foundation  of  the  Defendant's  title.  Objected,  1763. 
©n  the  part  of  the  Plaintiff,  that  James  Steel  by  his  order  only,  * — v — ' 
without  a  warrant  from  the  proprietors  or  the  commissioners  of 
property,  could  not  authorise  the  location  of  lands:  And  even 
supposing  it  to  amount  to  an  order  from  James  Logan  himself, 
as  he  was  only  one  of  three  commissioners,  such  order  cannot  be 
a  sufficient  warrant. 

But  the  Court  said,  that  under  these  sort  of  orders  from  the 
proprietor's  officers,  a  great  part  of  the  province  had  been  settled, 
and  that  for  the  general  conveniency  they  had  been  heretofore 
allowed  to  be  given  in  evidence,  and  particularly  in  M'DoxveWs 
case.  In  that  case,  last  April  Term,  a  letter  from  Richard  Peters, 
Secretary  of  the  Land  Office,  to  the  same  effect  as  the  above,  was 
allowed  ;  and  the  letter  in  this  case  was  accordingly  ruled  to  be 
given  in  evidence. 

A  plot  of  a  survey  made  in  pursuance  of  the  above  letter,  in 
Isaac  Taylor's  own  hand  writing,  with  a  note  at  the  bottom  thus, 
"sur.  9ber  10.  1720,"  and  in  the  body  of  it,  the  words  "  William, 
Willis,  400  acres,"  not  returned  into  the  Surveyor  General's  or 
Secretary's  Office,  but  found  among  Isaac  Taylor's  land  papers, 
many  years  after  his  death,  was  allowed  to  be  given  in  evidence, 
against  a  regular  warrant  and  survey  posterior  to  the  above  ;  a 
settlement  and  possession  being  proved  to  have  been  made,  the 
first  survey  amounting  to  an  impropriation,  and  the  Land  Office 
appearing  to  have  been  shut  between  the  years  1718  and  1732. 

N.  B.  On  an  appeal  to  the  King  and  Council,  the  judgment  of 
the  Supreme  Court  was  affirmed.* 

THOMAS  WALLACE  v.  CHILD  and  STYLES. 

SUIT  on  a  policy  of  insurance.  It  was  set  forth  in  the  decla- 
ration that  the  vessel  sprung  a  leak  at  sea,  and  put  into  Pro- 
vidence, through  necessity. — The  master  of  the  ship  was  pro- 
duced by  the  Plaintiff  as  a  witness  to  prove  the  bill  of  lading, 
and  to  give  a  general  account  of  the  transactions  on  board  the 
vessel  and  at  Providence.  His  admission  was  opposed,  because 
the  captain  himself  had  goods  on  board  which  were  insured,  and 
the  money  was  refused  to  be  paid  by  the  underwriters  on  his  po- 
licy till  this  suit  was  determined,  and  therefore  he  was  interest- 
ed.— But  it  was  answered,  that  the  master  of  the  ship  was  the 
only  person  who  can  be  supposed  capable  of  giving  a  full  account 
©f  the  matter:  and  part  of  the  defence  in  this  case  being,  that 
the  goods  insured  were  innumerated  commodities  and  therefore 
not  lawful  to  be  shipt  from  Carolina  to  Madeira  ;  and  the  captain's 
goods  insured,  were  not  to  be  landed  at  Madeira,  but  at  London^ 
therefore  the  captain's  insurance  could  not  be  affected  by  any  de- 
termination in  this  case. 

The  Court  ruled,  that  he  should  be  examined  on  the  Voire 
dire,  and  if  he  said  he  was  disinterested,  he  should  be  sworn  in 
chief;  which  was  done,  and  he  was  admitted  a  witness. 

*  See  2  Dall.  Hep.  98.  S  Ball.  Rep.  425. 
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PRICE  v.  WATKINS. 

SPECIAL  verdict.  The  question  arose  on  these  words  of  a 
will — ""Item — My  will  is  that  after  my  wife  Ruth  Price's  de* 
"cease,  or  if  she  shall  alter  her  condition  and  marry,  shen  in  such 
"  case  I  devise  and  bequeath  unto  my  loving  friends  I.  W.  and 
*'  M.  K.  or  to  any  one  of  them,  in  case  the  other  should  die,  in, 
u  trust  and  for  the  intent  to  sell  and  convey  all  that  messuage  &c. 
"  to  any  person  or  persons  that  shall  purchase  the  same,  and  the 
"  money  arising  from  the  sale  of  the  premises  shall  be  divided 
"  between  my  children  herein  after  named,  when  they  attain  se- 
"  verally  to  the  age  of  21  years  or  be  married,  which  shall  first 
"  happen."  Samuel  Price  one  of  the  children  attained  the  age  of 
21  years  and  married,  and  afterwards  died  intestate  and  without 
issue,  in  the  life  time  of  the  testator's  widow  Ruth  Price,  who  did 
never  marry  again.  Then  the  widow  died,  and  after  her  death 
the  trustees  sold,  and  the  administratrix  of  Samuel  brings  this 
suit  for  Samuel's  proportionable  part  of  the  money  arising  from 
the  sale  of  the  house.  And  the  question  was,  whether  this  was 
a  vested  legacy  to  Samuel,  or  whether  it  was  lapsed  by  his  dying 
before  the  trustees  had  power  to  sell,  to  wit,  in  the  life  time  of 
the  testator's  widow  ? 

For  the  Plaintiff  it  was  urged,  that  land  ordered  to  be  sold  and 
converted  into  money,  was  to  be  considered  as  personal  estate. 
That  this  land  was  to  be  sold  at  all  events,  so  there  was  no  con-. 
tingency.  That  both  events  to  make  a  vesting  in  Samuel  had  hap- 
pened, to  wit,  attaining  the  age  of  21  and  marrying  ;  and  that  this 
case  was  exactly  similar  to  the  case  of  King  v.  Wilkes.  Tal- 
bot's Cases  117.  Besides  which  many  other  cases  were  cited  for 
the  Plaintiff,  viz.  2  Fern.  536.  1  Peer.  Williams  109.  2  Peer.  Wil- 
liams 320.  2  Ab.  Ca.  Eq.  548.  2  Vent.  347.  2  Vern.  758.  766.  4 
Bac.  Ab.  308.  2  Vent.  366.  2  Vern.  72.  348.  424.  2  Ab.  Ca.  Eq.  654. 

For  the  Defendant  it  was  said,  that  in  legacies  to  be  raised 
out  of  land,  the  time  of  payment  is  the  time  of  vesting.  That  in 
this  case  the  land  could  not  be  considered  as  personal  estate,  till 
the  trustees  had  power  to  sell  it,  which  was  not  till  after  the  wi- 
dow's death,  and  that  Samuel  dying  before,  his  legacy  was  lapsed 
and  would  merge  for  the  benefit  of  the  heirs.  And  the  case  of 
Oads  and  Ferry  was  much  relied  on,  Win.  Devise  383.  The  other 
cases  cited  for  the  Defendant  were  2d  Vern.  92.  416.  208.  2 
Peere  Williams  276.  610.  484.  3  Peere  Williams  20. 

But  the  Court  were  clearly  of  opinion,  that  it  was  a  vested 
legacy,  and  judgment  was  given  for  the  Plaintiff. 


SUPREME  COURT  OF  PENNSYLVANIA. 
April  Term,   1764. 

Present  William  Coleman,      1  T 

Alexander  Stedman,  J  Justlce3* 


1764. 


The  Lessee  of  ALBERTSON  ».  ROBESON. 

MOVED  to  admit  a  witness  to  prove  the  age  of  the  Plaintiff 
his   brother,   (about  sixty  years  old)  from  the  hearsay  of 

their  father  and  mother.     Opposed,  and  refused  by  the  Court. 
The  votes  of  Assembly  were  admitted  to  prove  the  time  of  the 

notification  of  the  repeal  of  an  act  of  assembly  by  the  King  and 

Council.     But  not  answering  the   purpose   fully,  the  minutes  of 

Council  were  sent  for,  and  given  in  evidence  without  opposition. 

N.  B.  The  Defendant  supported  his  title  under  a  decree  of  the 
Court  of  Chancery  established  by  act  of  Assembly  ;  the  decree 
was  made  two  months  after  the  act  was  repealed  by  the  King 
and  Council,  but  six  weeks  before  we  had  notice  of  it. 
The  Court  gave  it  in  charge  to  the  jury,  that  the  act  was  not 

repealed,  till  notification  here  ;  and  the  jury  were  of  the  same 

opinion,  by  finding  a  verdict  for  the  Defendant. 

THE  KING  v.  PHILIP  HENRY  RAPP, 

INDICTMENT  for  misdemeanor,  in  marrying  a  man  to  a 
woman  who  had  another  husband  living. — Moved,  on  the  part 
of  the  Defendant,  to  put  off"  the  trial  on  affidavit  of  material  wit- 
nesses wanting,  and  that  he  had  taken  the  proper  steps  to  get 
them. — Opposed  by  the  Attorney  General,  as  being  a  criminal 
case,  and  not  within  the  rules  of  civil  cases.  But  granted  by  the 
Court,  the  Defendant  being  a  clergyman,  and  his  living  depend- 
ing on  his  acquittal :  but  declared  not  to  be  a  precedent** 

THE  KING  v.  HAAS  and  Others. 

MOVED  on  the  part  of  the  Defendant  to  oblige  the  Attorney 
General  to  bring  on  the  trial,  or  discharge  the  Defendant. 
The  Court  said  they  would  not  force  the  Crown  to  bring  on  the 

*  In  Rex  v.  D'Eon,  3  Burr.  1513.  The  Court  said,  that  in  all  cases,  whether 
mminal,  or  civil,  a  trial  shall  not  be  hurried  on,  so  as  to  do  injustice  to  the  De- 
fendant. 

Vol.  I,  B 
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1764.     trial,  nor  discharge  the  Defendant  from  bail,  without  some   ap- 
\m—v~~j    pearance  of  oppression.  * 

The  Lessee  of  RICHARDSON  v.  CAMPBELL. 

PLAINTIFF  supported  his  title  by  a  patent  dated  in  1762. 
The  Defendant  produced  receipts  from  the  Proprietary's 
officers,  with  a  warrant  from  Mr.  Peters,  secretary  of  the  Land 
Office,  several  years  prior  to  Plaintiff's  patent,  and  proved  up- 
wards of  twenty  years  possession  ;  but  the  Plaintiff  contending 
that  the  receipts  were  only  for  money  paid  on  accompt  of  an  ad- 
jacent tract,  and  that  there  was  some  imposition  on  the  Land  Of- 
ficer when  the  warrant  was  granted;  the  Defendant  produced  a 
witness  to  prove  a  parol  declaration  of  Mr.  Thomas  Penn  (when 
he  was  in  the  country)  that  the  land  in  dispute  was  sold  to  De- 
fendant.— This  piece  of  evidence  was  opposed  by  the  Plaintiff, 
and  refused  by  the  Court. 

N.  B.  The  Plaintiff  could  prove  no  imposition  on  the  officer, 
and  the  Court  gave  a  charge  in  favour  of  the  Defendant,  and  the 
Plaintiff  would  not  take  the  verdict,  but  became  nonsuit. 

STORY  and  WHARTON  v.  AMOS  STRETTELL. 

SUR  Policy  of  Insurance.     The  captain's  protest  in  yamaica 
under  the  seal  of  a  Notary  Public  there,  given  in  evidence  to 
prove  the  capture,  and  not  opposed. 

Instructions  from  the  Plaintiff's  (owners  of  the  vessel  insured) 
to  the  captain  at  the  time  of  his  sailing,  sworn  by  the  captain  to 
be  the  only  instructions  he  had,  were  given  in  evidence  by  the 
Plaintiff's,  to  prove  they  had  given  the  captain  no  orders  to  buy 
the  vessel  on  their  account  in  case  of  a  capture  and  re-capture, 
slightly  opposed  by  Defendant's  council,  and  given  up  without 
debate. 

The  Defendant  in  this  case  underwrote  an  open  policy  on  the 
vessel  from  Philadelphia  to  Jamaica,  she  was  taken  by  the  enemy 
and  re -taken,  and  carried  into  Jamaica,  where  by  agreement  be- 
tween the  captain  and  re-captors,  without  going  into  the  Court  of 
Admiralty,  she  was  sold  at  public  sale  for  about  one  fourth  of  the 
sum  insured,  and  bought  by  the  captain  for  the  former  owners, 
who  afterwards  acquiesced  in  the  purchase,  and  now  sued  for  the 
whole  sum  insured  as  a  total  loss.  The  sale  was  proved  to  be 
fair,  and  the  Plaintiff's  council  insisted  that  from  the  moment  of 
the  capture,  there  was  a  total  loss,  and  cited  divers  cases  to  shew, 
that  if  there  be  a  capture,  though  it  be  not  such  a  one  as  by  the 
law  of  nations  would  change  the  property,  yet  it  would  be  suffi- 
cient to  charge  underwriters  with  a  total  loss,  and  the  assured 
may  abandon. — Beaxvs  Lex  Mer.  268.  Conyns?ham  225.  259.  300. 
'       340. 

*  But  see  the  Hub.  Corp.  Act,  \  3.   Passed  the  18th  Feb.  1785. 
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On  the  part  of  the  Defendant,  it  was  insisted  that  he  ought  to  1764. 
pay  no  more  on  this  policy  than  the  actual  loss  sustained  by  the  »>— ■v—' 
payment  of  salvage  and  other  charges.  That  the  captain  having 
set  up  the  vessel  to  sale  without  any  orders  of  the  Court  of  Ad- 
miralty, and  purchased  her  himself  in  behalf  of  the  owners,  for 
about  one  fourth  of  the  sum  insured,  and  this  being  acquiesced  in 
by  the  Plaintiffs,  there  was  no  abandonment,  and  therefore  but  an 
average  loss. 

The  Court  gave  a  charge  in  favour  of  Defendant ;  and  the 
jury  accordingly  gave  the  Plaintiffs  a  verdict  for  so  much  only 
as  they  judged  a  compensation  for  salvage,  charges,  and  loss  of 
time,  on  account  of  the  capture. 


September  Term,   1764. 

William  Allen,  Chief  Justice. 

William  Coleman,      1  T 
*  of  Justices. 

Alexander  Stedman,  J  J 


KING's  Road.  On  confirmation  of  a  road  by  the  justices  of 
Chester  county,  the  record  was  brought  up  by  certiorari ; 
and  it  was  moved  to  reverse  the  judgment  of  confirmation,  be- 
cause the  justices  below  had  refused  to  grant  a  review,  though 
petitioned  thereto,  by  a  person  who  complained  he  was  aggrieved 
by  the  roads  running  through  his  improved  ground. — On  argu- 
ment, the  Court  reversed  the  judgment  for  that  reason,  alleging 
that  a  review,  though  not  taken  notice  of  in  the  act  of  Assembly, 
had  always  been  granted,  and  was  now  become  a  matter  of  right. 

HUGH  DAVEY  et  ux.  v.  TETER  TURNER. 

THIS  cause  came  before  the  Court  for  a  determination  on  a 
special  verdict,  which  found,  That  the  Defendant's  late 
wife  Sarah,  before  her  marriage,  was  seized  of  the  lands  in  ques- 
tion in  fee  ;  that  after  her  marriage,  with  the  Defendant,  she  and 
her  husband  joined  in  a  conveyance  to  two  trustees  and  their  heirs, 
"  Habendum  to  them  and  the  survivor  of  them  and  his  heirs  for 
"  ever,  in  trust  nevertheless  to  and  for  the  proper  use  and  behoof 
"  of  the  said  P.  Turner  and  S.  his  wife,  for  and  during  their  joint 
"  lives,  and  from  and  after  the  decease  of  either  of  them,  then  to 
"  and  for  the  sole  and  proper  use  and  behoof  of  the  survivor  of 
"  them  and  his  or  her  heirs  for  ever."     That  the  said  P.  Turner 
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1764.  and  S.  his  wife  appeared  before  W.  P,  Esquire,  then  one  of  the 
*—• v— J  justices  of  the  Court  of  Common  Pleas,  for  the  county  of  Phila- 
delphia, and  acknowledged  the  said  indenture  to  be  their  deed, 
and  that  the  said  Sarah  was  then  and  there,  secretly  and  apart 
from  her  said  husband,  examined  by  the  said  IV.  P.  and  on  such 
private  examination  did  declare,  that  she  did  sign,  seal  and  exe- 
cute the  said  indenture,  with  her  full,  free  and  voluntary  consent, 
whkh  acknowledgment  and  examination  were  then  indorsed  by 
the  said  W.  P.  under  his  hand  and  seal,  upon  the  indenture.  The 
special  verdict  goes  on  and  finds,  that  for  fifty  years  and  upwards, 
it  had  been  the  constant  practice  and  usage  of  the  province  of 
Pennsylvania,  in  cases  where  Baron  and  Femehzve.  been  desirous 
to  settle,  sell  and  dispose  of  the  estate  of  the  Feme,  for  the  Baron 
and  Feme  to  join  in  a  deed  or  deeds,  and  for  the  Feme  to  go  be- 
fore some  Justice  of  the  Peace,  in  the  county  where  the  lands  lie, 
out  ol  Court,  and  for  the  said  justice  to  examine  such  Feme  in 
private  and  apart  from  her  husband,  respecting  her  signing  and 
executing  such  deed,  and  to  interrogate  her  whether  she  became 
3»  party  to  and  executed  such  deed  with  her  full  and  free  consent, 
and  on  her  declaration  that  she  freely  consented,  for  the  justice 
to  certify  the  same  under  his  hand  and  seal.  And  that  a  great 
number  of  titles  to  valuable  estates  in  this  province,  were  held 
under,  and  did  depend  upon  deeds  executed  by  Baron  and  Feme, 
in  manner  aforesaid.  And  that  the  titles  to  such  estates  had  ne- 
ver before  been  called  in  question,  but  that  such  deeds  of  Femes 
Covert  and  their  husbands  had  always  been  allowed  to  be  given 
in  evidence  in  Courts  of  Justice  ;  that  scriveners  had  generally 
conducted  themselves  by  this  usage,  in  transferring  estates,  and 
that  only  two  fines  had  ever  been  levied  in  this  province  for  con- 
veying the  estates  of  Femes  Covert.  The  jury  further  found  that 
the  said  Sarah  died  without  having  any  issue  born  alive,  and  the 
Plaintiff's  wife  was  one  of  her  heirs  at  law. 

The  principal  question  was,  whether  this  mode  of  conveyance 
of  the  estates  of  Femes  Covert  could  be  supported  by  the  usage, 
as  found  by  the  jury. 

On  the  part  of  the  Plaintiff  it  was  urged,  that  by  law  a  Feme 
Covert  cannot  convey  her  estate  but  by  fine,  in  which  she  must  be 
examined  by  writ;  that  the  usage  in  this  case  was  not  sufficient 
to  alter  the  law,  not  being  from  time  immemorial,  and  was  un- 
reasonable, because  it  had  no  lawful  commencement,  a  Feme  be- 
ing supposed  by  the  law  to  be  under  the  coercion  of  her  hus- 
band ;  and  for  this  purpose  Godb.  143.  was  cited. — That  suppo- 
sing the  custom  good,  the  deed  in  the  present  case  was  variant 
from  the  custom  as  found  in  the  special  verdict;  for  that  the 
usage  ratified  this  kind  of  conveyance  only  in  such  cases,  where 
the  Feme  was  willing  and  desirous  to  convey,  and  where  she  de- 
clared she  became  a  party  to  the  deed  freely  ;  and  that  it  is  not 
found  the  Feme  in  this  case  was  willing  and  desirous,  and  had  de- 
clared she  became  a  party  thereto;  for  though  it  is  set  forth,  that 
she  declared  she  executed  the  deed  freely,  yet  it  does  not  ap- 
pear the  deed  was  read,  or  the  contents  made  known  unto  her. 
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without  which  she  could  not  be  said  to  become  a  party.  Another  1764. 
variance  insisted  on  was,  that  the  examination  required  by  the  *— v— ' ' 
custom  must  be  by  a  Justice  of  the  Peace,  and  in  this  case  W.  P. 
is  noi  said  to  be  a  Justice  of  the  Peace,  but  a  Justice  of  the  Court 
of  Common  Pleas. — It  was  further  urged,  that  the  deed  in  this 
case  w;ts  void,  for  two  reasons :  1st,  Because,  though  the  con- 
veyance is  to  trustees,  yet  the  use  is  to  the  Baron  and  his  heirs, 
which,  by  the  statute  of  uses,  vests  the  legal  estate  immediately 
in  the  Baron,  and  so  is  no  other  than  a  conveyance  Irom  the  Feme 
to  the  Baron,  which  is  void.  The  2d  reason  was,  that  the  deed 
wanted  a  consideration,  there  being  none  mentioned  but  mar- 
riage and  five  shillings.  That  the  marriage  was  past,  and  a  past 
consideration  is  no  consideration,  and  the  five  shillings  said  to  be 
paid  to  the  Feme  was  in  fact  the  property  of  the  husband,  so  r.o 
consideration  to  her. 

On  the  part  of  the  Defendant  it  was  answered,  that  though  by 
the  law  of  England  a  Feme  Covert  cannot  convey  her  estate  with- 
out an  examination  by  writ,  yet  in  this  country  a  different  manner 
ot  examination  has  obtained  from  the  first  settlement  of  the  pro- 
vince, in  substance  the  same  as  an  examination  on  a  fine,  which 
probabh  in  early  days  could  not  be  levied  here  for  want  of  skill 
in  the  professors  oi  the  law  ;  and  that  now  the  greater  part  of  the 
titles  in  the  province  depend,  in  some  link  of  the  chain,  upon  this 
kind  of  deeds,  it  would  be  highlv  inconvenient,  and  would  intro- 
duce the  utmost  confusion,  to  overset  them.  That  common  re- 
coveries have  their  validity  from  usage,  and  that  if  this  be  an  er- 
ror, it  is  within  the  maxim,  Communis  error  facit  jus.  As  to  the 
reasonableness  of  the  usage  Brook,  tit.  fails.  \  14.  15.  was  cited 
to  shew  an  examination  of  Feme  Covert  before  the  Lord  Major 
in  London  was  good  without  a  fine.  And  to  shew  die  forte  and 
extension  of  the  maxim,  Communis  error  facit  jus,  many  autho- 
rities were  cited.  Curth.  283.  4  Sid.  190.  2  Mod.  238.  Jenk.  1C2. 
250.  Anderson  49.  2  Ab.  Eq.  Ca.  200.  Hob.  83.  Salk.  33.  Co.  Litt. 
112.  Shepherd's  Touchstone  516.  Comb.  320.  34"?.  Stiles  320.  As 
to  the  variance  between  this  case  and  the  usage,  it  was  said  the 
Feme  had  declared  she  executed  the  deed  with  her  free  consent, 
and  that  it  must  be  taken,  the  magistrate  did  his  duty  in  making 
her  acquainted  with  the  contents.  As  to  the  other  variance,  it  is 
notorious  that  a  Justice  of  the  Common  Picas  is  a  Justice  of  the 
Peace,  in  this  province,  being  appointed  to  both  offices  in  one 
commission,  and  the  Court  will  ex  officio  take  notice  of  so  gene- 
ral a  practice.  As  to  the  objections  against  the  validity  of  the 
deed,  it  was  answered  that  though  a  deed  would  be  void  imme- 
diately from  Baron  to  Feme,  yet  it  would  be  good  when  made  to 
trustees  to  the  use  of  the  Feme.  Co.  Litt.  112.  And  the  consi- 
deration of  five  shillings,  though  not  a  valuable  one,  is  a  good 
consideration  in  the  eye  of  the  lawr. 

By  the  Court,  after  advisement :  These  deeds,  and  this  mode 
of  examination  of  Femes  Covert  on  conveving  their  estates,  having 
generally  prevailed  in  this  province,  from  its  first  settlement,  and 
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1765.     undergone  from  time  to  time  the  notice  of  the  courts  of  Justice, 
i— y.  mj    it  would  be  very  mischievous  now  to  overturn  them.     The  max- 
im  Communis  error  facit  jus  cannot  operate  more  properly  than 
in  this  ca&e  ;  and  the  Court  unanimously  adjudge  the  law  to  be 
with  the  Defendant. 


September  Term,   1765. 

Present  William  Allen,  Chief  Justice. 
William  Coleman,    1  ,      . 
Alexander  Stedman,  J  *as  lces' 


The  Lessee  of  STRICKLAND  v.  REBECCA  POOLE. 

rO  prove  Pedigree,  evidence  permitted  to  be  given  of  hear- 
say a  great  while  ago,  before  any  dispute  stirred. 


September  Term,   1766. 

Present  William  Allen,  Chief  Justice. 
William  Coleman,     ")  t      . 
Alexander  Stedman,  J  •       ces* 


The  Lessee  of  THOMAS  v.  HORLOCKER. 

PLAINTIFF  produced  a  deed  bearing  date  sixty-three  year,? 
ago,  appearing  on  inspection  to  be  ancient ;  one  of  the  wit- 
nesses proved  to  be  dead,  the  other  not  known.  Possession  had 
not  attended  the  deed,  and  no  other  account  was  given  of  it,  or 
the  witnesses,  than  by  the  evidence  of  a  person  who  swore  he  had 
well  known  one  of  the  witnesses,  and  had  seen  many  deeds  and 
papers  signed  by  him,  and  from  thence  believed  his  name  to  this 
deed,  to  be  of  his  hand  writing,  but  had  never  seen  him  write. 
The  Court  on  debate  thought  this  a  sufficient  proof  of  the  deed 
considering  its  antiquity,  and  it  was  read  in  evidence. 
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September  Term,   1767. 

Present  William  Allen,  Chief  Justice. 
William  Coleman, "J 
John  Lawrence,       >  Justices. 
Thomas  Willing,    J 


1767. 


BOEHM  and  SHITZ  v.  ANDREW  ENGLE. 


ACTION  on  the  case  for  £.  802.  The  Plaintiffs  under  a  pow- 
er in  the  will  of  Henry  Bolster,  deceased,  had  sold  at  public 
vendue  to  the  Defendant,  a  house  and  lot  in  the  city  of  Philadel- 
phia for  _£.802,  and  shortly  after  tendered  him  a  deed  for  it,  which 
the  Defendant  refused  to  accept,  being  advised  by  council  that 
Bolster  had  no  good  title  to  the  lot. — Upon  which  the  Plaintiffs 
brought  a  special  action  on  the  case  for  the  consideration  money. 

On  the  trial,  in  support  of  Bolster's  tide,  the  Plaintiffs  produced 
a  patent  to  Jane  Batchelor,  dated  1694,  and  a  deed  from  one  Rich- 
ard Tucker  (who  had  married  Jane  Batchelor)  to  John  Chambers 
dated  1685,  and  deduced  a  regular  title  from  Chambers  down  to 
Bolster.  The  Plaintiffs  acknowledged  the  defect  in  the  title,  in 
Tucker's  conveying  his  wife's  estate  without  her  joining  in  the 
deed,  but  insisted  on  sixty  years  possession  as  giving  a  good  title 
under  the  statute  of  32  H.  8.  c.  2. 

The  council  for  the  Defendant  denied  the  extension  of  that 
statute,  and  urged  that  if  the  S2  H.  8.  extended,  the  statute  of 
21  Ja.  I.e. 16.  likewise  extended,  being  both  made  before  the  set- 
tlement of  the  province,  but  it  appears  to  have  been  the  opinion 
of  the  legislature  of  this  province,  that  these  statutes  of  limita- 
tions did  not  extend,  by  their  having  made  an  act  to  limit  person- 
al actions  in  the  very  words  of  the  statute  of  James.*  It  was  like- 
wise contended  on  the  part  of  the  Defendant,  that  though  the 
statute  of  32  H.  8.  should  be  extended,  yet  this  case  was  not  with- 
in it;  because,  1st,  The  act  was  made  on  a  presumption  that 
there  might  have  been  regular  conveyances  and  lost,  but  here  it 
appears  there  was  no  conveyance  at  all  from  the  wife  by  Tucker''^ 
granting  for  himself  and  his  wife. — 2d,  There  is  no  proof  of  six- 
ty years  possession,  the  witnesses  for  the  Plaintiff  speaking  only 
to  44  years  back. — 3d,  The  act  of  32  H.  8.  does  not  operate  un- 
less sixty  years  elapsed  since  right  of  entry  accrued,  and  here  Tuck- 
er's wife  had  no  right  of  entry  till  the  death  of  her  husband, 
which  was  in  1708  and  not  sixty  years  ago.  There  was  another 
point  made  for  the  Defendant,  that  in  one  of  tthe  mesne  convey- 
ances, about  sixteen  years  ago,  the  wives  of  the  grantors  had  not 
joined  in  the  deed,  and  were  now  living,  and  consequently  might 
be  intitled  to  dower. 

*  12  Ann.  e.  2.  see  1  State  Lam  69.  and  1  Geo.  1.  c.B.  s,  6.  sec  1  State  Lame,  7S. 
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1767.  For  the  Plaintiffs  it  was  answered,  that  in  2  Pc ere  Williams  75* 

*— v— '  and  many  other  cases,  it  was  settled  that  all  acts  of  parliament 
made  before  the  settlement  of  the  colony  extend,  unless  local  in 
their  nature  ;  that  under  this  rule  the  statute  of  wills,  statute  of 
uses,  and  many  other  statutes,  were  always  held  to  extend  ;  and 
that  the  reason  of  this  act  extended  as  well  as  any  other.  That  as 
to  this  case  not  being  within  the  act,  the  presumption  spoken  of 
was  not  justified  by  the  act  itself,  which  extended  to  every  case. 
2d,  Though  the  witnesses  swear  only  to  forty-four  years  posses- 
sion, yet  after  such  a  length  of  time  it  should  be  presumed  the 
possession  had  been  from  the  date  of  the  deed  to  Chambers,  which 
was  in  1685.  3d,  The  rights  of  Femes  Covert  are  not  saved  in  this 
act  (except  such  Femes  Covert  as  were  in  being  at  the  time  of 
making  the  act)  and  possession  was  out  of  Tucker's  wife  from  the 
time  ot  her  husband's  deed  to  Chambers. — As  to  the  last  point  it 
was  said,  that  it  was  picked  up  at  the  bar,  and  not  objected  to  at 
the  lime  of  tendering  the  deed  ;  that  it  did  not  strictly  go  to  the 
title,  but  was  only  a  claim  of  two  old  women  for  their  lives,  which 
the  jury  might  take  notice  of,  if  they  pleased,  by  lessening  the 
damages. 

The  Court  were  unanimous  and  clear  in  their  opinion,  that 
the  act  of  32  H.  8.  did  extend  to  this  province,  and  gave  it  in 
charge  to  the  jury  accordingly.* 

The  verdict  of  the  jury  was  conformable  to  this  opinion,  by  their 
finding  for  the  Plaintiffs,  having  made  an  allowance  for  the  lives 
of  the  two  women  in  the  damages. 


April  Term,    1768. 

William  Allen,  Chief  Justice, 

John  Lawrence, 
Thomas  Willing, 


Tohn  Lawrence,     ")  T 

J- Justices. 


RICHE  and  RICHARDS  v.  BROADFIELD. 

AN  account  of  sales  of  an  adventure  shipped  to  New-York,  said 
to  be  signed  by  the  factor,  offered  in  evidence  to  prove  a 
loss  on  the  goods.  Objected,  that  the  factor  himself  ought  to 
have  been  brought  to  give  evidence,  viva  voce,  or  at  least  the  ac- 
count should  have  been  proved  by  him,  and  certified  under  the 
city  seal  of  New-York,  agreeably  to  the  directions  of  the  act  of 
parliament  with  regard  to  the  proving  colony  debts  in  England.- - 
Answered,  That  this  being  a  mercantile  transaction,  such  evi- 
dence as  merchants  usually  admit  as  proofs  of  a  foreign  transac- 
tion, should  be  received  here. 

*  See  S.  P.  Morris1  Lessee  v.  Vanderen  post. 
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By  the  Court.— The  strict  rules  of  law  with  regard  to  evi*      1768* 
dence  ought  not  to  be  extended  to  mercantile  transactions.    In  this    *— -yW 
case,  on  proving  the  hand-writing  of  the  factor,  let  the  accounts 
of  sales  be  given  in  evidence  ;  which  was  accordingly  done. 

JOHN  SWIFT  v.  HAWKINS  and  Others. 

E^EBT  sur  Obligation. — On  the  plea  of  payment  Defendants 
*  offered  to  give  no  consideration  in  evidence.  Objected, 
that  the  consideration  of  a  bond  is  not  enquirable  into,  the  pas* 
sing  the  bond  being  a  gift  in  law  of  the  money. — *To  this  it  wad 
answered,  and  so  ruled  By  the  Court,  that  there  being  no  Court 
of  Chancery  in  this  Province,  there  is  a  necessity*  in  order  to 
prevent  a  failure  of  justice,  to  let  the  Defendants  in,  under  the  plea 
of  payment,  to  prove  mistake  or  want  of  consideration  a  And  this 
the  Chief  Justice  said  he  had  known  to  be  the  constant  practice 
of  the  Courts  of  Justice  in  this  Province,  for  thirty-nine  years 
past. 

For  the  Plaintiff,  the  following  cases  were  cited:  Plozvd.  308« 
b.  Glib.  Rep.  154.  Hard.  200.   3  P.  Will.  222.* 

The  Lessee  of  LLOYD  v.  TAYLOR. 

EJECTMEMT  for  ground  in  the  city  of  Philadelphia.  Mer* 
cij  Masters  being  seized  in  fee  married  Peter  Lloyd.  Peter1 
Lloyd  and  Mercy  his  wife  convey  to  Ralph  Asheton  in  1727*. 
Ralph  Asheton  reconveys  to  Peter  Lloyd  the  land  in  question.  Af- 
terwards, in  1T38,  on  a  judgment  against  Peter  Lloyd,  the  land 
in  question  was  taken  in  execution  and  sold  by  the  Sheriff  to  the 
Defendant  for  £.  1300. — Plaintiff  claims  as  heir  at  law  to  Mercy 
Lloyd,  insisting  that  his  mother  being  a  feme  covert  could  not 
legally  convey  her  estate  wixhout  an  examination  by  writ.  And 
though  in  the  case  of  Davey  v.  Turner  tried  in  this  Court  Sep* 
t ember  1 764-, J  it  was  ruled  that  an  acknowledgment  of  the  deed 
on  a  private  examination  before  a  Justice  of  Peace,  was  sufficient 
under  a  long  usage  to  sanctify  her  deed,  though  not  strictly  agree- 
able to  law;  yet  here  there  was  not  even  that  acknowledgment, 
or  private  examination. 

Butjt  appearing  in  evidence,  that  it  had  been  the  constant  usage 
of  the  Province  formerly  for  femes  covert  to  convey  their  estates 
in  this  manner,  without  an  acknowledgment  or  separate  exami* 
nation  ;  and  that  there  were  a  great  number  of  valuable  estates 
held  under  such  titles,  which  it  would  be  dangerous  to  impeach 
at  this  time  of  day,  the  Court  gave  a  charge  to  the  jury  in  fa- 
vour of  the  Defendants,  founded  on  the  maxim  communis  error 
facitjus.     And  the  Jury  accordingly  found  for  the  Defendant, 

*  See  2  Ball.  238.  t  See  Ajit  p.  11. 
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1773. 


April  Term,   1773. 


The  Lessee  of  the  PROPRIETARY  v.  RALSTON. 

PLAINTIFF  shewed  a  title  in  himself  to  the  Province  of 
Pennsylvania,  and  then  rested. 

Defendant  shewed  a  deed  for  one  thousand  acres  of  land — 
also  a  warrant  to  himself,  and  two  others,  to  take  up  three  thou- 
sand acres  of  land  which  included  the  lands  in  controversy — al- 
so a  power  of  attorney  to  David  Lloyd,  to  take  care  of  said  land, 
and  an  account  of  the  expences  of  survey. 

Defendant  having  shewn  title  in  a  third  person,  as  he  conceiv- 
ed, moved  for  a  nonsuit,  and  as  authorities  cited  Bull.  Nisi 
Prim,  Instit.  leg.  title  Eject. 

Plaintiff's  Council  insisted  to  know,  whether  the  Defendant 
had  gone  through  all  his  evidence  ;  and  said  that  he  was  not  en- 
titled to  the  opinion  of  the  Court  till  then,  upon  his  title  in  a  third 
person. 

But  the  Court  determined  contra:  and  then  gave  their  opi- 
nion, that  as  the  Defendant's  deed  was  a  conditional  deed  upon 
the  face  of  it,  he  was  not  intitled  to  a  nonsuit. 

The  Plaintiff's  Council  then  contended,  that  they  had  a  right 
to  demur  to  the  Defendant's  evidence.  This  was  opposed  by  the 
Defendant's  Council,  who  insisted  they  had  a  right  to  go 
through  their  evidence,  before  the  demurrer  was  allowed.  Of 
which  opinion  the  Court  also  was  ;  and  the  Defendant  proceed^ 
ed  with  his  evidence,  among  which  was  a  letter  from  William 
Penn,  the  first,  acknowledging  this  sale  and  grant. 

The  Plaintiff  afterwards  offered  a  subsequent  letter  of  Wil- 
liam Perm's,  declaring  the  grant  to  be  conditional;  and,  as  this 
condition  was  not  performed,  the  grantees  should  not  have  the 
land. 

This  the  Defendant's  Council  opposed,  on  the  principle,  that 
no  man  could  create  evidence  for  himself. 

Tilghman.  Letters  are  like  conversation  when  the  whole 
must  be  given. 

Dickinson,  on  the  same  side,  offered  these  authorities  :  12 
Vin.  101.     An  old  manuscript  evidence,  Id.  247.     The  declara- 
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tion  of  a  woman  present  at  the  birth  of  a  child  in  proof  of  pe-  1773. 
digree,  3  Mod.  36.  to  shew  that  the  Defendant's  rule  of  evi-  l*  y— ^ 
dence  is  too  strict. 

Upon  full  argument,  the  Court  over-ruled  the  evidence, 
upon  the  principle  contended  for  by  the  Defendant's  Council. 

Some  otthe  Defendant's  Council,  the  next  day,  offered  some  of 
Doctor  Coxe's  letters  to  David  Lloyd,  shewing  that  the  condition 
had  been  complied  with. 

But  the  Court  adhered  to  their  opinion,  and  over-ruled 
these  letters  also. — A  verdict  passed  for  the  Plaintiff,  by  which 
the  sense  of  the  Jury  was,  that  the  non-performance  of  condi- 
tions of  settlement,  did  not  void  the  grant.* 


September  Term,   1773. 


The  Lessee  of  BIDDLE  v.  SHIPPEN. 

THE  Plaintiff!,  among  other  evidence,  offered  a  map,  made 
by  one  Zimmerman,  about  thirty  years  ago.  One  John 
Knorr,  Zimmerman's  nephew,  proved  that  said  map  was  the  work 
of  his  uncle,  at  the  request  of  the  people  of  Germantown  ;  that 
his  uncle  dying  before  he  was  paid  for  it,  it  remained  in  the 
family  ;  that  it  contains  the  lines  of  the  Germantown  lots,  and 
the  adjacent  out  lands ;  that,  upon  any  difficulty,  they  apply  to 
him,  and  this  map  generally  determines  any  dispute  they  may 
have  about  their  lines. 

Mr.  Chezv  opposed  this  map,  at  first,  but  afterwards  agreed 
that  the  lands  in  controversy  were  as  laid  down  in  it,  and  admit- 
ted it  vvidi  a  salvo  of  its  being  no  precedent.  Upon  the  Plain- 
tiff's offering  it  to  the  Jury  to  take  out  with  them,  Mr.  Chew. op- 
posed it ;  and  some  difference  arising,  the  Court  declared  it 
was  not  proper  evidence,  that  they  should  not  have  allowed  its 
being  offered  to  the  Jury,  nor  would  they  suiter  them  to  take  it 
out  with  theai. 

*  Determined  at  Chester,  Ni.  Pri.  24th  Aucrust  1773. 
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1774.          But  the  Court  also  declared  that  the  statute  of  21.  Jac.  1. 
WvW    c.  16.  of  twenty  years  possession,  extended  here;    and   that  it 
had  never  been  doubted. 


ANONYMOUS. 

JOHN  FISHER,  having  two  sons  and  a  daughter,  made  his 
will,  and  devised  a  plantation  to  his  son  Matthias  in  fee. 
Matthias  dies  in  his  minority,  intestate,  and  without  issue. 

Question  : — -whether  his  heirs  at  common  law  shall  take  ;  or  it 
shall  divide  among  his  other  brother  and  sisters,  under  the  sup- 
plemental intestate  law  of  this  province  ? 

On  a  trial  in  ejectment  for  the  plantation,  it  was  agreed  by 
Council,  that  the  opinion  of  the  Court  should  be  conclusive  to 
the  Jury. 

Mr.  Justice  Willing  and  Justice  Lawrence  were  of  opi- 
p'ton,  and  so  delivered  it  to  the  Jury,  that  the  estate  should  be 
divided ;  and  the  Plaintiff  suffered  a  nonsuit.* 


September  Term^  1774. 


Before  Chew,  Chief  Justice, 
Willing  and  Morton,  Justice^, 


HURST  v.  DIPPO. 


TRESPASS— The  Plaintiff's  Council  opened  that  William 
Penn,  by  deed  of  lease  and  release,  granted  to  his  ances- 
tor A.  Sonmans  five  thousand  acres  of  land  in  Pennsylvania  ;  that 
such  deeds  were  lost,  or  otherwise  mislaid  ;  and  to  prove  the 
existence  of  such  deeds,  he  shewed  a  list  of  names,  commonly 
called  the  list  of  Jirst  purchasers,  and  containing  a  warrant,  sign- 
ed  and  sealed   by  William  Penn,    to   his   Surveyor-General,    to 

*  Determined  at  Buck,  ffi.  Pri.  15  Od.  17r3.    See  Kerlins  v.  Bull,  post.  Vffx 
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survey  the  several  quantities  of  land  there  mentioned  ;  which  the  1774. 
Plaintiff  contended  was  good  evidence  to  prove  his  title — De-  *— - v— ' 
fendant  demurred  to  Plaintiff's  evidence. 

A  question  then  arose,  whether  it  should  he  stated  that  the 
Plaintiff's  ancestor  A.  Sonmans  was  seized  in  fee  by  virtue  of  a 
grant  from  William  Penn  ;  or  whether  the  list  of  purchasers  should 
be  set  forth  verbatim  P 

After  long  debate,  the  Chief  Justice  gave  the  opinion  of  the 
Court  as  follows : 

Chew  Chief  Justice : — Though  demurrers  are  disused,  yet  the 
law  is  not  uncertain.  It  is  a  settled  rule,  that  courts  of  law  de- 
termine law  ;  a  jury  facts.  Upon  which  maxim,  every  security 
depends  in  an  English  country. 

When  a  deed  is  produced  in  evidence,  it  must  be  shewn  in  hcec 
verba  on  the  demurrer.  There  is  a  difference  between  Baker's 
case  as  reported  in  Croke  and  Coke :  but  it  is  law,  that  when  facts 
are  attempted  to  be  proved  by  witnesses,  the  fact  must  be  admit- 
ted ;  but  previous  to  the  admission  of  a  fact,  circumstances  or 
evidence  must  be  shewn,  tending  to  prove  such  fact.  There  may 
be  a  demurrer  to  evidence,  either  parol  or  written  ;  and  there 
may  be  written  evidence  to  prove  a  fact. 

The  difficulty  in  this  case  is,  whether  this  list  of  purchasers  is 
sufficiently  descriptive  of  the  nature  of  the  estate,  in  the  deed 
referred  to.  We  must  for  the  security  of  the  province,  take  no- 
tice of  the  circumstances  of  this  province.  It  is  well  known  what 
kind  of  a  transaction  this  was.  William  Penn,  soon  after  his  grant 
from  the  crown,  sold  lands  in  small  parcels.  It  appears  he  made 
deeds  for  sundry  small  parcels  of  laud,  and  received  the  money. 
These  grants  were  in  the  province  at  large  :  the  party  must  do 
something  more  to  appropriate  the  land.  By  this  list,  he  ex- 
pressly says,  it  is  an  account  of  the  lands  granted  to  purchasers  ; 
is  it  not  then  a  proof,  that  William  Perm  made  a  grant,  among 
others,  to  A.  Sonmans,  for  five  thousand  acres  of  land  in  Penn- 
sylvania ? 

It  sufficiently  appears  a  deed  did  exist;  but  it  may  be  asked, 
what  was  the  nature  of  that  deed — what  kind  of  an  estate  passed 
by  it?  Whether  it  is  proper  to  go  out  of  the  evidence,  may  be 
questionable.  The  word  purchase,  however,  implies  a  purchase 
in  fee  ;  and  there  is  no  instance  where  any  other  estate  was 
granted.  Besides  the  custom  of  the  province  in  the  like  cases, 
shews  what  was  the  nature  of  the  purchase. 

The  Court  do  not  take  upon  themselves  to  say,  what  the  deed 
was:  and,  under  all  the  circumstances  of  the  case,  we  think  it 
not  proper  to  insert  this  list  in  the  demurrer.  If  the  Defendant's 
Council  will  not  agree  to  state  an  estate  in  fee  in  the  Plaintiff's 
ancestor,  it  must  go  to  the  Jury  to  draw  their  inference  of  the 
nature  of  the  estate,  from  the  evidence  laid  before  them. 


82 
1776. 
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April  Term,    1776. 


Before  Chew,  Chief  Justice. 
Lawrence,  Justice. 


STEINER  v.  FELL  and  Others.     ■ 

PLAINTIFF  brought  an  action  of  debt  on  an  arbitration  bond 
in  Bucks  county,  Common  Pleas.  Defendant  pleaded  null 
award.  Plaintiff  replied,  and  set  forth  an  award.  In  September 
Term,  1775,  Plaintiff  got  a  rule  for  rejoinder  in  six  weeks,  or 
judgment.  Before  the  six  weeks  expired,  Defendant's  attorney 
gave  him  a  rejoinder,  and,  at  the  same  time,  shewed  him  a  ha- 
beas corpus,  by  which  he  intended  to  remove  the  cause  to  the  next 
Supreme  Court.  Plaintiff,  choosing  that  the  proceedings  should 
go  up  above,  as  they  were  below,  took  out  a  certiorari,  and,  go- 
ing into  Court  the  first  day  of  the  term,  got  it  allowed — The  next 
day  the  Defendant  presented  the  habeas  corpus,  to  which  Plain- 
tiff's attorney  objected,  for  that  the  record  was  removed  by  the 
certiorari — The  Court  below  agreed  to  send  up  both  writs,  and 
let  the  Supreme  Court  receive  the  record  on  which  they  pleased. 

Now  it  came  on  to  be  argued,  and  the  Plaintiff's  Council  con- 
tended, that  the  record  should  be  received  only  on  the  certiora- 
ri ;  First,  for  that,  when  the  other  writ  was  presented,  there  was 
no  record  before  the  Court,  on  which  the  habeas  corpus  could  ope- 
rate, and  that  the  power  of  the  Court  below  was  exercised.  Se- 
condly, that  if  that  could  not  be  allowed,  yet  both  writs  might  be 
returned  reddendo  singula  singulis ;  the  certiorari  might  remove 
the  cause,  and  the  habeas  corpus  the  body ;  and  there  was  no  in- 
consistency in  so  doing. 

The  Defendant's  Council  rested  it  on  the  advantage  taken  of 
him,  and  on  the  constant  practice  of  the  Court  with  respect  to 
writs  of  removal. 

By  the  Court.  Whenever  a  writ  issues  fairly,  if  it  is  first  de- 
livered, it  shall  take  preference — The  proceedings,  on  a  habeas 
corpus,  are  de  novo ;  on  a  certiorari,  the  Court  proceed  on  the 
"state  returned.  Therefore,  both  writs  cannot  issue  in  the  same 
cause  ;  for  the  Court  cannot  proceed  de  novo  and  on  the  old  re- 
cord too;  which  upon  the  idea  of  returning  both  writs  must  be 
done.    In  this  case,  the  Defendant  not  having  affected  delay,  but 
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proceeded  in  the  usual  course,  having  taken  out  the  first  writ,  and     1776. 
delivered  it  as  soon  as  was  usual,  his  writ  should  take  preference  ;    t— y— t 
and   the    Court  accordingly  order  the  return  to  be  made  on  the 
habeas  corpus. 
WHEELER  Assignee  of  BAYNTON  v.  HUGHES  Ex. 

JOHN  HL'GHES,  the  16th  of  February  1763,  gave  his  bond 
to  John  Baynton,  conditioned  for  the  payment  of  one  thou- 
sand pounds.  On  the  3d  September  1764,  John  Baynton  and  Sa- 
muel Wharton,  became  bound  jointly  and  severally,  to  John 
Hughes  in  a  bond  conditioned  for  the  payment  of  six  hundred 
and  eight  pounds  fifteen  shillings.  On  the  8th  of  May  1765,  John 
Baynton  assigned  the  one  thousand  pound  bond  to  the  Plaintiff, 
Ann  Wheeler,  for  a  just  debt,  she  being  ignorant  of  any  dealing 
between  Hughes  and  Baynton.  This  action  was  brought  on  the 
assigned  bond;  the  Defendant  pleaded  payment,  and  offered  in, 
evidence  the  bond  dated  in  September,  in  bar  of  the  Plaintiff's 
recovery.  To  this  the  Council  for  the  Plaintiff  objected,  and  this 
day,  viz.  23d  April,  the  cause  came  on  to  be  argued. 

The  Council  for  the  Plaintiff  contended,  that  by  the  *  act  of  as- 
sembly, bonds,  bills  and  notes  were  negotiable,  as  promissory 
notes  in  England  under  the  3  and  4  Ann.  cap.  9  ;  that  negotiabil- 
ity imported  a  currency  from  hand  to  hand  ;  that  this  act  of  as- 
sembly was  formed  on  the  plan  of  the  statute,  in  many  places 
using  the  same  words,  and  being  made  for  the  same  purpose,  viz. 
to  encourage  trade  and  commerce,  which  could  only  be  effected  by 
such  a  construction,  as  that  an  assigned  bond  should  have  a  cur- 
rency, from  hand  to  hand,  and  that  the  possessor  should  recover, 
independent  of  any  contracts  or  dealings  between  the  obligor  and 
obligee  ;  that  the  clause  in  the  act  of  assembly,  "Should  com- 
44  mence  and  prosecute  his,  her,  or  their  actions  at  law,  for  the  re - 
"  covery  of  the  money  mentioned  in  such  bonds  or  notes,  or  so 
44  much  thereof,  as  shall  appear  to  be  due  at  the  time  of  such  as- 
44  signment,"  meant  as  shall  appear  on  the  face  of  the'instrument 
itself — That,  for  this  reason,  the  obligor  should  either  guard,  in 
making  the  contract,  by  leaving  out  the  negotiable  words,  or 
should  get  his  payments  indorsed  on  the  bonds;  that  the  words, 
44  To  recover  as  the  person  or  persons  to  whom  the  same  was  or 
were  made  payable,"  onlv  referred  to  the  mode  of  recovery, 
where  the  assignee  brought  his  action  in  his  own  name,  as  he 
might  under  this  act;  that  any  other  construction  would  defeat 
the  intention  of  the  act,  which  was  to  encourage  trade  and  com- 
merce; but  if  the  assignee  was  to  take  the  bond  subject  to  the 
dealing  between  the  obligor  and  obligee,  there  was  an  end  of  this 
species  of  traffic,  as  no  one  would  ever  take  an  assigned  bond  in 
the  course  of  trade,  or  in  any  other  case,  but  of  a  doubtful  or' 
desperate  debt. 

To  shew  that  a  third  person,  coming  in  bona  fide,  and  for  a  va- 
luable considt ration,  would  be  in  a  better  situation  than  his  vend- 
*  1  Geo.  1.  c.  8.    See  1  State  Lavs  77. 
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1776.  or,  the  following  cases  were  cited:  1  Siderfin.  134.  A.  made  a 
v— > — *  feoffment  to  B.  by  covin.  B.  makes  a  feoffment  to  D.  for  a  valu- 
able consideration  and  bona  fide.  The  first  feoffor  enters  and 
makes  a  feoffment  for  a  valuable  consideration — The  feoffee  of 
the  first  feoffee  shall  retain  the  land.  Cro.  Jac.  32.  Debt  on  obli- 
gation for  two  hundred  pounds:  Defendant  pleads  the  statute  of 
usury,  and  shews  that  he  was  indebted  to  one  Alder  in  one  hun- 
dred pounds,  and  agreed  with  him  that  he  should  forbear  him  for 
a  vear  in  consideration  of  thirty  pounds,  and  that  he  should  make 
a  bond  to  Alder  for  the  payment  of  thirty  pounds,  and  for  pay- 
ment of  one  hundred  pounds.  That  then  he  and  Alder  entered 
into  the  bond  for  two  hundred  pounds.  The  Plaintiff  replied  that 
Alder- was  justly  indebted  to  him  in  one  hundred  pounds,  and  for 
payment  thereof  entered  into  this  bond,  that  he  was  not  knowing 
to  any  corrupt  agreement  between  the  Defendant  and  Alder.  The 
Court  determined  in  favour  of  the  Plaintiff  upon  his  being  a  fair 
and  innocent  creditor. — To  shew  that  promissory  notes  in  Eng- 
land, are  not  subject  to  any  discount  or  set-off,  between  the  pro* 
miser  and  promisee,  the  following  cases  were  quoted.  1  Salk. 
126.  Bill  lost;  finder  transfers  it  to  C.  for  a  valuable  considera- 
tion— the  original  owner  cannot  bring  trover  against  C.  1  Bur- 
row. 459.   S.  P.  1  L.  Raymond  738,  2  Burr.  675.  6.  1224.  1227 

2  Freeman  257.  Bill  payable  to  A.  or  bearer,  is  like  so  much  mo- 
ney paid  to  whomsoever  the  note  is  given  ;  that  let  what  discount^ 
or  conditions,  soever,  be  between  the  paity  who  gives  the  note,  and 
he  to  whom  it  is  given,  yet  it  shall  not  affect  the  bearer. — 3  Bacon, 
title  Merchant.  Comyns  43.  Marius  72.  3  Burrows  1523.  27.  29. 
It  was  contended  farther  by  the  Plaintiff,  that  the  act  of  assem- 
bly had  changed  the  nature  of  these  contracts  ;  that  they  were 
not  to  be  construed  on  commercial  principles  only  ;  that  the  doc- 
trine of  the  Defendant  established  this  principle,  that  it  was  nu- 
dum pactum,  there  was  no  consideration  at  the  time  of  the  bond 
being  given  or  assigned.  To  which  it  was  answered,  that,  judg- 
ing on  commercial  principles,  a  want  of  consideration  was  no  ob- 
jection, lor  there  is  no  such  thing  as  nudum  pactum  in  mercantile 
transactions.  3  Burr.  1669. — Plaintiff  also  denied  Defendant  to 
be  within  the  defalcation  act. 

The  Council  for  the  Defendant  contended,  that  it  was  not  the 
intention  of  the  legislature  to  make  bonds  negotiable  here  as  pro- 
missory, notes  in  England.  They  allowed  the  law  as  laid  down 
in  the  above  cases,  but  denied  the  application;  insisting  that  they 
stood  upon  quite  a  different  footing — That  nothing  more  was 
meant  by  the  act,  than  to  give  assignees  the  benefit  of  suing  in 
their  own  names  and  preventing  any  release,  or  other  dealings, 
affecting  the  assignee  after  assignment  once  made  ;  that  in  Eng- 
land, a  bond  passes  into  the  hands  of  an  assignee  subject  to  all  the 
equity  it  had  in  the  hands  of  the  assignor,  for  which  they  quoted  6 
Fern'.  692.  675.  10  Mod.4,45.  1  P.Wms.  383.452.459.  That  the  con- 
struction, contended  for  by  Plaintiff,  would  open  a  door  to  number- 
less frauds ;  that  a  satisfied  bond  might  be  passed  away,  and  the  ob- 
ligor compelled  to  pay  it  twice ;  that  even  a  forged  bond  might  pass 
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in  the  same  manner ;  that  the  preamble  has  little  weight  in  the  con-     1 77Q. 
struction  of  a  law,  being  often  made  by  the  clerks  in  parliament ;    ' — r— ' 
that  trade  and  commerce  would  be  best  promoted  by  their  con- 
struction, as  it  would  only  impose  a  duty  on  a  person  taking  a  bond, 
to  enquire  in  what  state  it  stood. 

That  in  case  of  bonds  mislaid,  or  lost,  no  money  could  be  paid 
on  them;  that  the  intention  of  the  legislature  was  to  make  these 
bonds,  bills,  &c.  subject  to  a  common  law  remedy,  and  substitute 
the  doctrine  of  the  courts  of  equity  in  England  in  this  province, 
and  no  farther.  That  it  was  evident,  that  a  general  negotiability 
was  not  intended  ;  if  it  had,  the  legislature  would  not  have  va- 
ried the  expression  in  those  parts  of  the  statutes,  expressly  refer- 
ing  to  inland  bills  of  exchange,  and  making  promissory  notes 
negotiable  as  bills  of  exchange  ;  the  act  of  assembly,  on  the  other 
hand,  expressing  such  a  recovery  by  assignee  as  the  assignor  could 
have  had,  and  confining  the  recovery  to  such  money  as  was  due 
at  the  time  of  the  assignment.  That  this  was  further  confirmed 
by  the  last  clause  of  the  act,  which  prohibits  the  assignee  releas- 
ing any  money  actually,  or  really,  due.  That  custom  and  prac- 
tice, which  are  good  expositors  of  laws,  are  with  them  ;  and  that 
the  statute  of  4  and  5  Ann.  being  declared  on,  shews  it  was  the 
sense  of  the  practitioners,  that  promissory  notes  are  not  negoti- 
able here  as  in  England.  That  as  to  the  defalcation  act,  it  is  a  re- 
medial law,  and  to  be  extended  by  equity  to  all  cases  within  the 
same  mischief;  that  though  that  part  of  it,  which  gives  a  scire 
facias,  does  not  apply  to  this  case,  yet  the  other  part  does  ;  and 
the  Defendant  is  fairly  within  the  reason  of  it. 

The  Council  for  the  Plaintiff,  in  reply,  admitted  the  \n\vm  Eng- 
land as  laid  down  by  the  Defendant  in  the  case  of  bonds  ;  and,  that 
before  the  statute,  promissory  notes  were  only  evidence  of  a  debt ; 
there  was  no  property  transferred  ;  but  that  the  act  of  assembly 
and  act  of  parliament,  being  made  pari  materia,  are  to  receive 
the  like  construction.  That  the  construction  made  by  the  Defend- 
ant, would  render  the  act  nugatory.  That  merely  to  give  the 
assignee  a  right  of  suing  in  his  own  name,  unless  some  solid  ad- 
vantage attended  it,  was  trifling,  nor  would  it  at  all  encourage 
trade  and  commerce.  That  a  limited  negotiability  was  an  absur- 
dity; it  must  be  negotiable,  or  not ;  if  negotiable,  it  was  so  in 
all  cases  when  honestly  come  by,  or  not  at  all.  That  the  inten- 
tion of  the  act  must  wholly  fail,  if  assignee  is  only  to  stand  in 
the  place  of  assignor,  and  his  recovery  made  to  depend  on  cir- 
cumstances and  proofs,  which,  in  the  nature  of  things,  are  not 
in  his  power.  That  to  say  the  assignee  must  make  inquiry  before 
he  meddles  with  the  bond,  is  begging  the  question.  We  con- 
tend, that  this  act  of  assembly  meant  something,  and  that  was, 
for  the  sake  of  trade  and  commerce,  to  annex  a  property  in  the 
debt,  and  a  currency  to  the  paper,  and  to  improve  vigilance  in 
the  debtor,  to  take  care  either  to  guard  his  contract  in  the  first 
instance,  or  in  case  of  payment,  or  other  satisfaction,  to  see  his 
payments  indorsed,  or  his  bond  cancelled. 
Vol.  I.  D 
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1776.  That  there  is  no  ground  for  supposing  the  intention  of  the  law 
* — v — '  was  only  to  give  a  chancery  jurisdiction  ;  because  there  wasa  chan- 
cery in  this  province  until  the  year  1718  ;  since  this  act  passed, 
and  as  soon  as  ever  the  chancery  powers  ceased  to  be  exercised, 
the  courts  of  law  took  them,  and  have  exercised  them  to  the 
great  satisfaction  of  the  province.  That,  if  they  were  compe- 
tent in  one  case,  they  were  also  in  another ;  and  they  have  in 
many  instances  gone  much  farther  than  in  this.  That,  in  con- 
struing this  law,  we  are  to  regard  the  state  of  the  province  at  that 
time.  There  was  little  specie  ;  no  paper  currency  ;  a  medium  of 
trade  was  wanted  ;  the  act  of  parliament  had  shewn  how  promis- 
sory notes  had  been  made  a  medium  of  commerce  ;  they  took  it 
Tor  their  guide,  and  extended  it  to  bonds  and  penal  bills.  That 
the  variance  in  wording  the  act  is  easily  accounted  for.  Foreign 
"bills  of  exchange  were  not  in  much  use,  inland  bills  not  known  ; 
to  have  used  the  language  of  the  act  of  parliament,  would  have 
been  penning  laws  in  a  language  not  understood, and  it  would  be 
absurd  to  reler  to  a  species  of  contracts  known  and  understood 
by  very  few  in  the  province.  That  custom  and  practice  is  with 
the  Plaintiff,  as  there  is  scarcely  a  news-paper  which  does  not  fore- 
warn persons  from  taking  assignments  of  bonds,  bills,  notes,  &c. 
— a  practice  peculiar  to  this  province,  and,  therefore,  most  plainly- 
demonstrating,  that  this  law  made  such  a  change  in  these  as- 
signments, as  to  put  an  obligor  in  a  worse  situation  in  case  his 
bond  was  assigned,  than  while  it  continued  in  the  hands  of  the 
obligee.  That  the  practice  of  declarers  in  this  province  on  pro- 
missory notes  under  the  statute,  may  with  more  propriety  be  re- 
solved into  the  convenience  and  ease  of  the  lawyers,  than  flow- 
ing from  any  principle  of  law.  That  the  defalcation  act  is  ex- 
pressly confined  to  persons  having  dealings  together;  and  as  a 
scire  facias  is  admitted  not  to  lie,  it  must  be  a  new  construction 
of  statutes,  which  makes  a  person  a  subject  of  a  statute  in  one 
part,  and  not  in  another  ; — that  he  may  be  prejudiced  under  the 
law,  but  can  receive  no  benefit  from  it.  The  Plaintiff's  Council 
closed  with  a  case  from  Lancaster  determined  by  Messieurs 
Lawrence  and  Willing.  It  was  that  of  Bailsman  assignee  of  Hen* 
ry  Bough,  assignee  of  Jacob  Stilt/,  assignee  of  Henry  Waggoner. 
The  action  was  brought  on  a  note  of  hand  for  one  hundred  and 
four  pounds.  Plea,  payment.  Defendant  offered  to  shew  in  evi- 
dence an  agreement,  signed  by  Waggoner,  the  original  promis- 
see,  made  at  the  time  the  note  was  given,  tending  to  shew  a  want 
of  consideration.  Plaintiff  objected- — The  Court  held  it  could 
not  be  offered,  as  it  would  effectually  destroy  the  negotiability  of 
notes ;  and  said  it  would  be  attended  with  the  most  dangerous 
consequences,  if  the  claim  of  an  honest  assignee  of  a  bond,  or 
note,  should  be  defeated  by  any  bargains,  or  agreements,  made 
at  the  giving  such  notes,  or  bonds,  and  not  expressed  therein. 
The  evidence  was  accordingly  over-ruled. 

The  Court  took  time,  till  the  25th  ApriL  to  consider,  and  this, 
day  gave  judgment. 
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Chew,  Chief  Justice.     The  question  in  this  case  is,  whether      1776. 
Hughes  can  have  the  same  defalcation  against  Wheeler,  which  he    ' — » — ' 
could  have  had  against  Baynton,  if  this  bond  had  not  been  as- 
signed ? 

It  was  contended  for  the  Plaintiff,  that  bonds  were  negotiable 
as  inland  bills  of  exchange. 

It  was  also  contended,  that  defalcation  by  the  act,  is  only 
where  there  are  dealings  between  the  parties. 

For  the  Defendant  it  was  contended,  that  the  act  does  not 
make  them  negotiable,  as  bills  and  notes  are  by  the  statute  of  3 
and  4  Ann.  c.  9. 

It  is  plain  however  that  the  act  was  drawn  from  the  statute,  for 
in  many  places  it  follows  it,  totidem  verbis,  though  in  others  it 
varies.  This  shews  the  legislature  intended  in  those  instances, 
to  vary  the  law.  Bills  in  England  were  negotiable  before  the 
statute  ;  notes  were  only  evidence  of  a  debt;  the  statute  was 
made  to  put  them  on  the  same  footing  with  bills. 

The  question  is,  whether  the  act  of  assembly  has  done  the  same 
as  the  statute  ?  He  then  compared  the  act  with  the  statute,  to  shew 
that  it  was  drawn  from  the  statute. 

The  act  however  says,  "for  the  encouragement  of  trade,  com- 
merce, and  credit ;"  the  statute  adds,  "  and  to  make  notes  nego- 
tiable in  the  same  manner  as  bills."  This  is  a  material  variance, 
and  is  carried  through  the  act. 

The  Defendant  relied  on  the  words  in  the  a.ct  entitling  assignee 
to  recover  the  money,  that  should  appear  to  be  due,  in  like  man- 
ner as  obligee  could. 

Here  is  the  same  variance  as  before  ;  for,  by  the  statute,  the 
assignee  is  to  recover  what  shall  be  due,  "  in  like  manner  as  in- 
dorsee of  a  bill  of  exchange." — Had  the  act  pursued  the  statute 
in  these  respects,  or  expressed  the  same  meaning  in  other  words, 
the  Plaintiff  would  be  right. 

What  shall  appear  to  be  due  at  the  time  of  the  assignment,  has 
been  differently  applied  by  the  opposite  Council : — The  Plaintiff's 
Council  contended,  that  it  meant  what  appeared  to  be  due  on  the 
bond  ;  so  that,  if  the  bond  should  be  paid,  yet  if  payment  was 
not  indorsed,  the  assignee  might  recover  the  whole. 

The  Defendant  contended,  that  the  clause  related  only  to  the 
manner  of  proceeding,  enabling  the  assignee  to  sue  in  his  own 
name. 

We  have  considered  this  matter  very  deliberately,  and  are- 
clearly  of  opinion,  that  the  variance  between  the  act  and  the  sta- 
tute, was  intentional,  not  accidental. 

An  argument  of  force  with  us,  not  mentioned  by  the  Defend- 
ant, arises  from  the  wording  of  the  act. 

The  words  "  so  much  as  shall  appear  to  be  due,"  relate  to  the 
time  of  trial,  and  not  to  the  time  of  the  assignment ; — -they  are 
in  the  future  tense. 
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1776.  It  has  been  said,  that  it  is  the  obligor's  fault  not  to  have  the 

v— ^ — '  payment  indorsed  on  the  bond  ;  but  it  is  not  in  his  power,  for  the 
money  must  be  paid  before  he  is  entitled  to  a  receipt;  and  then, 
if  the  obligee  is  a  bad  man,  he  may  refuse  to  indorse  it. 

We  are,  therefore,  clearly  of  opinion,  that  an  assignee  takes 
the  bond  at  his  own  peril ;  and  that  he  stands  in  the  same  place 
as  the  obligee,  so  as  to  let  in  every  defalcation  which  the  obligor 
had  against  the  obligee,  at  the  time  of  the  assignment,  or  notice 
of  the  assignment.  The  only  intent  of  the  act  being  to  enable 
the  assignee  to  sue  in  his  own  name,  and  prevent  the  obligee  from 
releasing  after  assignment. 

Judgment  for  the  Defendant. 


Township  of  FALLOWFIELD  v.  Township  of  MARLBO- 
ROUGH. 

ON  Certiorari  to  Chcster,to  remove  an  order  and  judgment  of 
sessions,  for  the  removal  of  James  Heany. 

Exceptions  taken  to  the  proceedings  below — That  it  did  not 
appear  the  pauper  had  been  examined  ;  nor  was  any  reason  set 
forth  why  he  was  not :  That  natural  justice  required  he  should  be 
heard  before  he  was  removed.  And  the  following  cases  were 
cited  :— 2  Salk.  488.  to  shew  the  examination  must  be  by  two  Jus- 
tices.— 2  Stra.  1092.     S.  P.  And.  238. — Sett.  Cas.  c.  18, 

But  it  was  answered  :  1st.  That  it  was  not  necessary  that  the 
examination  should  appear  on  the  face  of  the  order.  Justices  are 
not  obliged  to  set  forth  evidence,  or  every  little  circumstance  ;  that 
when  nothing  is  set  forth  which  appears  to  be  wrong,  the  Court 
will  make  an  intendment  in  favour  of  their  order.  An  order  to 
a  common  intent  good.  1  Stra.  211.  That  it  is  not  necessary  to 
set  forth  the  summons  and  examination  of  the  party. — 1  Stra. 
474.630.  211.  2d  Lord  Ray,  1406. 

2d.  That  even  if  it  was  necessary,  there  are  words  in  the  or- 
der equivalent,  viz.  on  due  consideration,  which  implies  due  exami- 
nation— 3  Burn.  Sess  Cas.  Also  the  words  due  proof.  Also  the 
words  on  the  examination  of  Samuel  Heany  il  as  otherxviseP 

That  in  the  cases  from  Salkeld,  there  appeared  a  defect  of  ex- 
amination on  the  order,  it  having  been  taken  by  one  Justice  in- 
stead of  two. 

By  the  Court. — No  case  can  be  shewn,  where  an  order  was 
deemed  bad,  because  the  examination  did  not  appear  on  the  face 
of  the  order. 

Comb.  474.  is  a  book  of  no  great  authority,  and  this  case  is  con- 
tradicted by  many  others. — We  are  of  opinion  that  it  is  not  ne- 
cessary that  an  examination  should  appear  on  the  face  of  the  or- 
der ;  nor  is  it  necessary  that  the  examination  of  any  person  should 
be  set  iorth.     If   any  pauper  was   injured    by  a  removal,  the 
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remedy  might  be  had  here,  on  information  ;  and,  though  it  will  1776. 
not  restore  him,  yet  he  might  have  complained  to  the  sessions,  W^ 
where  every  thing  was  open. 

The  order  of  sessions  confirmed,  with  costs. 


KEPPELE  v.  WILLIAMS. 

A  VENIRE  had  issued,  and  the  Jury  was  summoned  :  the 
Plaintiff  forbade  the  Sheriff  to  bring  the  Jury  to  the  Court. 
— On  the  day  of  trial,  the  Plaintiff's  Attorney  demanded  the 
Venire. — Defendant's  Attorney  opposed  it,  and  advised  the  She- 
riff to  deliver  it  into  Court. 

The  Jury  also  attended  upon  the  application  of  Defendant's 
Attorney.     The  Court  was  then  moved  for  their  direction. 

They  took  the  Venire  and  called  for  the  pannel The  Chief 

Justice  quoting  the  following  authorities,  to  shew,  that  it  would 
be  a  contempt  to  pocket  the  Venire. — Comb.  303.  4  Mod.  367.  Vin. 
Abr.  Tit.  Trial  329. 

The  Plaintiff  then  moved  to  continue  the  cause  which  was  al- 
lowed, Defendant  having  no  proviso  rule. 

Defendant  then  moved  for  a  proviso  rule,  to  which  Plaintiff 
objected,  and  made  affidavit  of  the  absence  of  a  material  witness, 
and  service  of  a  subpoena,  on  which  the  motion  dropped. 


IT  ERE  terminate  all  the  decisions,  previously  to 
the  Revolution,  which  I  have  been  able  to  collect. 
For  the  cases,  from  xhejirst  page  to  the  close  of  the 
seventeenth,  I  am  indebted  to  the  Honorable  Ed- 
ward Shippen,  Esquire ;  who  obligingly  permitted 
me  to  publish  them  from  his  manuscript,  in  the  pos- 
session of  Mr.  Burd.  The  rest  of  the  cases,  through 
the  kindness  of  the  Attorney -General,  I  have  had  an 
opportunity  of  extracting  from  the  note  book  of  the 
deceased  Joseph  Reed,  Esquire,  formerly  President 
of  this  State. 


0ejjor$  of  €m$, 


SINCE  THE 


REVOLUTION 


ON  the  organization  of  the  Courts  of  Jus- 
tice under  the  Constitution,  established  by  the 
General  Convention,  elected  for  that  purpose, 
and  held  at  Philadelphia,  July  15th,  1776,  and  con- 
tinued by  adjournments  to  September  the  28th,  1776, 
the  following  appointments  took  place : 

The  Honorable  Thomas  M'Kean,  Esquire, 
L.  L.  D.  was  appointed  Chief  Justice  of  the  Su- 
preme Court,  on  the  28th  day  of  July  1777. 

The  Honorable  William  Augustus  Atlee, 
Esquire,  was  appointed  a  Judge  of  the  Supreme 
Court,  on  the  15th  day  of  August  1777. 

The  Honorable  John  Evans,  Esquire,  was  ap- 
pointed a  Judge  of  the  Supreme  Court,  on  the 
15th  day  of  August  1777. 

Jonathan  Dickinson  Sergeant,  Esquire,  was  ap- 
pointed Attorney  General,  on  the  28th  day  of  July 
1777. 

Edward  Burd,  Esquire,  was  appointed  Protbonom 
tary  of  the  Supreme  Court,  on  the  12th  day  of  Aum 
gust  1778. 


0ptt  anb  (Cermmer,  ^ 

AT  PHILADELPHIA: 

September  Sessions,  177  8 . 


Before  M'Kean,  Chief  Justice. 

Atlee  and  Evans,  Justices 


RESPUBLICA  v.  MOLDER  et  al. 

AFTER  full  argument  by  Wilson,  Ross  and  Lewis,  Council  for 
Joshua  Mulder  and  John  Taylor,  indicted  for  treason,  and 
of  the  Attorney  General  and  Reed  in  behalf  of  this  Commonwealth : 
It  is  ruled  by  the  Court,  That  every  person  accused,  or  in- 
dicted of  HighTreason,  shall  have  a  copy  of  the  whole  indictment 
(but  not  the  names  of  the  witnesses)  a  reasonable  time,  not  less 
than  one  day  before  the  trial ;  his  attorney,  council,  or  agent  re- 
quiring the  same,  and  paying  reasonable  fees  therefor :  And  shall 
also  be  furnished  with  ax:opy  of  the  pannel  of  the  jurors  who  are 
to  try  him,  duly  returned  by  the  sheriff,  and  delivered  to  him,  or 
his  council,  a  reasonable  time,  not  less  than  one  day,  before  his 
trial.* 


RESPUBLICA  v.  MALIN. 

INDICTMENT  for  High  Treason. — The  prisoner,  mistaking 
a  corps  of  American  troops  for  British,  went  over  to  them. 
And  now  the  Attorney  General  offered  evidence  of  words  spoken 
by  the  Defendant,  to  prove  this  mistake,  and  his  real  intention  of 
joining  and  adhering  to  the  enemy. 

This  was  opposed  by  the  Council  for  the  Defendant,  who  con- 
tended, that  as  words  did  not  amount  to  treason,  no  general  evi- 

*  See  2  Ball  Rep  335.  343. 

Vol.  I.  E 
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dence  could  be  given  of  a  man's  sentiments  ;  but  that  the  inten- 
tion expressed  by  any  words  offered  in  evidence,  must  relate  im- 
mediately to  the  overt  act  laid  and  proved  on  the  indictment ;  that 
although  an  adherence  to  the  British  troops  was  treason,  yet,  an 
adherence  to  American  troops,  even  under  a  supposition  that  they 
Were  British,  did  not  amount  to  that  crime  ;  and  that  the  opinion, 
that  words  joined  with  actions  made  treason,  however  ingeniously 
supported,  failed  in  point  of  law.     See  3  Cro.  352. 

The  Attorney  General,  on  the  other  hand,  admitted  that  words 
alone  do  not  amount  to  treason  ;  but,  he  insisted,  that  they  were 
proper  evidence  to  explain  the  Defendant's  actions  on  a  trial  for 
that  crime.  1  Hawk.  39.  Fast.  202.  For,  though  barely  being 
Within  the  enemy's  camp  might  be  innocent ;  yet  if  it  could  be 
shewn,  that  the  intention  of  going  thither  was  to  join  and  adhere 
to  them,  the  evidence  ought  to  be  received. 

By  the  Court  : — No  evidence  of  words,  relative  to  the  mis- 
take of  the  American  troops,  can  be  admitted  ;  for  any  adherence 
to  them,  though  contrary  to  the  design  of  the  party,  cannot  pos- 
sibly come  within  the  idea  of  treason. 

But,  as  k  appears,  that  the  prisoner  was  actually  with  the  ene- 
my at  another  time,  words  indicating  his  intention  to  join  them, 
are  proper  testimony  to  explain  the  motives,  upon  which  that  in- 
tention was  afterwards  carried  into  effect. 

The  Attorney  General  then  called  a  witness  to  prove  that  the  De- 
fendant was  seen  parading  with  the  enemy's  light  horse  in  the  city 
of  Philadelphia. 

But  to  this,  also,  his  Council  objected  :  For,  they  urged,  that 
every  criminal  act  must  be  tried  in  the  county  in  which  it  is  com- 
mitted. Cro.  C.  247.  4  Bl.  C.  301.  3  Inst.  48.  49.  80.  And  that 
the  circumstance  of  merely  joining  the  enemy's  army,  being  nei- 
ther treason,  nor  misprision  of  treason,  unless  done  with  a  traitor- 
ous intention,  no  overt  act  had  been  proved  in  Chester,  which 
was  a  pre-requisite  to  any  evidence  being  heard  of  an  overt  act 
committed  in  any  other  county.  To  evince  that  this  was,  like- 
wise, the  sense  of  the  legislature,  the  Defendant's  Council  read 
the  act  of  Assembly  giving  the  Supreme  Courts  special  power  to 
try  o£enders  in  Lancaster,  for  crimes  committed  in  the  counties 
of  Chester  and  Philadelphia* 

The  Attorney  General  arfswered,  that  when  an  overt  act  is 
proved  in  the  countv  where  the  trial  is  held,  corroborative  evi- 
dence mav  be  given  of  overt  acts  committed  in  any  other  countv. 
Fast.  9.  2  Hawk.^oQ.  And  that  having  established  the  prisoner's 
presence  with  the  British  army,  nothing,  but  the  proof  of  actual 
force,  and  its  continuance,  could  excuse  him  from  the  charge  of 
adhering  to  the  enemies  of  the  commonwealth.  Fost.  11.  For, 
joining  the  army  of  an  enemy,  has  always  been  held  prima  facie 
evidence  of  an  overt  act. 
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And,  by  the  Court  it  was  accordingly  ruled,   that   evidence     1778. 
might  be  given  of  an  overt  act,  committed  in  another  county,  af-    V— -y-— ' 
ter  an  overt  act  was  proved  to  have  been  committed  in  the  coun- 
ty where  the  indictment  was  laid  and  tried. 

The  Defendant  was  acquitted. 

The  Attorney  General  and  Heed  for  the  Commonwealth, 

Wilson  and  Ross  for  the  Defendant. 

RESPUBLICA  v.  ABRAHAM  CARLISLE. 

THIS  was  an  indictment  for  High  Treason,\v\\\c\\  was  set  forth 
in  the  following  words  : 
"  The  jurors  for  the  commonwealth  of  Pennsylvania,  upon  their 
*'  oaths  and  affirmations,  do  present,  That  Abraham  Carlisle,  late 
"  of  the  city  of  Philadelphia,  in  the  county  of  Philadelphia,  car- 
"  penterj  being  an  inhabitant  of  and  belonging  to  and  residing 
"  within  the  state  of  Pennsylvania,  and  under  the  protection  of 
"  its  laws,  and  owing  allegiance  to  the  same  state,  as  a  false  trait* 
"  or  against  the  same,  not  having  the  fear  of  God  before  his  eyes, 
*'  but  being  moved  and  seduced  by  the  instigation  of  the  devil, 
"  the  fidelity  which  to  the  same  state  he  owed  wholly  withdraw* 
"  ing,  and  with  all  his  might  intending  the  peace  and  tranquillity 
"  of  this  commonwealth  of  Pennsylvania  to  disturb,  and  war  and 
"  rebellion  against  the  same  to  raise  and  move,  and  the  govern- 
u  ment  and  independency  thereof,  as  by  law  established,  to  sub- 
"  vert,  and  to  raise  again  and  restore  the  government  and  tyranny 
"  of  the  king  of  Great  Britain  within  the  same  commonwealth; 
"  On  the  first  day  of  January,  in  the  year  of  our  Lord  one  thou- 
'*  sand  seven  hundred  and  seventy-eight,  and  at  divers  days  and 
"  times,  as  well  before  as  after,  at  the  city  of  Philadelphia,  in  the 
"  county  aforesaid,  with  force  and  arms,  did  falsely  and  traitor- 
"  ouslytake  a  commission  or  commissions  from  the  king  of  Great 
"  Britain,  and  then  and  there,  with  force  and  arms  did  falsely 
"  and  treacherously  also  take  a  commission  or  commissions  frsrni 
"  Gen.  Sir  William  Hoxve,  then  and  there  acting  under  the  said 
"  king  of  Great  Britain,  and  under  the  authority  of  the  same  king, 
"  to  wit,  a  commission  to  watch  over  and  guard  the  gates  of  the 
"  city  of  Philaaelphia,  by  the  said  Sir  William  Hoxve,  erected  and 
<(  set  up  for  the  purpose  of  keeping  and  maintaining  the  posses- 
41  sion  of  the  said  city,  and  of  shutting  and  excluding  the  faithful 
£'  and  liege  inhabitants  and  subjects  of  this  state  and  of  the  Unit* 
"  ed  States  from  the  said  city  :  And  then  and  there  also  mali- 
"  ciously  and  traitorously,  with  a  great  multitude  of  traitors  and 
"  rebels,  against  the  said  commonwealth,  (whose  names  are  as 
"  yet  unknown  to  the  jurors)  being  armed  and  arrayed  in  a  hos- 
"  tile  manner,  with  force  and  arms  did  falseiy  and  traitorously 
*'  assemble  and  join  himself  against  this  commonwealth,  and  then 
**  and  there,  with  force  and  arms,  did  falsely  and  traitorously, 
u  and  in  a  warlike  and  hostile  manner^  array  and  dispose  himself. 
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1778.  "  against  this  commonwealth  ;  and  then  and  there,  in  pursuance 
*— y~— '  "  and  execution  of  such  his  wicked  and  traitorous  intentions  and 
"  purposes  aforesaid,  did  falsely  and  traitorously  prepare,  order, 
"  wage  and  levy  a  public  and  cruel  war  against  this  common- 
"  wealth  ;  then  and  there  committing  and  perpetrating  a  misera- 
"  ble  and  cruel  slaughter  of  and  amongst  the  faithful  and  liege 
*'  inhabitants  thereof;  and  then  and  there  did,  with  force  and 
"  arms,  falsely  and  traitorously  aid  and  assist  the  king  of  Great 
"  Britain,  being  an  enemy  at  open  war  against  this  state,  by  join- 
"  ing  his  armies,  to  wit,  his  army  under  the  command  of  Gen. 
"  Sir  William  Howe,  then  actually  invading  this  state;  and  then 
"  and  there  maliciously  and  traitorously,  (with  divers  o>hertrait- 
"  ors  to  the  jurors  aforesaid  unknown,)  with  force  and  arms,  did 
"  combine,  plot  and  conspire  to  betray  this  state  and  the  United 
**  States  of  America  into  the  hands  and  power  of  the  king  of  Great 
"  Britain,  being  a  foreign  enemy  to  this  state  and  to  the  United 
"  States  of  America,  at  open  war  against  the  same;  and  then  and 
"  there  did,  with  force  and  arms,  maliciously  and  traitorously  give 
"  and  send  intelligence  to  the  same  enemies  for  that  purpose, 
"  against  the  duty  of  his  allegiance,  against  the  form  of  the  act 
*•'  of  Assembly  in  such  case  made  and  provided,  and  against  the 
"  peace  and  dignity  of  the  commonwealth  of  Pennsylvania ." 

The  Attorney  General  offering  a  witness  to  prove,  that  the  De- 
fendant had  taken  a  quantity  of  salt  from  persons  whom  he  term- 
ed rebels,  as  they  were  passing  out  of  the  city  of  Philadelphia ; 
and  that  he  had  a  power  of  granting  passes  ;  his  Council  object- 
ed, that  this  was  impertinent  to  the  overt  act  laid  in  the  indict- 
ment, and  therefore  not  admissible.  2  Wils.  148.  9.  It  was  urged 
that  at  common  lazv,  no  evidence  could  be  given,  of  a  fact,  which 
was  not  stated  in  the  declaration.  L.  N.  P.  21.  192.  3.  And  that 
this  caution,  with  respect  to  the  allegata  ei  probata,  in  a  civil 
cause,  ought,  a  fortiori,  to  be  exercised  in  a  capital  prosecution. 
The  overt  act  must  be  particularly  laid,  and  strictly  proved.  1 
//.  H.  P.  C.  121.  For,  justice  requires  that  the  Defendant  should 
be  fully  apprized  of  the  charge,  so  that  he  may  have  an  opportu- 
nity of  encountering  it  with  his  evidence.  When,  indeed,  one 
overt  act  is  established,  evidence  may  be  given  of  another  overt 
act,  relative  to  the  same  treason,  but  not  before.  The  only  overt 
act  laid  in  the  present  indictment,  is  taking  a  commission  ;  and 
it  is  no  proof  of  the  Defendant's  taking  a  commission,  that  he 
seized  the  salt  in  question,  or  possessed  a  power  or  authority  to 
let  people  out  of  the  city. — Merely  to  say,  likewise,  that  he 
was  aiding  and  assisting  the  enemy,  without  laying  something 
more,  is  no  offence  ;  to  ascertain  the  crime,  it  must  be  %  joining 
the  armies  of  the  enemy  ;  by  furnishing  them  with  provisions  ; 
by  enlisting,  or  procuring  others  to  enlist  in  their  troops,  or  by  car- 
rying on  a  ti  aitorous  correspondence  with  them.  The  aiding 
and  assisting  is  the  treason,  but  these  are  the  overt  act$,\vh'ich  must 
belaid  and  proved,  in  order  to  convict  the  Defendant  of  the  charge. 

The  Attorney  General,  in  reply,  observed,  that  by  the  pleadings 
in  a  civil  action,  the  issue  must  be  reduced  to  a  single  point;  and 
he  admitted  that  in  all  indictments  for  treason,  an  overt  act  must 
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be  laid  and  proved.  But,  he  contended,  that  it  was  unnecessary  1778. 
to  fill  the  indictment  with  a  detail  of  the  whole  evidence  in  sup-  v,.-^,^ 
port  of  the  prosecution  ;  for,  if  the  charge  is  reduced  to  a  rea- 
sonable certainty,  it  is  all  that  justice  can  require-,  anci  it  is  all 
that  is  to  be  found  in  any  former  precedent.  Divers  overt  acts 
may,  also,  be  laid  in  the  same  indictment;  and,  though  some  of 
them  are  faulty,  it  one  be  well  proved,  it  is  sufficient  to  entitle  the 
commonwealth  to  a  verdict.  Where  a  person  was  charged  with 
compassing  the  king's  death,  evidence  was  allowed  to  be  given 
of  the  prisoner's  assembling  with  fortv  men,  though  that  overt 
act  was  not  laid  in  the  indictment.  Fost.  245.  id.  9.  ;0.  22.  As 
to  what  amounts  to  levying  war,  it  is  said  Id.  216.  that  the  join- 
ing with  rebels  in  an  act  of  rebellion,  or  with  enemies  in  an  act 
of  hostility,  will  make  a  man  a  traitor.  So,  likewise,  shutting 
gates  against  the  king,  or  his  troops,  in  confederacy  with  enemies, 
or  rebels,  comes  within  the  same  description  of  treason.  Id.  218. 
and  the  same  overt  act  may  be  applied  to  several  distinct  branch- 
es of  treason,  Id.  196.  7.  8.  where,  it  appears,  that  Lord  Ptestori's 
taking  boat  at  Surry  stairs,  with  the  intention  of  carrying  trea- 
sonable papers  into  France,  for  treasonable  purposes,  was  a  suffi- 
cient overt  act  in  Middlesex,  to  maintain  the  indictment  there.  Id. 
217.  218.  The  form  of  the  present  indictment  is  similar  to  that 
against  Eneas  M'-Donald.  Id.  5.  The  charge  of  levying  war  is 
made  in  the  same  manner,  as  in  the  proceedings  against  the  rebels 
in  the  year  1746.  And  the  arraying  and  marching  are  also  laid 
agreeably  to  the  terms  of  ail  the  precedents. 

The  Chief  Justice  delivered  the  opinion  of  the   Court  to   the 
following  effect : 

M'Kean,  Chief  Justice.  Theie  are  *  three  species  of  trensbn 
in  Pennsylvania:  First,  To  take  a  commission  or  commissions 
from  the  king  of  Great  Britain,  or  any  under  his  authority  ;  se- 
condly, To  levy  war  against  the  state  j-r  government  thertof ;  and 
thirdly,  Knowingly  and  willingly  to  aid  and  assist  an\  enemies 
at  open  war  against  this  state,  or  the  United  States  of  America. 
With  respect  to  this  third  species  of  treason,  the  legislature  has 
Airther  explained  the  meaning  of  the  words,  aiding  and  assisting, 
to  be,  "by  joining  the  armies  of  the  enemy,  or  by  enlisting,  or 
"  procuring,  or  persuading  others  to  enlist  for  that  purpose  ;  or 
"  by  furnishing  such  enemies  with  arms  or  ammunition,  provision, 
"  or  any  other  article,  or  articles,  for  their  aid  or  comfort,  or  by 
"  carrying  on  a  traitorous  correspondence  with  them." — All  these 
several  species  of  treason  are  laid  in  this  indictment. 

*  An  act  of  Assembly  passe<l  the  3d  December,  1782,  has  increased  the  nirmbe* 
of  treasons,  by  declaring,  that  "erecting,  or  endeavouring  to  erect  a  new  and  inde- 
"  pendent  government  within  this  commonwtahh-' — and  also  "setting  op  anv  tio- 
"  tice,  written  or  printed,  calling  the  peoplt  together  for  that  purpose,"  arc  acts  of 
high  treason.    See  3  St.  Lav:,  V12. 
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1778.  It  is  here  particularly  stated,  that  the  Defendant  took  a  com- 

W*~y — J  mission,  under  the  king  of  Great  Britain,  to  watch  and  guard  the 
gates  of  the  city  of  Philadelphia  ;  and  the  offence  is  certain  enough 
in  this  description,  though,  without  some  overt  act,  it  would  not 
be  sufficient  for  a  conviction.  In  order  to  prove  an  overt  «rt,  how- 
ever, evidence  has  been  offered  to  shew,  that  the  prisoner  had  a 
power  of  granting  passes  into,  and  out  of  the' city,  which  was  at 
that  time  in  the  posssession  of  the  enemy.  In  Fost.  10.  a  witness 
deposed,  that  one  Berwick  was  confined  in  the  room  assigned  for 
the  rebel  officers  taken  at  Carlisle  by  the  duke  of  Cumberland ;  and 
this  was  deemed  a  sufficient  proof  of  his  holding  a  commission. 
The  Court,  on  the  present  occasion,  however,  are  of  opinion,  that 
the  evidence  which  is  offered,  ought  to  be  received,  but  not  as 
conclusive  prooi  of  the  Defendant's  having  taken  a  commission. 
Nor  will  the  evidence  of  seizing  the  salt,  or  any  act  of  disarming 
the  inhabitants  whom  the  Defendant  called  rebels,  apply  to  this 
species  of  treason  ;  however  they  may  support  the  allegation,  of 
his  having  joined  the  armies  of  the  king  of  Great  Britain, 

We  think  it  is  sufficient,  also,  to  lay  in  the  indictment,  that  the 
Defendant  sent  intelligence  to  the  enemy,  without  setting  forth 
the  particular  letter,  or  its  contents:  And,  though  the  charge  of 
levying  war  is  not,  of  itself,  sufficient ;  yet  assembling,  joining 
and  arraying  himself  with  the  forces  of  the  enemy,  is  a  sufficient 
qvert  act  of  levying  war. 

By  the  Court: — -Let  the  witness  be  sworn. 

The  Attorney  General  and  Reed  for  the  Commonwealth- — Ross 
and  Wilson  for  the  Defendant. 

The  Defendant  being  convicted  by  the  verdict  of  the  Jury,  his 
Council  filed  the  following  reasons  in  arrest  of  judgment: 

1st.  For  that  the  indictment  is  vague  and  uncertain,  there  be-* 
ing  no  overt  act  expressly  or  particularly  ascertained,  as  the  pri- 
soner is  advised  it  ought  to  be. 

2dly.  For  that  the  formal  part  of  the  indictment  is  not  drawn 
with  sufficient  precision. 

3dly.  For  that  the  several  facts  are  so  uncertainly  charged,  that 
the  prisoner  could  not  be  apprized  of  the  particulars  urged 
against  him.     And 

4|hly.  That  the  whole  wants  form  and  substance. 

These  reasons  were  elaborately  discussed  on  the  5th  of  October, 
1778,  by  the  same  Council  on  both  sides:  But,  upon  mature  con- 
sideration, they  were  finally  over-ruled  by  the  Court,  who  gave 
judgment  for  the  Commonwealth  ;  and  the  Defendant,  a  short 
time  afterwards,  was  accordingly  executed. 


COURT  OF  OYER  AND  TERMINER,  &c  AT  PHILADELPHIA.  39 

1778. 
RESPUBLICA "».  JOHN  ROBERTS.  <~y— » 

INDICTMENT  for  High  Treason.— &  witness  was  called  to 
prove,  that  the  Defendant  had  attempted  to  prevail  upon  him 
to  enlist  with  the  British 'army;  but  that  he  did  not  succeed.  This 
gave  rise  to  a  question  on  these  words  of  the  act  of  Assembly: — 
*'  That  if  any  person  or  persons  knowingly  and  willingly  shall 
"  aid  or  assist  any  enemies  at  open  war  with  this  state,  &e.  by  per- 
"  suading  others  to  enlist  for  that  purpose,  he.  he  shall  be  ad- 
"  judged  guilty  of  high  treason."     2  State  Laws,  p.  18.  19. 

In  support  of  the  prosecution,  it  was  urged,  that  the  attempt 
to  prevail  constituted  the  crime  ;  and  that  it  was  like  the  case  of 
a  man's  sending  intelligence  to  the  enemy,  which  was  an  act 
equally  criminal  in  the  sender,  whether  the  intelligence  was  re- 
ceived, or  not. 

For  the  Defendant,  it  was  argued,  that  persuading  implies  suc- 
cess ; — suadeo  signifying  to  advise,  and  persuadeo  to  advise 
through,  or  successfully  :  And,  therefore,  it  cannot  properly  be 
said  of  any  person,  that  he  was  persuaded,  unless  he  has  done 
some  act  in  consequence  of  his  persuasion. 

By  the  Court  : — There  is  proof  of  an  overt  act,  that  the 
prisoner  did  enlist,  and  evidence  is  now  offered  to  shew,  that  he 
also  endeavoured  to  persuade  others  to  enlist,  in  the  armies  of  the 
enemy.  But  we  are  of  opinion,  that  the  word  persuading,  used 
by  the  legislature,  means  to  succeed;  and  that  there  must  be  an 
actual  enlistment  of  the  person  persuaded,  in  order  to  bring  the 
Defendant  within  the  intention  of  the  clause.     2  Lord  Ray,  889. 

The  evidence  offered,  however,  is  proper  to  shew  quo  aniino, 
the  prisoner  himself  joined  the  British  forces. 

The  Council  for  the  Commonwealth  the  noffered  to  give  in  evi- 
dence, the  confession  of  the  Defendant,  that  he  was  going  to  the 
Head  of  Elk,  in  order  to  communicate  some  information  to  Mr. 
Galloway,  who  had  at  that  time,  gone  over  to  the  enemy. 

But  it  was  opposed  by  the  adverse  Council,  who  contended, 
that  a  confession,  unless  in  open  Court,  had  never  been  evidence 
to  convict.  That,  though  under  the  1  Edward  6.  it  is  said  a  man 
might  be  convicted  of  treason,  by  the  testimony  of  two  witnesses, 
or  his  voluntary  confession;  2  Haxvk.  256.  yet,  that  statute  does 
not  extend  to  Pennsylvania,  and  by  the  7  W.  3.  c.  3.  it  is  express- 
ly declared,  that  no  man  can  be  indicted,  arraigned,  or  tried,  in 
a  case  of  treason,  but  by  the  testimony  of  two  witnesses,  or  the 
confession  of  the  party  made,  without  violence,  in  open  Court. 
Fast.  10.  241.  2.  3.  But  the  act  of  Assembly  of  Pennsyhania  to- 
tally excludes  a  conviction  by  confession.  See  Prin.  Pen.  Law, 
149.  A  confession  may,  indeed,  be  given  in  evidence  to  corro- 
borate a  treason  that  has  already  been  established  by  two  wit- 
nesses ;   but  nut  to  prove  the  treason  itself. 
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1778.  By  the  Court  :— To  prove  the  Defendant's  confession  by  tw© 
*-— v— <*  witnesses,  is  certain!}7  not  sufficient,  under  the  statute,  to  convict 
him.  But  a  confession  after  the  fact,  is  proof  of  the  fact  itself;  and 
though  not  competent  alone  to  supplv  the  want  of  two  witnesses, 
yet  it  is  good  by  way  of  corroboration  :  And,  therefore,  if  an  overt 
act  has  been  proved  in  the  county  of  Chester  by  two  witnesses, 
the  evidence  now  offered  will  be  proper,  in  confirmation  of  their 
testimony. 

One  of  the  overt  acts,  then,  laid  in  the  indictment,  is  aiding 
and  assisting  the  enemy  by  joining  their  armies,  and  this  has 
been  legally  and  satisfactorily  proved.  Notwithstanding,  there- 
fore, the  other  overt  act  of  giving  intelligence  to  the  enemy,  is 
not  supported  by  any  evidence,  but  the  Defendant's  own  confes- 
sion now  offered,  and  which  is  in  that  respect  insufficient;  yet,  it 
may  be  produced  to  substantiate  another  species  of  treason;  and 
on  that  ground  Ave  now  admit  it  to  be  proved.  See  Foster  10.  244* 
5  Bacon's  Abr.  145.  Gregg's  Case.  °i  Haxvk.  442.* 

The  Attorney  General  and  Reed,  for  the  Commonwealth — Ross 
and  Wilson,  for  the  Defendant. 

The  prisoner  being  convicted  by  the  Jury,  his  Council  moved 
the  Court  to  set  aside  the  verdict,  and  grant  a  new  trial,  because 
he  was  advised,  "  that  the  evidence  given  respecting  his  declara- 
tions, or  confessions,  was  altogether  illegal,  and  ought  not  to 
have  been  allowed." 

After  argument,  bv  the  same  Council,  on  both  sides,  the  motion 
was  refused  by  the  Court,  who  gave  judgment  for  the  Common- 
wealth ;  and  the  Defendant,  a  short  time  afterwards,  was  ac- 
cordingly executed. 

*  See  2  Doll.  Rep.  86.  Ibid.  348. 
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Supreme  Court  of  Pmn$iftmnta: 

April  Term,  1779. 


RESPUBLICA  v.  CORNELIUS  SWEERS. 

AT  a  Court  of  Oyer  and  Terminer,  &c.  held  at  Philadelphia  in 
November,  1778,  the  Defendant  was  indicted  for  Forgery 
upon  two  bills.  The  proceedings  were  removed  by  certiorari  re- 
turnable into  this  Court,  on  the  5th  day  of  December  following; 
and  the  issues,  on  not  guilty  pleaded,  were  tried  before  a  special 
jury  on  the  14th  April,  1779,  when  the  Defendant  was  convicted 
upon  both  indictments.  Afterwards  he  filed  reasons  in  arrest  of 
judgment,  of  which  a  recapitulation  will  be  found  in  the  sentence 
of  the  Court;  and  these  reasons  were  argued,  and  over-ruled,  on 
the  19th  day  of  the  same  month. 

The  first  indictment  was  for  altering  a  bill  of  parcels  and  re- 
ceipt given  by  Margaret  Duncan,  for  goods  bought  from  her, 
with  intent  to  defraud  the  United  States  ;  and  the  charge  was  set 
forth  in  the  following  words : 

"  Philadelphia  county,  ss. 

"  The  Jurors  for  the  Commonwealth  of  Pennsylvania,  upon 
"  their  oaths  and  affirmations,  do  present,  that  Cornelius  Sweers, 
"  late  of  the  county  aforesaid,  yeoman,  on  the  4th  day  of  Febru- 
u  ary,  in  the  year  of  our  Lord  1778,  and  long  before,  and  since, 
"  was  a  Deputy  Commissary  General  of  military  stores,  in  the  ar- 
"  miesof  the  United  States  of  America,  and  entrusted  and  employ- 
"  ed  by  Colonel  Benjamin  Flowers,  the  Commissary  Genera]  of 
44  military  stores  in  the  armies  aforesaid,  and  by  the  honorable 
44  Continental  Congress,  to  make  purchases  of  military  stores,  and 
M  of  divers  other  articles,  necessary  and  fitting  in  the  preparation 
44  of  military  stores,  for  the  use  of  the  armies  aforesaid,  and  to 
44  make  payments,  and  take  receipts,  bills  of  parcels,  and  other 
"  vouchers  therefor.  And  the  Jurors  aforesaid,  upon  their  oaths 
*4  and  affirmations  aforesaid,  do  sav,  and  further  present,  that  the 
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1779.  "  said  Cornelius  Sweers,  on  the  same  4th  day  of  February,  in  the 
* — v-— '  "  year  aforesaid,  at  the  city  of  Philadelphia,  in  the  county  afore- 
"  said,  having  in  his  custody  and  possession  a  certain  bill  of  par- 
"  eels  or  account,  with  a  certificate  and  receipt,  all  in  writing, 
44  for  a  parcel  or  quantity  of  flannel  cloth,  by  him  purchased  of 
"  one  Margaret  Duncan,  for  the  use  of  the  Laboratory  of the  same 
"  armies,  and  which  said  writing  was  in  the  words,  figures,  ci* 
"  phers  and  letters  following  ;  that  is  to  say: 
"  United  Siutes  of  America, 

"  To  Margaret  Duncan,  Dr. 
"  1778,  Feb.  4th,  To  57  &  a  qr.  yds.  flannel,  32s.  6d.  £.  83    5    7 
"To  9  yds.  do.  35s.  15  15    O 

"  To  107  &  3  qr.  yds.  do.      52s.  6d.      282  16  10 

381  17    5 

"  I  do  certify  that  the  above  was  purchased  and  delivered  to 
44  me  for  the  use  of  the  Laboratory  at  Carlisle. 

Isaac  Cor  an,  Captain  of  the  Artillery* 

*'  and  on  the  back  side  of  which  said  writing  is  indorsed  and  writ- 
M  ten  the  words  following;  that  is  to  say:  Received  the  within 
"  contents  in  full  Margaret  Duncan:  He  the  said  Cornelius 
44  Sweers,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
44  at  Philadelphia  aforesaid,  in  the  county  aforesaid,  with  force 
44  and  arms,  the  said  bill  of  parcels  or  writing,  falsely,  fraudulent- 
"  ly,  and  deceitfully,  did  alter,  and  cause  to  be  altered,  by  false- 
44  ly  making,  forging  and  adding  the  figure  4  to  and  before  the 
"  figure  9,  in  the  second  item  of  the  said  bill  of  parcels  or  writing, 
44  which  figures  and  letters  did,  before  such  last  mentioned  forge- 
44  ry,  import  and  signify  nine  yards,  but  by  reason  and  means  of 
44  such  last  mentioned  forgery  and  addition,  did  become,  import, 
44  and  signify  forty-nine  yards;  and  also  by  forging  and  altering 
"  the  figure  1,  in  the  sum  of  the  said  second  item  in  the  bill  of 
"  parcels  or  writing  aforesaid,  to  the  figure  8  ;  which  figures  did, 
"  before  such  last  mentioned  alteration  and  forgery,  import  and 
44  signify  fifteen  pounds,  and  fifteen  shillings,  but,  by  reason  and 
44  means  of  such  last  mentioned  alteration  and  forgery,  did  be- 
44  come,  import  and  signify  eighty-five  pounds  and  fifteen  shil- 
44  lings  ;  and  also  by  falsely  forging  and  altering  the  figure  3  to 
u  the  figure  4,  and  the  figure  8  to  the  figure  5,  in  the  sum  total 
"  or  amount  of  the  said  bill  of  parcels  or  writing ;  which  figures 
"  did,  before  such  last  mentioned  forgery  and  alteration,  import 
44  and  signify  three  hundred  and  eighty-one  pounds,  seventeen 
"  shillings  and  five  pence,  but,  by  reason  and  means  of  such  last 
"  mentioned  forgery  and  alteration,  did  become,  import  and  sig- 
*'  nify  four  hundred  and  fifty-one  pounds,  seventeen  shillings  and 
44  five  pence,  with  intention  to  defraud  the  United  States  of  Ame- 
44  rica  aforesaid,  of  seventy  pounds,  of  lawful  money  of  Pennsyl- 
44  vania,, to  the  evil  example  of  all  others,  in  like  case  offending, 
44  to  the  great  damage  of  the  said  United  States,  and  against  the 
44  peace  and  dignity  of  the  Commonwealth  of  Pennsylvania.''1 
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The  second  indictment  was  for  forging  a  receipt,  purporting  1779. 
to  be  a  receipt  from  one  Adam  Foulk,  with  intent  to  defraud  the  '»— v— 
United  States.     It  was  expressed  in  the  following  words : 

"  Philadelphia  county,  ss. 

"  The  Jurors  for  the  Commonwealth  of  Pennsylvania,  upon 
"  their  oaths  and  affirmations,  do  present,  that  Cornelius  Sweers, 
44  late  of  the  county  aforesaid,  yeoman,  on  the  first  day  of  July, 
'*■  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  se- 
"  venty-seven,  and  long  before,  and  since,  was  a  clerk  to  the  de- 
"  partment  of  the  Commissary  General  of  military  stores,  in  the 
"  armies  of  the  United  States  of  America,  and  entrusted  and  em- 
"  ployed  by  Colonel  Benjamin  Flowers,  the  Commissary  General 
"  of  military  stores  in  the  armies  aforesaid,  and  by  the  honor- 
"  able  Continental  Congress,  to  make  payments,  and  take  receipts, 
*-  bills  of  parcels,  and  other  vouchers,  for  military  stores,  and  for 
"  divers  articles,  necessary  and  fitting  in  the  preparation  of  mili- 
..'  tary  stores,  purchased  for  the  use  of  the  armies  aforesaid,  and 
"  to  keep  the  accounts  thereof:  And  the  Jurors  aforesaid,  upon 
"  their  oaths  and  affirmations  aforesaid,  do  further  present,  that 
u  the  same  Cornelius  Sweers,  on  the  same  day  and  year  aforesaid, 
"  at  the  city  of  Philadelphia,  in  the  county  aforesaid,  contriving 
"  and  intending,  falsely  and  fraudulently,  to  decive  and  defraud 
"  the  United  States  aforesaid,  with  force  and  arms,  falsely,  wick- 
"  edly  and  unlawfully,  did  make,  forge  and  counterfeit,  and  cause 
"  to  be  made,  forged  and  counterfeited,  a  certain  writing,  pur- 
"  porting  to  be  a  receipt  for  one  thousand  and  twenty  pounds 
il  and  fifteen  shillings,  and  purporting  to  be  signed  in  the  name 
"  of  one  Adam  Foulk,  in  the  words  and  figures  following,  to  wit, 
"  3  Rec'd,  1st  July  1777,  of  Col.  B.  Flower,  C.  G.  M.  S.  one  thou- 
"  sand  and  twenty  pounds  15s.  for  820  bayonet  belts,  and  920  car- 
"  touch  boxes  for  the  use  of  the  army. 

£.  lOiO — 15  Adam  Foulk, 

"  to  the  evil  example  of  all  others  in  like  case- offending,  to  the 
M  great  damage  of  the  United  States,  and  against  the  peace  and 
"  dignity  of  the  Commonwealth  of  Pennsylvania.  And  the  Jurors 
"  aforesaid,  upon  their  oaths  and  affirmations  aforesaid,  do  fur- 
"  ther  present,  that  the  said  Cornelius  Sxueers,  contriving  and  in- 
"  tending  the  said  United  States,  falsely  and  fraudulently,  to  de- 
"  ceive  and  defraud,  then  and  there,  with  force  and  arms,  the 
*'  said  writing,  so  as  aforesaid  falsely  made  and  counterfeited, 
"  purporting  to  be  a  receipt  for  the  sum  of  one  thousand  and 
"  twenty  pounds  and  fifteen  shillings,  and  purporting  to  be  sign- 
"  ed  in  the  name  of  the  said  Adam  Foulk,  wickedly,  unlawfully 
*'  and  fraudulently,  did  publish,  and  cause  to  be  published,  its 
*'  and  for  a  true  writing  and  receipt  of  the  said  Adam  Foulk; 
a  which  said  falsely  forged  and  counterfeited  writing,  is  in  the 
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1779.     "  words  and  figures  following,  to  wit :    «  3  Rec'd  1st  July  1777, 
*—-y— — '    "  of  Col.  B.  Flower,  C.  G.  M.  S.  one  thousand  and  twenty  pounds 
"  15s.  for  820  bayonet  belts  and  920  cartouch  boxes  for  the  use 
"  of  the  army. 
£.  1020—15  Adam  Foulk. 


"  (he  the  said  Cornelius Sweers,  at  the  time  of  publishing  the  said 
"  false  and  counterfeit  writing  there  by  him  in  form  aforesaid, 
"  well  knowing  the  said  writing  to  have  been  falsely  forged  and 
"  counterfeited  as  aforesaid,)  to  the  evil  example  of  all  others  in 
"  like  case  offending,  to  the  great  damage  of  the  said  United 
"  States,  and  against  the  peace  and  dignity  of  the  Commonwealth 
"  of  Pennsylvania." 

The  prisoner  being  brought  before  the  Court  to  receive  sen- 
tence, M'Kean,  Chief  Justice,  addressed  him  to  the  following 
effect: 

Cornelius  Sweers  : — After  a  fair  and  full  trial,  you  have  been 
convicted  of  the  crime  of  forgery,  upon  two  indictments,  by  a 
special  jury  of  your  country.  The  offence  stated  in  the  first  in- 
dictment, is  that  of  altering  a  receipt  given  by  Margaret  Duncan; 
and  the  charge  contained  in  the  second  indictment,  is  that  of 
forging  a  receipt,  purporting  to  be  the  receipt  of  Adam  Foulk. 
Your  Council  have  taken  several  exceptions  to  the  form  and  sub- 
stance of  these  indictments,  upon  a  motion  in  arrest  of  judgment. 

The  first  exception  was,  ""that,  at  the  time  of  the  offence 
"  charged,  the  United  States  were  not  a  body  corporate  known  in 
"  law."  But  the  Court  are  of  a  different  opinion.  From  the  mo- 
ment of  their  association,  the  United  States  necessarily  became  a 
body  corporate  ;  for,  there  was  no  superior  from  whom  that  cha- 
racter could  otherwise  be  derived.  In  England,  the  king,  lords, 
and  commons,  are  certainly  a  body  corporate  ;  and  yet  there  ne- 
ver was  any  charter  or  statute,  by  which  they  were  expressly  so 
created.  An  indictment,  however,  may  be  sufficiently  maintain- 
ed upon  uan  intent  to  deceive  my  liege  subjects  ;"  and  to  that 
purpose  there  is  a  positive  authority,  not  referred  to  by  the  Coun- 
cil, where  a  person  was  indicted,  for  having  in  his  custody  a 
piece  of  base  metal,  in  the  similitude  of  a  six-pence,  knowing  it 
to  be  base,  with  intent  to  defraud  the  liege  subjects,  &c. 

The  second  exception  was,  "  that  the  charges  in  the  indictments, 
"  were  not  direct  and  positive,  but  only  argumentative."  On  this 
point  we  cannot  hesitate  to  declare,  that  the  charges  appear  to  us 
to  be  as  direct  and  positive,  as  it  was  possible  to  express  them. 

The  third  exception  was,  "that  the  indictments  do  not  charge 
*'  that  any  person  was  actually  defrauded."  But  in  the  King  v. 
Webb,  2  Ld.  Ray.  1461,  all  the'judges  declared,  that  if  the  cheat 
be  prejudicial,  that  is,  of  such  a  nature  as  may  prej  udice,  an  indict- 
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ment  would  well  lie.     In  the  case  of  forgery,  properly  so  called,     1779. 
which  includes  only  records,  deeds,  wills,  or  public  instruments,    *— v— *' 
it  may,  perhaps,  be  necessary  that  some  person  should  be  actual- 
ly prejudiced.     This  rule,  however,  does  not  extend  to  cheats  of 
the  present  description  ;  in  which  it  is  sufficient,  that  the  act  be 
of  a  prejudicial  nature. 

Upon  the  whole,  we  are  of  opinion,  that  your  conviction  has 
been  legal,  as  well  as  just ;  and,  therefore,  it  only  remains  to  pro- 
nounce the  sentence  of  the  Court. 

Sentence,  on  the  first  indictment: — A  fine  of  £.  70.  and  impri- 
sonment until  the  4th  of  July,  the  anniversary  of.  American 
Independence. 
Sentence,  on  the  second  indictment: — A  fine  of  £.  10-0.  im- 
prisonment until  the  next  annual  election  for  Pennsylvania, 
and  standing  in  the  pillory  for  one  hour.* 

*  See  post.  Respublica  v.  7eischer,  2  Dull.  Rep.  299.  in  net.  3  Ball.  Rep.  54. 


The  following  appointments  took  place  in  the  course 
of  April  and  September  Terms,  1780. 

The  Honorable  George  Bryan,  Esquire,  was 
appointed  a  Judge  of  the  Supreme  Court,  on  the 
3d  day  of  April,   1780. 

Jonathan  Dickinson  Sergeant,  Esquire,  having 
resigned  the  office  of  Attorney  General  on  the  20th 
day  of  November,  1780 : 

William  Bradford,  junior,  Esquire,  was  appoint- 
ed Attorney  General,  on  the  23d  day  of  November, 
1780. 


Supreme  Court  of  f  mn^lijanta: 

April  Term,  1780. 


RESPUBLICA  t>.  POWELL. 

THIS  was  an  indictment  against  the  Defendant,  a  baker  em- 
ployed by  the  army  of  the  United  States,  for  a  cheat,  in 
baking  219  barrels  of  bread,  and  marking  them  as  weighing  88- 
lbs.  each,  whereas  they  only  severally  weighed  68  lbs.  The  in- 
dictment being  originally  found  at  the  City  Court,  in  October  Ses- 
sions, 1779,  was  removed  by  certiorari  into  this  Court. 

And  now  Lewis,  for  the  Defendant,  contended,  that  false  tokens 
are  only  indictable  by  the  st.  of  33  Hen.  8.  c.  1.  which  has  no  ope- 
ration in  Pennsylvania;  and  he  cited  3  Burr.  1697.  1  Burn.  291. 
2  Sess.  Ca.  2. 

The  Attorney  General  (Sergeant J  insisted,  that  the  Defend- 
ant's office  was  a  public  trust  j  and  cited  2  Burr.  1125.  1  Hawk. 
187. 

The  Court  said,  that  this  was  clearly  an  injury  to  the  public  ; 
and  the  fraud  the  more  easily  to  be  perpetrated,  since  it  was  the 
custom  to  take  the  barrels  of  bread  at  the  marked  weight,  with- 
out weighing  them  again.  The  public,  indeed,  could  not  by  com- 
mon prudence  prevent  the  fraud,  as  the  Defendant  was  himself 
the  officer  of  the  public  pro  hac  vice.  They  were  therefore  of 
©pinion,  that  the  offence  was  indictable. 


JAMES's  CLAIM. 

THE  case  was  this:  John  Parrock  was  attainted  of  High 
Treason,  and  his  estate  seized  and  advertised  for  sale.  Abel 
James  filed  a  claim,  according  to  the  act  of  Assembly,  passed  the 
6th  day  of  March  1778,  in  order  to  obtain  a  decree  establishing 
his  right,  to  what,  he  alleged,  was  a  vested  remainder  in  him,  af- 
ter the  expiration  of  an  estate  for  life,  which,  he  contended,  was 
all  that  John  Parrock  was  possessed  of  in  the  premises,  and  he 
never  had  any  issue. 
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1780.  The  question  depended  on  the  due  construction  of  the  following 
*— v— ■*  devise. — "  I  devise  the  residue  of  my  estate  to  John  Parrock^ 
"  during  the  term  of  his  natural  life,  and  if  he  leaves  lawful  is- 
"  sue,  then  I  give  my  real  estate  unto  such  issue  :  But,  in  case  of 
"  his  dying,  without  issue,  or  they  dying  under  the  age  of  twenty- 
"  ©ne  years,  then  I  devise  all  my  real  estate  unto  Abel  James,  his 
"  heirs  and  assigns,  on  condition  that  he,  or  they,  pay  the  Fenn- 
"  sylvania  Hospital  £.  300." 

After  argument,  the  Chief  Justice  delivered  the  opinion  of 
the  Court  as  follows  : 

M'Kean,  Chief  Justice :  The  remainder  in  fee  of  this  estate  is 
claimed  by  Abel  James ;  who  alleges,  that,  whether  the  estate 
given  to  Parrock  was  for  life,  or  in  tail,  he  is  entitled  to  a  vested 
remainder  in  fee,  which  is  not  barred  by  the  attainder  of  Parrock, 
The  Com  t,  however,  are  of  opinion,  that  the  word  issue  in  this 
case  is  a  limitation,  and  that  John  Parrock  took  an  estate  tail  un- 
der this  devise.  Probably,  indeed,  no  more  than  an  estate  for 
life  was  intended  to  have  been  given  to  him,  but  the  law  super- 
venes that  intention.  There  is  a  second  intention,  manifest  in  the 
will,  which  is  to  be  carried  into  execution;  that  is,  that  the  issue 
should  take  in  succession,  which  they  could  not  do,  without  a 
previous  estate  of  inheritance  in  the  father. 

The  meaning  of  the  testator  appears  clearly  to  have  been,  that 
the  estate  should  not  go  over,  while  there  was  any  issue,  and  it  is 
expressly  provided,  that  all  must  be  exiinct,  and  none  have  at- 
tained the  age  of  twenty-one  years,  before  it  should  pass  to  Abel 
James. 

This  is  not  a  new  case;  for,  it  has  been  long  settled,  that  the 
words  "natural  life"  make  no  difference.  Sunday's  Case,  9  Co. 
Rep.  127.  Helm  and  Jenings,  1  Freem.  Rep.  509 — 2  Eq.  Abr.  312. 
Ca.  18  Comyns's  Rep.  289.  1  Will.  600.  754.  &c.  Fortesc.  Rep.  84. 
2  Ld.  Raym.  1437.  1  Barnard.  Rep.  in  K.  B.  6.  367.  Such  was 
the  decision. 

As  therefore,  John  Parrock  took  an  estate  tail,  the  land  was 
forfeited  by  the  attainder;  and  the  claim  of  Abel  James  must  be 
dismissed. 

The  claim  dismissed.* 

*  See  Doug.  488,  in  not. 
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MONTGOMERY  ».  HENRY  et  al. 

THIS  case,  which  was  an  appeal  from  a  decree  in  the  Admi- 
ralty, having  been  elaborately  argued  on  the  6th  of  May, 
the  President  delivered  the  opinion  of  the  Court. 

Reed,  President: — The  case  upon  which  we  are  now  to  give 
our  judgment,  comes  before  us  under  the  following  circumstan- 
ces:— Captain  Montgomery  was  master  and  commander  of  the 
ship,  called  the  General  Greene,  designed  for  a  voyage  to  Mar- 
tinico.  While  the  ship  lay  in  the  river,  a  severe  frost  happened, 
which  occasioned  a  great  delay,  and  the  owners  thought  proper 
to  alter  their  plan.  Differences  then  arose  ;  they  dismissed  Capt. 
Montgomery,  and  took  the  ship  from  him.  Upon  this  he  prefer- 
red his  libel  in  the  Court  of  Admiralty,  complaining  of  the  in- 
jury, as  done  to  him  in  the  port  of  Philadelphia,  and  within  the 
jurisdiction  of  the  Court  of  Admiralty.  The  answer  of  the 
owner  to  the  libel  is,  that  they  had  a  right  to  remove  their  cap- 
tain when  they  pleased,  and  that  they  are  willing  to  pay  him  any 
damages  he  may  have  received  by  the  removal. 

Two  general  questions  arise  :  First — Is  the  matter  complained 
of  within  the  Admiralty  jurisdiction?  Secondly — On  the  merits, 
had  the  owners  a  right  to  remove  Capt.  Montgomery  ? 

The  first  question  is  subdivided  into  two  others.  First — Had 
the  Court  of  Admiralty  cognizance  of  this  cause,  considering  the 
place  where  the  offence  is  charged  to  have  been  done  ? — Secondlvy 
Is  the  subject  matter  of  Admiraltij  cognizance  ? 

All  the  proceedings  are  laid  to  have  taken  place  within  the  port 
of  Philadelphia.  The  respondents  say,  that  the  river  Delaware 
is  not  within  the  Admiralty  jurisdiction,  and  to  prove  this,  they 
cite  Ld.  Raym.  1453. — But,  it  appears  to  us,  that,  from  the  12th 
and  15th  Rich.  2d.  the  Admiralty  has  had  jurisdiction  on  all  wa- 
ters out  of  the  bodvof  the  countv. — .There  has  been  great  debate 

Vol.  I.  C- 
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1780.  as  to  what  is  meant  by  high  seas. — A  road,  haven,  or  even  river, 
*-■  v  -*  not  within  the  body  of  the  county,  is  high  *w,  in  the  idea  of  Ci- 
vilians. Therefore,  if  the  river  Delaware  is  out  of  the  body  of 
any  county,  we  think  it  clear,  that  it  is  within  the  Admiralty  ju- 
risdiction. And  the  Court  would  endeavour  to  enlarge  its  juris- 
diction, rather  than  a  place  should  remain  subject  to  no  control. 
The  place  where  the  fact  was  done,  which  is  complained  of  as  an 
injury,  is  expressly  alleged  in  the  libel,  to  be  within  the  juris- 
diction of  the  Admiralty. — This  is  not  contradicted  in  the  answer; 
and  we  must  take  up  the  matter  as  it  stands  upon  the  libel,  not  on 
the  evidence  ;  because  there  is  no  opportunity  to  traverse.  On 
this  point,  therefore,  we  rather  incline  to  say,  the  jurisdiction  is 
well  laid. 

But  what  we  found  our  decree  upon,  is  the  other  particular,  the 
subject  matter. — It  has  been  contended  by  the  Council  for  the  re- 
spondents, that  the  Court  of 'Aami,-«hv  cannot  carry  an  agreement 
into  specific  execution  ;  and,  also,  that  this  is  ncw.^  jAnp_  even 
in  a  Court  of  Chancery,  for  one  party,  unless  they  could  do  n 
for  the  other,  in  case  they  wished  for  a  specific  performance.  To 
this,  it  has  been  answered,  that  otherwise  there  is  no  complete 
remedy. 

It  was  observed,  by  one  of  the  Council  for  the  respondents, 
that  it  is  difficult  to  know  in  what  light  to  consider  the  applica- 
tion in  this  instance.  It  appears  to  us,  however,  that  it  can  be 
considered  in  no  other  light,  than  as  an  application  to  compel  a 
specific  performance  of  an  agreement :  And  to  shew  that  this  can 
be  done  by  a  Court  of  Admiralty,  Vent.  32.  was  cited  ;  where,  it 
appears,  that  a  master  of  a  vessel  in  Spain  had  been  obliged  to 
take  on  board  his  vessel  forty  butts  of  wine.  But  the  determi- 
nation of  the  Admiralty  in  England  seems  to  be  rather  out  of  re- 
spect to  the  foreign  court,  than  from  an  opinion,  that  they  could 
do  this  by  virtue  of  their  authority  originally  ;  for,  it  is  introduced 
by  saying,  that  the  judgment  of  a  foreign  court  ought  to  be  sup- 
ported, even  as  to  what  might  not  be  cognizable  originally  there. 

It  has  been  said  that  the  Court  of  Admiralty  acts  in  rein,  that 
is,  only  to  make  the  objects  of  dispute  responsible.  This,  how- 
ever, is  a  confidential  trust,  and  we  see  no  instances  of  any  such 
jurisdiction.  Does  the  master  ship  himself  on  the  credit  of  the 
ship  ?  No  :  It  is  no  more  than  a  contract.  Whether  the  doctrine 
of  mutuality  of  remedies  be  a  fixed  rule  in  the  Court  of  Chance- 
ry, I  am  not  altogether  certain  ;  but  it  is  reasonable  that  the  par- 
ties should  stand  on  an  equal  footing.  No  such  remedy  could 
be  obtained  by  the  owners  against  the  captain.  It  is  said  he  might 
be  attached  if  he  failed  of  his  duty  ; — so  might  the  owners  ; — still 
the  ship  would  be  liable  as  against  the  owners.  Indeed,  I  know 
of  no  case  where  an  Attachment  has  issued,  unless  for  some  con- 
tempt ;  nor  does  Carthexv  contradict  this. 

If  the  libel  is  considered  as  complaining  of  a  Trespass,  instead  of 
detnanding  performance  of  the  agreement,I  do  notsee  thatthis  will 
-help  the  Appellant ;  for,  an  Admiralty  Court  cannot  give  damages. 
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This  setms  to  be  assigning  to  this  Court  a  jurisdiction  which  i/go. 
it  has  not.  We  are,  therefore,  unanimously  of  opinion,  that  v-r-y~^ 
from  the  object  of  the  libel  it  cannot  be  supported. 

As  to  the  other  point,  the  dismission  of  the  captain,  we  are  of 
opinion,  that  upon  a  general  retainer,  for  no  particular  voyage, 
the  captain  may  be  dismissed  at  any  time  without  cause  assign- 
ed;  but  that  where  there  is  a  charter  party,  bills  of  lading,  and 
a  particular  voyage  agreed  upon,  though  the  owners  may  dismiss 
the  captain,  yet  they  would  be  liable  in  a  common  law  court. 
Suspicions  might  probably  be  sufficient  to  discharge,  without 
proofs  ;  but,  if  the  dismission  should  appear  to  have  been  a  wan- 
ton abuse,  the  Jury  would  give  great  damages,  otherwise  little, 
or,  as  the  circumstances  might  be — nothing. 

We  therefore  affirm  the  Decree  with  Costs.* 

*  See  2  Ball.  Rep.  118; 


Supreme  Court  of  f  enngpftwma: 

April  Term,  1781. 

The  Claim  of  JACOBS  v.  ADAMS,  Executor. 

THIS  case  had  been  argued  on  the  3d  of  July  by  Lewis  for 
the  Claimant,  and  Bradford  for  the  estate  of  Adams.  The 
former  cited  2  P.  Will.  157.  154.  Pract.  Reg.  Barn.  151.  3  Wits,. 
206.   2  Burr.  1083 The  latter  cited  10  Mod.  277.  6  il/orf.  167. 

And  now,  the  8th  of  July,  the  Chief  Justice  stated  the  ques- 
tion, and  delivered  the  opinion  of  the  Court, to  the  following  effect : 

M'Kean,  C.J.  The  testator,  Floxvers,  and  Jacobs,  entered 
into  an  agreement  for  the  sale  of  certain  lands;  soon  after  which 
Floxvers  died,  and  Jacobs  paid  the  purchase  money  to  his  execu- 
tors. The  will,  however,  which  appointed  these  executors,  was 
afterwards  set  aside,  having  been  obtained  by  undue  influence  ; 
and  Jacobs  filed  the  present  claim  to  recover  the  money  that  he 
had  thus  improperly  paid. 

The  only  question  submitted  to  the  consideration  of  the  Court, 
is,  whether  under  these  circumstances,  interest  should  be  allowed? 

If  there  appeared,  on  the  part  of  the  executors,  any  thing  like 
a  suppressio  veri,  or  suggestio  falsi,  our  decision  would,  perhaps, 
be  different  from  that  which  we  have  formed.  But  on  the  pre- 
sent complexion  of  the  transaction,  we  think  no  interest  ought  to 
be  allowed. 

In  Ventris,  it  is  said,  that  no  interest  is  lawful,  and,  in  many 
other  cases,  that  it  cannot  be  recovered,  unless  given  by  a  posi- 
tive statute.  When  the  St.  of  H.  7.  c.  was  passed,  a  ques- 
tion arose,  whether  interest  might  be  allowed  pending  a  writ  of 
error  ;  and  it  was  refused.  In  the  case  of  promissory  notes,  how- 
ever, where  a  day  certain  is  fixed  for  payment,  interest  is  allow- 
ed from  the  day  of  payment;  and,  where  no  day  is  fixed,  it  is 
payable  from  the  time  of  demand.  But  in  the  instance  before 
us,  the  money  was  received,  as  well  as  paid,  in  a  mistake,  and 
neither  fraud  or  surprise  can  be  imputed  to  either  party.  There- 
fore, 

Let  the  clahn  be  allowed  for  the  principal  sum  which  Jacobs 
had  paid,  without  interest.* 

*  Ste  Henry,  Ex"or.  v.  Risk,  et  al-  post. 
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1781- 
RESPUBLICA  v.  SAMUEL  CHAPMAN.  W— ' 

BY  a  proclamation,  Hated  the  15^6  June  1778,  issued  by  the 
Supreme  Executive  Council,  in  pursuance  of  the  act  of  Assem- 
bly, passed  the  6th  of  March  preceding,  for  the  attainder  of 
divers  traitors,  he.  the  prisoner  had  been  required  to  surrender 
himself  on  the  1st  of  August  following,  &c.  or  to  be  attainted  of 
high  treason  agreeably  to  that  act.  The  time  allowed  for  his 
surrender  being  clasped;  the  Attorney  General  filed  a  suggestion, 
in  the  usual  form,  stating  that  Samuel  Chapman  the  prisoner  was 
the  person  required  by  the  proclamation  to  surrender  himself, 
&c.  that  he  had  not  surrendered  himself,  &c.  that  he  was  there- 
fore attainted  ;  and  this  he  was  ready  to  verify,  &c.  The  Chief 
Justice  then  asked  the  prisoner,  what  he  had  to  say,  why  execu- 
tion should  not  be  awarded  against  him. 

Upon  which  the  said  Samuel  Chapman,  the  prisoner,  saith,  ore 
terms,  that  he  was  born,  and  hath  ever  remained  and  continued. 
a  subject  of  the  king  of  Great  Britain,  and  is  now  a  prisoner  c? 
war  ;  and  that  he  is  not,  nor  hath  ever  been  a  subject  or  inhabitakt 
of  this  commonwealth  ;  nor  hath  he,  nor  he  never  had,  any  real 
estate  in  this  commonwealth  ;  neither  hath  he  at  any  time  owed 
allegiance  thereto:  Wherefore  he  prays  that  execution  may  not  be 
awarded  against  him,  &c. 

The  Attorney  General  replied,  that  the  said  Samuel  Chapman, 
the  prisoner,  was  an  inhabitant  and  subject  of  this  commonwealth, 
&c.  and  that  he  did  owe  allegiance  thereto,  &c.  Whereupon  is- 
sue was  joined. 

The  evidence  upon  the  trial  of  this  issue  was,  that  the  prisoner 
was  born  in  Bucks  county  in  this  state,  and  that  he  had  resided 
there  until  the  2Qtb  day  of  December  1776,  at  which  time  he  de- 
parted and  joined  the  enemy.  Whether,  upon  these  facts  he 
was  to  be  considered  as  an  inhabitant  and  subject  of  the  common- 
wealth of  Pennsylvania,  at  the  time  of  his  departure,  was  the 
great  question  to  be  decided. 

His  Council  argued  that  on  the  2&th  December,  1776,  there  was 
no  government  established  in  Pennsylvania,  from  which  he  could 
receive  protection  ;  and,  consequently,  there  was  none  to  which 
he  could  owe  allegiance — protection  and  allegiance  being  political 
obligations  of  a  reciprocal  nature.  The  doctrine  of  perpetual  al- 
legiance to  be  found  in  the  books,  applies  only  to  established  and 
settled  governments  ;  not  to  the  case  of  withdrawing  from  an  old 
government,  and  erecting  a  distinct  one.  Then  every  member 
of  the  community  has  a  right  of  election,  to  resort  to  which  he 
pleases;  and  even  after  the  new  system  is  formed,  he  is  entitled 
to  express  his  dissent;  and  dissenting  from  a  majority,  to  retire 
with  impunity  into  another  country.  Upon  this  principle,  it  was 
asserted  that  the  prisoner  never  was  a  subject  of  the  state  of  Penn- 
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1781.  sylvania ;  and  the  following  narrative  of  the  measures  pursued 
*■— y--^  in  organizing  the  constitution,  was  delivered  in  support  of  the 
assertion. 

The  first  act  of  legislation,  under  the  constitution,  was  passed 
on  the  21st  January,  1777.  On  the  28th  day  of  the  same  mouth, 
the  laws  of  the  late  province,  with  certain  restrictions,  were,  from 
and  after  the  10th  day  of  February  then  next,  to  be  revived  ;  and 
on  the  4th  of  March  following,  the  first  President  and  Vice-President 
were  elected  ;  when,  also,  the  first  minutes  were  made  on  the  re- 
cords of  the  Supreme  Executive  Council.  So  that  the  prisoner's 
departure  from  this  state,  on  the  26th  December,  1776,  was  near  a 
month  antecedent  to  anv  legislative  act;  and  near  three  months 
before  all  the  branches  of  the  government  were  organized  and  put 
into  actual  operation.— Besides,  the  act  for  the  revival  of  the 
laws,  expresslv  admits  that  they  were  not  in  force  from  the  14th 
May,  1776,  until  the  11th  February,  1777 :  and  the  act  for  decla- 
ring what  shall  be  treason,  which  did  not  pass  till  the  last  men- 
tioned date,  excludes  every  idea  of  retrospect;  declaring  only, 
41  that  all  persons  noxv  inhabiting,  &c.  within  the  limits  of  the 
"state  of  Pennsylvania ;  or  that  shall  voluntarily  come  into  the 
"  same  hereafter  to  inhabit,  Sec.  do  owe  and  shall  pay  allegiance, 
"  ike." — The  prisoner,  at  the  time  of  passing  this  act,  was  not 
an  inhabitant :  nor  has  he  since  voluntarily  become  one.  He  does 
not,  therefore,  owe  allegiance  to  the  state,  and  cannot  be  de- 
nominated a  subject  of  Pennsylvania. — With  respect  to  the  act 
of  the  6th  March,  1778,  on  the  authority  of  which  the  present  pro- 
clamation issued,  it  is  evidently  an  ex  post  facto  law,  and  as  such, 
contrary  to  the  words  and  spirit  of  the  constitution.  But  if  the 
prisoner  never  was  a  subject  of  the  commonwealth  of  Pennsyl- 
vania, this  law  cannot  operate  against  him  in  the  decision  of  the 
issue  before  the  Court- 

The  Council  for  the  prisoner  cited  the  following  authorities  in 
the  course  of  their  argument :  Puff.  639.  Locke  on  Gov.  229.  168. 
227.  Vatt.  23.  25.  b.  3.  p.  109.  Burlimaqui  27 .  33.  1  Blackst. 
45.     Foster  C.  L.  55.  Harvey's  case. 

The  Attorney  General stated  the  question  to  be,  in  fact,  whether 
Pennsylvania  was  a  commonwealth  on  the  26th  day  of  December, 
1776?  By  the  declaration  of  Independence,  on  the  4-th  July,  1776, 
every  state  in  the  union  was  solemnly  declared  to  be  free  and 
independent.  But  even  before  that  period  Congress  had  recom- 
mended, that  new  governments  should  be  framed,  adequate  to  the 
exigency  of  the  public  affairs;  and  a  Council  of  Safety,  with 
other  temporary  bodies,  actually  discharged  the  functions  of  the 
state.  See  Journals  of  Congress  10th  and  14th  May,  1776.  4th 
of  June,  1776.     16th  June,  1776.     24^  do.  and  July  14th. 

In  consequence  of  the  declaration  of  Independence,  however,  a 
General  Convention  assembled  at  Philadelphia  on  the  15th  July, 
1776  ;  and  on  the  28th  of  September  following,  agreed  to  that  social 
compact  under  which  the  people  of  this  state  are  now  united.  It 
appears  that  a  auorum  of  the  legislative  body,  created  by  the  con-? 
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sis:  nr^sxt  -  sss  7t  n*  orf 

the  M  of  that  „,o„,h,  whe„  the  hou »  ™££Su'S  " 

ror^^stih^brin8  in  ?e  «ss^: 

r]- ,       *     ,    ^sptct  to  the  Executive  Council,  it  is  true    that  Iwlv 

members  of  the  Legislature  "^  tlmC  with  the 

blifhT^of  frrCapitUlatiOU'  itaPP°»".  that,  even  before  the  esta- 

ventions.    After  t^SZt^l  TV  v'  comn?ittees>  ^nd  con- 

SfiCM  to  discharge  its  dudes .  and  it  was  not  necessary  to  the^x- 
law,  or  that  the^ment,  e.tber  that  they  should  have  enacted  a 

VC?t    ;  u  f    i      '^"'"^  should  have  been  con- 

Under  every  change  ot  the  government,  Oto^-  u 

mained  here  till  the  26th  day  of  December,  1776  ;  and,  at  tharvn... , 
he  was  certainly  a  subject  of  the  state  of  Pennsylvania,  under  the 
constitution  agreed  to  on  the  28thdayof  September  preceding,  what- 
ever doubts  may  be  entertained  with  respect  to  the  former  esta- 
blishments. That  this  was,  likewise,  the  sense  of  the  Legislature, 
is  abundantly  evident  from  the  act  on  which  the  proclamation  is 
founded;  for  Mr.  Galloway,  and  others,  who  joined  the  enemy  in 
the  fall  of  1776,  are  there  considered  as  subjects  of  Pennsylvania ; 
and  all  the  states  are  clearly  deemed  to  have  been  free  and  inde- 
pendent from  the  declaration  published  by  Congress  on  the  4th 
of  July  in  that  year. 

The  Attorney-General,  to  shew  the  definition  of  a  nation,  the  re- 
lation which  a  citizen  bears  to  the  state,  and  the  natural  connexion 
between  a  state  of  society  and  the  institution  of  a  government, 

cited  the  following  authors  :  Vatt.  92.  id.  B.  1.  c.  19-  sect.  212.  id. 

sect.  1.  p.  9.  id.  sect.  4.  Burlem.  25.  1  Black.  Com.  46.  47.48.  213. 

Vatt.  p.  15.  sect.  26.  id.  19.  sect.  38. 

The  Chief  Justice  delivered  a  learned  and  circumstantial 

charge  to  the  Jury.     After  stating  the  proclamation,  the  issue, 

and  the  evidence,  he  proceeded  as  follows. 

M'Kean,  Chief  Justice : — The  em'estion  that  is  to  be  decided  on 

the  facts  before  us,  is,  whether  Samuel  Chapman,  the  prisoner  at  the 

b&r,  ever  was  a  subject  of  this  commonwealth  ?  The  reason  which 
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howfar  this  defence,  under  the  f*^^*^'  ^ 
avail  the  prisoner  upon  an  md^^J^ZTJinde^n. 

recommendation.     1  he  c itize ™  °  .     a  giluation  similar  to 

and  Rhode-Island,  considered  «f^£™jLdica<bB  of  Ws  the 
that  which  occurred  in  £iwf«4  on  Jhe  **C^*^  theirW> 
second  ;  and,  wanting  only  the  form  of     Ro^     ™  ^ 

spective  systems  of  government  have  stil [been  contmu 
■  the  other  States  adopted  temporary  expedient,,  nur  g 
Stations  could  he  formed    «J^££S^  under 

^nment  could  L  saidto  ^^^  **£** 

j£^I,ri'777i  it  is  interred,  that  during  that  period,  no  allegiance 
was  due,  and  no  treason  could  be  committed. 

Although  I  think  this  point  immaterial  to  the  prisoner,  since  a 
government  might  have  existed,  and  yet  not  be  of  such  a  nature 
as  to  affect  him,  it  cannot  be  denied,  that  a  kind  of  government,  in- 
dependent of  Great  Britain,  was  administered  in  Pennsylvania,  an- 
tecedent to  the  establishment  of  the  present  constitution.  The 
powers  of  sovereignty  were  then  lodged  with  Congress,  under 
whose  authority  a  Council  of  Safety  had  been  elected  by  the  people, 
and  were  employed,  in  conjunction  with  other  committees,  to  con- 
duct the  war,  and  to  secure,  as  far  as  so  imperfect  a  system  could, 
the  rights  of  life,  liberty,  and  property,  within  this  state.  It  is  cer- 
tain, indeed,  that  a  formal  compact  is  not  a  necessary  foundation 
oi  government;  for,  if  an  individual  had  assumed  the  sovereignty, 
and  the  people  had  assented  to  it,  whatever  limitations  might  af- 
terwards have  been  imposed,  still  this  would  have  been  a  legal  es- 
tablishment. No  express  provision,  however,  has  been  at  any  time 
made,  lor  defining  what  should  be  treason  against  those  tempo- 
rary bodies ;  but  it  may  be  well  enough  to  observe,  that  treason 
is  a  crime  known  to  the  common-law. 

Afterwards,  we  find,  that  a  General  Convention,  elected  by  the 
people,  met  on  the  15th  day  of  July,  1776,  for  the  express  purpose 
ol  framing  anew  government;  and  during  the  sessions  of  this  body, 
its  members,  collectively,  assumed  the  powers  of  making  ordinan- 
ces, of  appointing  members  of  Congress,  and  of  defining  High 
TVras^anditspunishment.  All  their  proceedingsand  injunctions, 
except  the  ordinance  respecting  treason,  were  approved  and  exe- 
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cuted  ;  and  the  constitution  which  they  eventually  agreed   upon,     1781. 
was  incontrovertibly  a  dissolution  of  the  government,  as  far  as  re-    \~~v-J 
lated  to  the  powers  of  Great  Britain,  but  not  in  relation  to  the  pow« 
ers  which  had  been  before  exercised  by  councils  and  committees. 

The  Attorney  General  has  urged  that,  at  least,  as  soon  as  the 
government  under  the  new  constitution  was  formed,  which  he 
says  was  on  the  28th  of  November,  1776,  the  members  of  Council 
being  thenchosen,  and  the  Legislature  actually  assembled,  the 
sovereignty  of  the  state  was  complete,  and  allegiance  followed 
by  a  necessary  consequence,  without  the  intervention  of  any  po- 
sitive law.  But  the  advocates  for  the  prisoner  again  object,  that 
the  government  cannot  be  said  to  be  established,  until  there  is  a 
meeting  of  all  its  parts,  and  that  as  the  Executive  Council  never 
met  till  the  4th  of  March,  1777,  the  state  was  incapable  of  afford- 
ing protection,  and,  therefore,  was  not  entided  to  allegiance  be- 
fore that  time. 

On  this  occasion,  the  sentiments  of  several  eminent  Civilians 
have  been  read  to  us;  not  as  authorities  binding  upon  our  judg- 
ment, but  as  a  means  of  information  derived  from  the  great  learn- 
ing and  abilities  of  the  respective  writers,  and,  principally  in- 
deed, on  account  of  the  intrinsic  weight  of  the  reasons  by  which 
their  doctrines  are  supported.  Locke  says,  that  when  the  Execu- 
tive is  totally  dissolved,  there  can  be  no  treason;  for  laws  are  a 
mere  nullity,  unless  there  is  a  power  to  execute  them.  But  that 
is  not  the  case  at  present  in  agitation;  for  before  the  meeting  of 
Council  in  March,  1777,  all  its  members  were  chosen,  and  the 
Legislature  was  completely  organized:  so  that  there  did  ante- 
cedently exist  a  power  competent  to  redress  grievances,  to  afford 
protection,  and,  generally,  to  execute  the  laws ;  and  allegiance 
being  naturally  due  to  such  a  power,  we  are  of  opinion,  that,  from 
the  moment  it  was  created,  the  crime  of  high  treason  might  have 
been  committed  by  any  person,  who  was  then  a  subject  of  the 
commonwealth.  The  act  of  the  11th  of  February,  1777,  express- 
ly authorizes  this  opinion  ;  for,  we  find  it  there  said,  "  That  all 
"  and  every  person  and  persons  (except  prisoners  at  war)  now  in- 
4*  habiting,  &c.  within  the  limits  of  this  state  ;  or  that  shall  volun- 
"  tarily  come  into  the  same  hereafter  to  inhabit,  &c.  do  ovye,  and 
"  shall  pay  allegiance,  &c."  This,  therefore,  contradicts  the  idea, 
suggested  by  the  advocates  for  the  prisoner,  that  allegiance  was 
not  due  till  the  meeting  of  the  Executive  Council  on  the  4th  of 
March  ensuing  ;  and,  although  he  cannot  be  convicted  upon  that 
act,  yet  allegiance  being  due  from  the  28th  of  November,  1776, 
when,  as  I  have  already  observed  the  Legislature  was  convened, 
and  the  members  of  Council  were  appointed,  treason,  which  is 
nothing  more  than  a  criminal  attempt  to  destroy  the  existence  of 
the  government,  might  certainly  have  been  committed,  before  the 
different  qualities  of  the  crime  were  defined,  and  its  punishment 
declared  by  a  positive  law.     1  Elackst.  Com.  46. 

Having  thus  dismissed  the  preliminary  question,  whether  the 
prisoner's  defence  would  avail  him  upon  an  indictment  for  High 
F  Vol.  I.  H 
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Treason,  I  shall  proceed  to  enquire,  if  there  are  any  circumstances 
that  take  his  case  out  of  the  general  opinion  expressed  by  the 
Court  upon  that  point. 

The  act  for  the  revival  of  the  laws,  passed  the  28th  of  Janua- 
ry, 1777,  was  intended,  I  think,  merely  to  declare,  that  those 
laws,  which  were  originally  enacted  under  the  authority  of  George 
the  Third,  ceased  any  longer  to  derive  their  virtue  and  validity 
from  that  source.  But  there  is  great  inaccuracy  in  penning  the 
act;  for,  though  it  would  seem,  bv  the  former  part  of  the  second 
section,  to  be  the  sense  of  the  Legislature,  that  from  the  14ih  of 
May  1776,  to  the  10th  of  February  1777,  the  operation  of  all  the 
acts  of  Assembly  should  be  suspended  ;  yet,  in  the  close  of  the 
same  section,  obedience  to  those  acts,  to  the  common  law,  and  to 
so  much  of  the  statute  law  of  England,  as  have  heretofore  been 
in  force  in  Pennsylvania,  is,  with  some  exceptions  in  point  of  style 
and  form,  expressly  enjoined.  We  may,  however,  fairly  infer 
from  the  general  tenor  of  the  act,  that  those  who  framed  it, 
thought  the  separation  from  Great  Britain  worked  a  dissolution 
of  all  government,  and  that  the  lorce,  not  only  of  the  acts  of  As- 
sembly, but  of  the  common  law  and  statute  law  of  England,  was 
actually  extinguished  by  that  event.- 

This,  therefore,  necessarily  leads  to  the  consideration  of  a  very 
important  subject.  In  civil  wars,  every  man  chooses  his  party  ; 
but  generally  that  side  which  prevails,  arrogates  the  right  of  treat- 
ing those  who  are  vanquished  as  rebels.  The  cases  which  have 
been  produced  upon  the  present  controversy,  are  of  an  old  go- 
vernment being  dissolved,  and  the  people  assembling,  in  order 
to  form  a  new  one.  When  such  instances  occur,  the  voice  of  the 
majority  must  be  conclusive,  as  to  the  adoption  of  the  new  sys- 
tem ;  but,  all  the  writers  agree,  that  the  minority  have,  individu- 
ally, an  unrestrainable  right  to  remove  with  their  property  into 
another  country  ;  that  a  reasonable  time  for  that  purpose  ought 
to  be  allowed  ;  and,  in  short,  that  none  are  subjects  of  the  adopt- 
ed government,  who  have  not  freely  assented  to  it.  What  is  a 
reasonable  time  for  departure  may,  perhaps,  be  properly  left  to 
the  determination  of  a  Court  and  Jury.  But  whether  a  man 
should  be  suffered  to  join  a  partv,  or  nation,  at  open  war  with  the 
country  he  leaves,  is  a  question  of  singular  magnitude.  The 
ground  is  hitherto  untrodden,  but  there  is  such  apparent  injus- 
tice in  the  thing  itself,  that  I  am  inclined  to  think,  it  would 
amount  to  an  act  of  treason.     Puffendorff 639. 

This  is  not,  however,  the  situation  of  the  prisoner.  Pennsyl- 
vania was  not  a  nation  at  war  with  another  nation  ;  but  a  coun- 
try in  a  state  of  civil  war;  and  there  is  no  precedent  in  the  books 
to  shew  what  might  be  done  in  that  case  ;  except,  indeed,  where 
a  prince  has  subdued  the  people  who  took  arms  against  him,  be- 
fore they  had  formed  a  regular  government,  which  is,  likewise, 
inapplicable  here. 

But  this  difficulty  seems  to  vanish  by  having  recourse  to  the 
opinion  of  the  Legislature,  in  their  actor"  the  1 1th  February,  1777; 
for,  when  describing  from  whom  allegiance  is  due,  they  speak  only 
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of  persons  then  inhabiting  the  state,  or  who  should  thereafter  be-  1781. 
come  its  inhabitants.  Hence  a  discrimination  is  evidently  made  ' — r* ** 
between  those  persons,  and  such  as  had  previously. joined  the  en- 
emy;— meaning  that  this  election  to  adhere  to  the  British  govern- 
ment, should  not  expose  the  party  to  any  future  punishment.  It 
is  true,  that  there  are  not  any  negative  words  to  this  effect  ;  but, 
taking  the  act  for  the  revival  of  the  law  also  into  consideration, 
we  think  the  design  and  intention  of  the  Legislature  sufficiently  ap- 
pears to  have  been,  to  allow  a  choice  of  his  party  to  every  man, 
until  the  llth  of  February,  1777 ;  and  that  no  act  savouring  of 
treason,  done  before  that  period,  should  incur  the  penalties  of 
the  law. 

This  construction,  it  may  be  said,  is  favourable  to  traitors,  and 
tends  to  the  prejudice  of  the  commonwealth.  But  we  cannot  be 
influenced  by  observations  of  a  political  nature  in  the  exposition 
of  the  law  :  it  is  our  duty  to  seek  for,  and  to  declare,  the  true  in- 
tention of  the  Legislature  ;  the  policy  of  that  intention,  it  is  their 
duty  to  consider.  The  sentiments  which  I  have  now  delivered, 
I  always  entertained.  On  the  13th  of  August  1779,  the  Executive 
Council  had  sixteen  or  seventeen  persons  in  their  power,  who, 
though  not  attainted,  were  in  circumstances  similar  to  the  prison- 
er's. On  that  occasion  I  was  consulted,  and  gave  the  aame  opi- 
nion; but  with  great  diffidence,  owing  to  the  novelty  of  the  ques- 
tion.  Those  persons  were,  accordingly,  treated  as  prisoners  of  war. 

But  there  is  yet  another  important  point  to  be  examined  in  the 
case  before  us.  By  an  act,  subsequent  to  all  those  which  have 
been  mentioned,  it  is  declared,  "that  all  and  every  person  and 
"  persons  being  subjects  or  inhabitants  of  this  state,  or  those  who 
"  have  real  estate  in  this  commonwealth,  xvho  now  adhere  to,  and 
"  knowingly  and  willingly  aid  and  assist  the  enemies  of  this  state, 
"  or  of  the  United  States  of  America,  b?/  having  joined  their  armies 
"  within  this  state,  or  elsewhere,  or  who  hereafter  shall  do  the 
"  same,  and  whom  the  Supreme  Executive  Council  of  this  state,  by 
"  their  proclamations  to  be  issued  under  the  state  seal,  during 
"  the  continuance  of  the  war  with  the  king  of  Great  Britain,  shall 
"  name  and  require  to  surrender  themselves,  by  a  certain  day 
"  therein  to  be  mentioned,  to  some,  or  one,  of. the  Justices  of 
"  the  Supreme  Court,  &c.  and  shall  not  render  themselves  ac- 
"  cordingly,  &c.  shall  from  and  after  the  day  to  them  to  be  pre- 
*'  fixed  by  such  proclamation  stand  and  be  attainted  of  high  trea- 
"  son  to  all  intents  and  purposes,  &c." — Under  the  authority  of 
this  clause,  the  prisoner  was  duly  required  by  proclamation  to 
surrender  himself;  and,  therefore,  his  case  seems  to  come  pro- 
perly within  the  act. 

Generally  speaking,  ex  post  facto  laws  arc  unjust  and  improper  ; 
but  there  may  certainly  be  occasions,  when  thev  become  necessary 
for  the  safety  and  preservation  of  the  commonwealth  ;  and  al- 
though no  Legislature  had  previously  met,  yet  the  Assembly  that 
passed  this  law,  if  they  were  impressed  with  the  necessity  of  the 
case,  had  incontrovertibly  a  right  to  declare  any  person  a  traitor, 
who  had  gone  over  to  the  enemy,  and  still  adhered  to  them.  The 
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1781.  validity  and  operation  of  the  law,  however,  the  prisoner  is  now 
l— v— -*  precluded  from  controverting,  if,  at  any  time  before  the  date  of 
the  proclamation,  he  was  a  subject  of  the  state  of  Pennsylvania, 
Here,  then,  the  matter  rests.  Had  the  issue  been  in  the  dis* 
junctive,  the  prisoner  would  clearly  have  come  within  the  descrip- 
tion of  an  inhabitant  of  Pennsylvania;  but  when  the  word  subject 
is  annexed,  it  means  a  subjection  to  some  sovereign  power,  and 
is  not  barely  connected  with  the  idea  of  territory -. — it  refers  to  one 
who  owes  obedience  to  the  laws,  and  is  entitled  to  partake  of  the 
elections  into  public  office.  On  this  point,  therefore,  we  must 
again  advert  to  the  act  of  Assembly,  declaring  what  shall  be  trea- 
son, which  has  no  retrospect,  and  to  the  act  for  the  revival  of  the 
laws,  which  implies  a  suspension  of  all  the  laws  from  the  14th  of 
May  1 776,  to  the  1 1th  of  Feb.  1 777.  If  there  were  no  laws  to  be 
obeyed  during  that  period,  the  prisoner  could  not  be  deemed  a 
subject  of  the  state  of  Pennsylvania  on  the  26th  day  of  December, 
1776.  Whether  the  Legislature  meant  to  include  this  case  we 
will  not  positively  determine  ; — it  is  a  new  one,  and  we  ought  to 
tread  cautiously  and  securely :  But,  at  all  events,  it  is  better  tQ 
txr  on  the  side  of  mercy,  than  of  strict  justice. 
The  Jury  found  a  verdict  oinot  Guilty.* 


September  Term,  1731. 


RESPUBLICA  v.  JOSHUA  BUFFINGTON. 

THE  Attorney  General  filed  a  suggestion,  stating,  that  Joshua 
Buffington,  of  the  county  of  Chester,  yeoman,  being  a  subject, 
or  inhabitant  of  the  state,  was  by  proclamation  of  the  Supreme 
Executive  Council,  dated  the  Qd  of  October  1780,  required  in  pur- 
suance of  the  attainder  law,  to  surrender  himself  to  a  Justice  of 
the  Supreme  Court,  &c.  on  or  before  the  13th  of  November  1780, 
to  abide  his  legal  trial  for  the  treasons  in  the  proclamation  men- 
tioned, &-.  That  the  said  Joshua  Buffington  did  not  surrender 
himself,  &c.  whereby  he  is  attainted,  &c.  and  he  prays  an  award 
of  execution. 

*  See  3  IXalL  Rep.  54. 
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Joshua  Buffington,  the  prisoner,  pleaded,  ore  tenus,  that  he  is     1781. 
not  the  Joshua  Buffing* 'a 77,  in  the  proclamation  named,  and  was    *— -v— ' 
not  required  to  surrender  himself,  &c. — On  which  the  Attorney 
General  replied,  that  the  prisoner  at  the  bar  is  the  same  Joshua 
Buffington  in  the  said  proclamation  named  ;  and  thereupon  issue 
was  joined. 

The  proclamation  being  produced  on  the  trial,  it  appeared, 
that  Joshua  Buffington,  now,  or  late  of  the  township  of  East  Brad- 
ford^ yeoman,  was  therein  required  to  surrender  biniscil,  Stc.  ac- 
cording to  the  terms  of  the  suggestion. 

The  evidence  was  this: — That  on  the  16^/z  of  May  1  780,  a  war- 
rant issued  to  apprehend  Joshua  Bvffngton ;  that  about  three  or 
four  weeks  before  the  date  of  the  warrant,  the  prisoner  had  re- 
moved from  Chester  county  into  the  Delaware  state  ;  that  he  was 
born  in  Chester  county,  and  had  resided  there  from  the  year  1776, 
to  the  time  of  his  said  removal ;  and  that  he  was  the  only  person 
of  that  name  in  the  county..  On  the  other  hand,  however,  all 
the  witnesses  agreed,  that  Joshua  Buffington  had  never  lived  in 
East  Bradford,  but  always  in  West  Bradford  towuahiL,  which  were 
distinct  townships  to  every  intent  and  purpose. 

Lewis  and  Ingersol,  for  the  Defendant,  contended  that  this  va- 
riance between  the  proclamation,  and  the  proof,  was  fatal  to  the 
proceedings;  and  cited  2  Hatv,  186.  $.  119.  120.  121.  id.  189. 
s,  121. 

The  Attorney  General  insisted,  however,  that  the  only  questions 
to  be  determined,  were,  first*  whether  the  prisoner  is  the  Jo- 
shua Buffington  whom  the  Executive  Council  intended  to  call  up- 
on to  surrender,  &c. ;  and,  secondly,  whether  he  is  so  described, 
that  the  description  cannot  apply  to  any  other  person  ;  and  he 
cited,  Fost.  79.  87.  3  Bac.  617.  107.  103. 

But,  by  the  Court  : — Although  it  may  be  allowed,  that  the 
Legislature  is  not  bound  to  the  same  strictness,  that  is  required 
in  the  descriptions  of  all  indictments  ;  yet,  we  are  inclined  to 
think,  that  the  Executive  Council  is  so  bound.  Even  in  the  case 
of  a  pardon,  if  the  person  intended  to  be  benefited  were  named 
of  a  wrong  township,  the  effect  of  the  pardon  would  be  extremely 
doubtful. 

On  the  present  occasion,  though  Joshua  Buffington  of  East 
Bradford  was  called  upon  to  surrender  himself ;  yet,  Joshua  Buf. 
fington  of  West  Bradford  certainly  was  not;  and  there  is  ground 
for  a  presumption,  that  the  prisoner  did  not  think  he  was  the  im- 
mediate object  of  the  proclamation. 

The  Court  are,  therefore,  of  opinion  that  the  identity  is  not 
sufficiently  established. 

The  Jury  found  a  verdict,  upon  the  issue,  in  favour  of  the  De- 
fendant; and  he  was  thereupon  discharged. 

In  September.  1782,  however,  he  was  tried  for  the  offences  al- 
leged against  him,  and  acquitted.     But  the  Court  ordered  him 
to  give  security  to  be  of  good  behaviour,  and  keep  the  peace," 
during  the  war  with  Great  Britain, 
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1781. 

*— v— '  M'VEAUGH  v.  GOODS. 

CERTAIN  goods  of  British  manufacture  being  imported  into 
the  county  of  Philadelphia,  contrary  to  the  act  of  Assembly, 
passed  the  10th  of  September  177S,  they  were  attached,  and  this 
information  filed  against  them.  The  owners  of  the  goods  exhi- 
bited a  claim,  and  the  merits  of  the  case  were  brought  to  trial, 
at  an  adjourned  Court,  on  the  10th  of  January  1782,  when  the 
following  points  of  evidence  were  ruled. 

In  support  of  the  information  one  Scull  was  called  as  a  witness, 
who,  being  examined  on  the  voire  dire,  said  that  he  assisted  in 
making  a  seizure  of  the  goods  ;  and,  in  case  they  were  condemn- 
ed, but  not  otherwise,  he  expected  some  compensation  from 
Ml~Vea\igli>$>  generosity,  although  he  had  received  no  certain  pro- 
mise of  that  kind. 

Lewis,  for  the  claimants,  contended  against  the  admission  of 
ScidPs  testimony  ;  and  urged  that  if  a  man,  Mho  is  not,  in  fact, 
interested,  apprehends  himself  to  be  so,  he  will  naturally  be  bi- 
assed in  favour  of  that  side,  on  which  he  presumes  his  interest  to 
ly ;  which  is  a  sufficient  cause  to  disqualify  him  as  a  witness. 
See  Stra.  129. 

Sergeant,  for  the  informant,  likened  this  to  the  case  of  an  heir, 
who  expects  to  be  benefited  by  his  father's  estate,  yet  as  that 
really  depends  on  the  will  and  pleasure  of  the  father,  it  is  no 
ground  to  prevent  his  being  a  witness.  Scull  has  no  certainty  of 
reward  ;  he  has  not  even  a  promise  ;  and,  whatever  may  be  his 
expectations,  the  matter  still  depends  entirely  on  the  will  and 
pleasure  of  the  informant. 

But,  by  the  Court: — It  nearly  concerns  the  administration 
of  justice,  that  witnesses  should  be  free  from  every  kind  of  bias. 
It  is  true,  that  Scull  has  no  positive  promise  of  a  reward ;  but, 
we  think,  the  expectation  which  he  acknowledges,  in  case  the 
goods  shall  be  condemned,  must  create  such  an  influence  in  his 
mind,  as  renders  it  improper  for  him  to  give  testimony  on  this 
occasion. 

Lexvis  offered  in  evidence  a  pass  from  a  Justice  of  Nexv  Jersey, 
permitting  the  goods  in  question  to  be  conveyed  through  that 
state. 

Sergeant  objected,  that  the  pass  of  a  Justice  of  Nexv  Jersey, 
could  not  be  given  in  evidence  to  defeat  an  act  of  the  Legislature 
of  Pennsylvania. 

To  this  Lewis  replied,  that  it  was  offered  merely  to  obviate 
any  imputation  of  fraud  in  concealing  it. 

But,  by  the  Court  it  was  declared,  that  the  pass  was  not  ad« 
missible  as  evidence.* 

*  2  Vol  50.  339. 
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RAPP  v.  LE  BLANC  et  al. 

ON  an  information  for  goods  seized  as  British  goods,  and  im- 
ported into  the  state  of  Pennsylvania,  the  following  points 
were  resolved  : 

1st.   That  the  informer  cannot  be  a  witness. 

2d.  That,  although  the  informer  releases  his  right  to  a  moiety 
of  the  goods,  he  cannot  be  a  witness;  because  he  is  interested 
in  the  event ;  he  being  liable  to  pay  the  costs  of  the  claimants, 
in  case  a  verdict  is  found  for  them. 

3d.  That  by  the  act  of  Assembly,  the  Judge  who  tries  the 
cause  not  being  authorized  to  certify,  so  as  to  exempt  the  inform- 
er from  the  payment  of  costs  to  the  claimants,  he  cannot  certify, 

4th.  That  where  the  informer  called  a  witness,  who  was  con- 
tradicted by  another  Avitness  of  his  own,  he  cannot  call  his  first 
witness  to  disprove  what  the  second  has  said. 

Lewis  for  the  Claimants — Blair  for  the  Informer. 


April  Term,   1782. 


M'DILL's  Lessee  v.  M'DILL.* 

A  DEED  executed  by  two  persons,  with  one  wax,  and  another 
ink  seal,  attested  by  one  witness  only,  and  merely  proved 
by  him  before  a  Justice,  without  being  recorded,  was  offered  in 
evidence. 

It  was  objected,  that  by  the  act  of  Assembly,  1  St.  Laws,  78. 
a  deed  must  be  executed  before,  and  be  proved  by,  two  witness- 
es ;  and  that  even  that  kind  of  proof  was  not  to  be  received,  un- 
less the  party  was  dead,  or  otherwise  unable  to  appear  and  ac- 

*  This  cause  was  tried  at  Lancaster,  N.  P.  on  the  18th  May  1~S1,  beforsM'KsAir, 

C  I.  Atlee  and  Evaus,  Justices. 
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1782.     knowledge  the  execution  ;   which  was  not  the  case  of  the  lessor 
*— n — ■    of  the    Plaintiff  when  the  deed  was  actually  proved  before  the 
Justice. 

To  this  it  was  answered,  that  the  act  of  Assembly  only  related 
to  the  proof  which  entitled  a  deed  to  br  recorded,  &c.  that  many 
deeds  might  be  given  in  evidence,  which  were  not  so  entitled  ;  as 
in  the  case  of  a  long  possession  under  an  old  deed.  Another 
act  declares  that  one,  or  more  subscribing  witnesses  is  sufficient, 
1  St.  L.  520.  and  it  is.  established,  that  the  attestation  of  witnesses 
is  not  of  the  essence  of  the  deed.  Before  the  stat.  ofjraiuis,  the 
necessity  of  subscribing  witnesses  to  any  instrument,  did  not  ex- 
ist in  England;  and  there  is  no  instance  in  which  the  Legislature 
of  Pennsylvania  has  expressly  called  for  the  attestation  of  two  wit- 
nesses, but  in  that  of  the  assignment  of  a  bond. 

By  t*te  Court: — The  signing  of  a  deed  is  now  the  material 
part  of  the  execution  ;  the  seal  has  become  a  mere  form,  and  a 
written,  or  ink  seal,  as  it  is  called,  is  good.  Any  deed  under  seal, 
when  proved,  is  proper  to  be  given  in  evidence.  6  Mod.  45.  And, 
we  are  of  opinion,  that  a  deed,  the  execution  of  which  is  sworn 
to  by  one  witness  before  a  magistrate,  who  certifies  the  same,  is 
within  the  rule.  Besides,  the  last  act  of  Assembly  certainly  al- 
lows the  proof  of  one  witness  to  be  sufficient.* 

MORRIS's  Lessee  v.  VANDEREN. 

SEVERAL  points  of  evidence  were  determined  in  this  cause  ; 
which  was  an  Ejectment,  brought  for  the  recovery  of  a  lot  on 
the  west  side  of  Second  street,   in  Philadelphia. 

1st.  The  Plaintiff,  in  order  to  shew  that  the  persons  under 
whom  he  claimed  were  original  purchasers  from  William  Pennl 
the  proprietary,  offered  in  evidence  a  paper  from  the  proprieta- 
ry's, (or  rather  Surveyor  GeneraVs)  office,  containing  the  list  of 
names  of  such  persons  as  were  original  purchasers ;  and  therein 
were  the  names  of  those  from  whom  the  Plaintiff  derived  his  title. 
It  was  objected  to,  because  the  deeds  themselves  ought  to  be 
produced,  as  it  did  not  appear  that  they  had  been  destroyed. 
But  it  was  answered,  that  the  lot  in  question  is  appurtenant  to  a 
large  tract  of  land,  and  that  the  deeds  are  in  the  possession  of 
the  owners  of  that  large  tract;  for,  on  the  settlement  of  the  pro- 
vince of  Pennsylvania,  every  one  who  bought  5000  acres  of  land 
in  the  country,  was  entitled  to  certain  lots  within  the  city,  which 
became  afterwards  separated. 

And,  by  the  Court: — The  objection  is  over-ruled,  and  the 
paper  allowed  to  be  given  in  evidence."]* 

*  See  post.  Hamilton's  Lessee  v.  Galloway.  S.  P. 
t  See  ant.  20.  Burst  v.  Hippo. 
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2d.  The  Plaintiff  produced  the  Proprietary  *s  zvarrants  to  make  1782. 
a  survey  of  the  lands  in  question,  for  a  person  under  whom  he  ^— -r»- * 
now  claimed,  without  shewing  any  actual  survey,  but  only  a  paper 
in  the  nature  of  a  certificate  from  a  former  .surveyor  general,  stat- 
ing that  such  survey  had  been  made.  It  was  opposed,  because  the 
present  surveyor  general  (lukens)  swore  that  there  was  no  such 
survey  in  the  office  ;  that  surveys  of  oihe r  lots  were  wanting,  and 
that  ihis  paper  was  copied  from  a  book  in  the  office. 

The  Court  ruled,  that  the  paper  should  not  be  given  in  evi- 
dence, being  only  die  copv  of  a  copv  ;  but  that  the  book  from 
which  it  was  taken  might  be  read  to  the  Jurv  :  And  it  was  said 
by  M'Kean,  C.  jf.  that  the  Court  has  a  discretionary  power  to  ad- 
mit circumstantial  evidence  of  the  existence  of  a  record.  Aleyn.  18. 
3d.  The  Plaintiff  offered  to  prove  that  certain  deeds,  necessa- 
ry to  make  out  his  title,  were  in  the  hands  of,  and  detained  by, 
the  heirs  of  Israel  Pemberton,  under  whom  the  Plaintiff  in- 
sisted that  the  Defendant  was  only  a  lessee  ;  and  also  to  give  in 
evidence  sundry  letters  written  by  the  said  Pemberton.  It  was 
objected,  that  the  Defendant  is  not  to  be  affected  by  the  conduct 
of  a  third  person.  To  which  the  Plaintiff's  Council  answered, 
that  they  undertook  to  prove,  that  the  Defendant  is  no  more  than 
a  lessee  from  the  heirs  of  Pemberton;  and  the  possession  of  the 
lessee,  is  the  possession  of  the  person  entitled  to  the  reversion. 
But  for  the  Defendant  it  was  still  urged  that  his  title  is  not  to  be 
made  out  by  the  Plaintiff;  that  he  rests  upon  his  possession  ;  and 
that  till  the  Plaintiff  can  make  out  a  good  title  of  his  own,  the 
Defendant's  possession  is  good  against  him  ;  for  the  Plaintiff  must 
recover  upon  the  strength  of  his  own,  and  not  upon  the  weakness 
df  the  Defendant's  title. 

But  by  M'Kean,  C.  J.  The  Plaintiff  does  not  mean  to  shew 
the  Defendant's  title,  but  only  his  possession,  which  is  admitted 
by  the  record  :  if  Israel  Pemberton  was  Defendant,  it  would  be 
good  evidence  against  him,  and,  if  the  Plaintiff  proves  that  die 
Defendant  is  in  under  Israel  Pemberton,  or  his  heirs,  he  may  give 
the  detention  of  the  deeds  in  evidence,  and  also  the  letters,  un- 
less the  Defendant  shews  another  title,  1  Id.  Raym.  311.  A 
bill  of  exceptions  to  this  opinion  was  tendered  and  allowed  ;  but, 
I  believe,  it  has  never  been  prosecuted. 

4th.  The  Plaintiff  proceeded  to  call  a  witness  to  prove  that  the 
Defendant  was  onlv  lessee  ;  and  it  was  sworn,  that  since  the 
commencement  of  the  suit  (to  wit,  two  dais  before  the  trial)  the 
Defendant  told  the  witness,  that  he  held  under  the  heirs  oi  Pent- 
berton.  This  testimony  was  objected  to,  because  it  is  a  general 
principle,  not  to  receive  evidence  of  anything  that  happens after 
the  suit.  But  it  was  answered,  that  this  is  only  proof  ol  an  ac- 
knowledgment of  a  fact  previous  to  the  suit. 

And  by  M'Kean,  C.  f.  I  recoil  ct  one  case  in  the  books 
upon  this  point;  and  that  is,  that  an  acknowledgment  oi  a  debt 
after  suit,  takes  it  out  of  the  statute  of  limitations.  Let  the  wit- 
ness proceed. 

Vol.  I,  I 
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1782.  5th.  The  Plaintiff  produced  the  probate  of  a  will,  under  the 

i»~y~p-'  seal  of  the  Prerogative  Court  of  Canterbury  in  England,  to  prove 
title  to  the  lots  in  question  in  those  under  whom  he  claimed  ;  which 
probate  xvas  not  recorded  in  the  office  here.  It  was  objected,  that 
the  probate  of  a  will  is  no  evidence  as  to  lands ;  but  it  was  an-* 
swered,  that  by  an  act  of  Assembly  passed  in  1705,  it  is  made 
evidence  here  ;  and  the  Court  allowed  the  probate  to  be  read  ; 
though  excepted  to,  and  admitted  in  the  bill  of  exceptions. 

6th.  The  Plaintiff  produced  a  deed  executed  in  England,  and 
recorded  here  ;   which  was  read  in  evidence. 

7th.  In  order  to  prove  some  facts  relative  to  the  title  of  Israel 
Pemberton,  the  Plaintiff  called  one  Wilson,  who  objected  to  be- 
ing examined,  alleging  that  what  he  knew  of  the  matter,  came 
to  him  in  confidence.  It  appeared  that  Israel  Pemberton  was  a 
merchant ;  that  he  took  Wilson  into  his  house  when  he  was  de- 
clining in  business  ;  that  he  did  very  little  in  trade  afterwards  ; 
that  Wilson  used  to  copy  deeds  for  Pemberton,  and  after  some  time 
(having  gained  experience)  to  draw  such  deeds  and  writings  as 
were  necessary  touching  his  estates  ;  that  Wilson  lived  in  the 
house  with  Pemberton,  but  that  he  had  leave  to  draw,  and  did  draw 
deeds  for  other  people.  Under  these  circumstances,  his  exam- 
ination was  objected  to,  because,  it  was  said,  that  he  was  as  much 
Pemberton's  council,  as  any  man  could  be.  And  Skin.  404.  3 
Black.  370.  Bull.  Nisi  Prius  284 — Glib.  I.  E.  138,  139.  were  cited. 
It  was  answered,  that  Wilson  was  neither  attorney,  solicitor,  or 
scrivener,  but  only  in  the  capacity  of  a  clerk  to  Pemberton  ;  that 
the  reason  why  the  law  will  not  allow  a  council,  or  attorney,  to 
reveal  his  client's  secrets,  is,  because  a  man  is  obliged  to  have 
recourse  to  professional  characters  in  matters  of  law ;  and,  there- 
fore, the  law  protects  the  client  against  the  danger,  and  the  council 
or  attorney  against  the  indelicacy.,  of  a  disclosure.  Wilson1?,  evi- 
dence, however,  was  dispensed  with,  on  the  Plaintiff's  part;  not 
from  an  apprehension,  that  the  point  could  not  be  supported  ;  but, 
as  it  was  said  by  the  Council,  under  an  impression  of  its  great  im- 
portance, and  a  wish  to  avoid  drawing  the  Court  into  a  hasty  de- 
cision ;  particularly  as  it  was  found  the  evidence  could  be  waved 
without  prejudice  to  the  cause. 

Sth.  In  order  to  prove  possession  in  one  under  whom  the  De- 
fendant claimed,  the  Defendant  offered  to  read  a  letter  from 
Thomas  Story  dated  in  1735,  although  Story  himself  was  no  way 
concerned  in  the  title,  to  prove  that  he  hadthe  possession  for  Pad- 
cliff" Meeting  in  London.  But  this  was  objected  to,  and  disallow- 
ed by  the  Court,  it  being  ^particular  fact,  which  ought  to  be  prov- 
ed by  witnesses  on  oath,  records,  &c.  The  Defendant's  Council 
cited  Gmichund  v.  Barker.   1  Aik.  21.  La.  Paym.   311.  Bull.  Nisi 

Prius  229.  290. — 3  Backst.  368—r2Wils.273—3  Burr VZ55.GM. 

L.  E.  10:,  and  excepted  to  the  opinion  of  the  Court,  which  was 
allowed  in  the  bill  of  exceptions. 

9th.  A  deed  executed  in  England,  and  acknowledged  here, 
though  not  recorded,  was  read  in  evidence. 
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It  was  said  in  the  course  of  this  cause,  that  no  act  of  parliament  \  f82. 
made  in  England,  previous  to  the  settlement  of  the  province  of  v — ^-^j 
Pennsylvania,  shall  extend  to  the  province,  unless  directed  to  be  so 
extended  either  by  acts  of  Assembly,  adjudications  of  Courts,  or 
established  usage  ;  and,  therefore,  the  statute  32  H.  8.  c.  9. 
against  embracery,  does  not  extend  here  ;  but  the  statute  of  limi- 
tations 32  H.  8.  c.  2.  does.  An  act  of  Assembly,  1  St.  Lazvs,  88. 
proves  this  doctrine. 

M'Kean,  C.  J.  in  his  charge  to  the  Jury,  laid  down  the  fol- 
lowing positions  : 

The  recital  of  one  deed  in  another  deed,  is  no  evidence  but 
against  the  party  claiming  under  it.      Vaugh.  74.    Glib.  L.  E.  99. 

The  statute  of  32  //.  8.  c.  9.  against  embracery,  does  not  make 
void  the  contract;  notwithstanding  the  cases  in  1  Hawk.  249. 
Carth.  251.  2  Blac.  290;  for  those  cases  extend  only  to  contracts 
where  no  penalties  are  inflicted. 

The  statute  of  32  H.  8.  c.  9.  is  not  in  force  in  Pennsylvania" ; 
nor  is  the  21  Jac.  1.  c.  16;  but  the  statute  of  limitations  of  32 
H.  8.  c.  2.  is  in  force  here.*  This  state  has  had  her  government 
above  a  hundred  years;  and  the  statute  of  embracery  has  never 
been  extended  either  by  law,  or  practice,  during  that  period.  It 
is  the  opinion  of  the  Court,  however,  that  the  common  law  of 
England  has  always  been  in  force  in  Pennsylvania ;  that  all  statutes 
made  in  Great  Britain,  btfore  the  settlement  of  Pennsylvania,  have 
no  force  here,  unless  they  are  convenient  and  adapted  to  the  cir- 
cumstances of  the  country;  and  that  all  statutes  made  since  the 
settlement  of  Pennsylvania,  have  no  force  here,  unless  the  colonies 
are  particularly  named.  The  spirit  of  the  act  of  Assembly  passed 
in  1718  supports  the  opinion  of  the  Court. 

The  statute  of  limitations,  32  H>  8.  c.  2.  has  always  been  re- 
ceived in  Pennsylvania.  Fifty  years  possession  has  not  been  the 
rule  ;  but  it  is  agreeable  to  the  practice  that  sixty  years  possession 
should  be  a  bar. 

An  ejectment  is  almost  the  only  action  for  trying  the  title  to 
lands  in  this  state. 

The  recitals  of,  or  in,  deeds,  with  respect  to  a  pedigree,  are 
evidence. 

A  bare  perception  of  profits  will  not  oust  a  tenant  in  common; 
and  for  the  statute  of  limitations  to  operate  as  a  bar,  the  posses- 
sion must  be  adverse. 

An  interlineation,  if  made  after  the  execution  of  a  deed,  will 
avoid  it,  though  in  an  immaterial  point ;  nor  is  it  to  be  presum- 
ed to  have  been  made  before  ;  the  presumption  is  the  contrary, 
unless  otherwise  proved. 

Verdict  for  the  Plaintiff,  as  to  one  third  of  the  lot  in  question, 
and  for  the  Defendant,  as  to  the  other  two  thirds. 

*  See  ant.  p.  15*     Bxbm  et  al.  V.  Engle. 
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1782. 

RESPUBLICA  *  SHRYBER  et  al 


FORCIBLE  ENTRY. — In  this  case  it  was  resolved,  on  so- 
lemn argument,  that  title  could  not  be  given  in  evidence  by 
the  Defendant  to  prevent  restitution.  8  H.  6.  ch.  9.  1  Burns' 
Just.  411.  sec.  3. 

And  M'Kean,  C.  J.  ruled  that  the  wife  of  the  prosecutor  night 
be  examined  as  a  witness  to  prove  the  force,  but  only  the  force; 
for,  otherwise,  the  statutes  might  be  eluded  in  some  cases. 


THE  SAME  CAUSE. 

LEWIS  moved  in  arrest  of  judgment,  on  two  grounds:  1st. 
For  that  the  indictment  stated,  "that  the  prosecutor  was 
seized  in  his  demesne  as  of  fee,"  without  saving  when  he  was 
seized  ;  so  that  it  might  be  he  was  seized  at  the  time  of  the  in- 
dictment found,  and  not  at  the  time  of  the  forcible  entry. — 2d. 
For  that  the  indictment  stated  "  that  he  was  seized  in  his  demesne 
as  of  fee,"  and  "his  peaceable  possession  thereof  as  aforesaid 
continued  until,  &c."  which  is  repugnant  and  inconsistent,  inas- 
much as  he  could  not  be  both  seized and  possessed at  the  same  time. 

But  the  Court  overruled  both  objections:  And  M'Kean, 
C  J.  said,  that  the  words,  "  his  peaceable  possession  thereof  as 
aforesaid,"  were  surplusage  and  ought  to  be  rejected.* 


SHRIDER's  lessee?;.  NARGAN. 

IN  this  cause,  M'Kean,  C.  J.  said,  that  he  had  ruled  it  in  a 
case  at  Lancaster,  that  the  lessor  of  the  Plaintiff  shall  not  be 
obliged  to  shew  his  title  further  back,  than  from  the  person  who 
last  died  seized,  first  shewing  the  estate  to  be  out  of  the  propri- 
etaries, or  the  commonwealth. 

It  was  objected  by  Lewis  and  Clymer,  that  a  sheriff's  deed  of  sale 
of  lands,  under  a  writ  of  venditioni  exponas,  not  being  recorded  in 
the  Roils  Office,  according  to  the  act  of  Assembly  of  1774,  could 
notbe  read  in  evidence. — Sed  non  allocatur:  Because  it  was  acknow- 

*  See  1  Inst.  303.  n. 
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ledged  in  Court,  and  the  registering  of  it  in  the  prothonotary's     1782. 
office  (as  is  always  done)  is  a  sufficient  recording  within  the  act.    ^-^y— — ' 

Sergeant  and  Ligersol  opposed  the  reading  a  deed  in  evidence, 
upon  this  ground  :  that  by  the*  act  of  Assembly  last  mentioned, 
all  deeds  not  recorded,  in  the  Rolls  Office,  according  to  the  parti- 
cular directions  of  that  act,  are  declared  void  as  against  subsequent 
purchasers;  and,  therefore,  though  this  deed  was  dated  before  the 
sheriffs  deed, under  which  the  Defendant  claimed,  yetas  it  was  not 
recorded  till  afterwards,  they  insisted  it  was  void,  and  could  be  no 
evidence  at  all. — Sed  non  allocatur :  And  M'Kean,  C.  J.  said,  we 
cannot  hinder  the  reading  of  a  deed  under  seal,  but  what  use 
will  be  made  of  it  is  another  thing:  and  he  cited  the  case  cf  Ford 
v.  Lord  Grey,   6  Mod.  44.  f 


WILCOX  et  al.  v.  HENRY. 

THE  case  was  this  : — In  the  close  of  the  year  1777,  owe  Stephen 
Backhouse  arrived  at  Philadelphia  from  Liverpool,  the  troops 
of  the  king  of  Great-Britain  being  at  that  time  in  possession  of  the 
city.  Backhouse  brought  with  him  a  large  and  valuable  cargo  of 
salt,  which  he  stored  in  the  warehouse  of  one  Pritchard,  and  after 
a  short  stay  in  Philadelphia,  he  went  to  Nexv-York,  (then  likewise 
in  the  possession  of  the  British  troops)  consigning  the  salt  to 
Messrs.  Jones,  Backhouse,  and  Foulk,  of  Philadelphia,  with  di- 
rections that  they  should  sell  it  for  him,  at  the  best  price  they 
could  get,  but  not  under  a  dollar  per  bushel.  Backhouse,  one  of 
the  consignees,  was  no  relation  whatever  of  Backhouse  the  owner. 
— The  consignees,  accordingly,  sold  part  of  the  salt  to  different 
persons,  and  on  the  17th  of  June  1778,  they  sold  the  remainder 
to  Wilcox,  the  Plaintiff.  On  the  18th  of  June  1778,  (the  day  suc- 
ceeding the  sale)  the  British  troops  evacuated  Philadelphia.  In 
January  1779,  it  was  seized  for  the  commonwealth  as  the  pro- 
perty of  the  enemy.  And  the  question  was,  whether  the  salt 
was  the  property  of  Wilcox,  the  Plaintiff;  or  became  forfeited 
to  the  state  of  Pennsylvania,  as  being  the  property  of  a  British 
subject? 

It  is  to  be  observed,  that  no  money  was  paid  by  Wilcox  to  the 
consignees  at  the  time  of  the  sale,  though  the  key  of  the  store  was- 
delivered  to  him.  The  price  of  the  salt  was  to  be  a  dollar />£•/-  bushel ; 
and  the  agreement,  at  the  sale,  was,  that  if  the  salt  should  be  in 
the  city  when  the  America?!  army  entered  it,  then  the  money 
should  be  paid  for  it  within  (I  think)  two  or  three  months  ;  but 
that  if  the  salt  should  be  destroyed  or  taken  by  the  British  troops, 
in  that  event,  the  contract  should  be  null  and  void.  1  hese  con- 
ditions were  annexed  to  the  agreement  from  a  general  apprehen- 

*  See  1  St.  L.  78.  520. 

t  See  ant.  p.  63.     M'Dill's  Lessee  ».  M'Dill. 
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17S2.  sion,  that  the  British,  on  evacuating  the  citv,  would  either  de- 
*— v— '  stray  sut  h  stores  as  they  did  not  want,  or  take  with  them  those 
articles  which  they  might  stand  in  need  of. 

These  facts,  likewise,  appeared  in  evidence  on  the  trial ;  that 
the  consignees  had  been  applied  to  by  one  of  the  Plaintiffs  five  or 
six  davs  before  the  evacuation,  to  purchase  the  salt;  that  for 
three  or  four  weeks  before  the  evacuation,  the  citizens  of  Phila- 
delphia supposed  it  was  intended  ;  that  the  whole  of  the  British 
army  did  not  finally  h  ave  the  citv  till  the  morning  of  the  18th, 
though  their  shipping,  for  a  fortnight  before,  had  been  from  time 
to  time,  dropping  down  the  river;  that  the  price  of  salt  at  that 
time  was  only  three  shillings  per  bushel;  and  that  the  Plaintiffs 
have  since,  to  wit,  in  August  1778,  paid  the  full  value  of  the  salt, 
at  the  rate  of  a  dollar  per  bushel,  to  Jones  and  Co. 

On  behalf  of  the  state  of  Pennsylvania  three  points  were  made  : 
1st.  That  the  contract  between  Wilcox  and  Jones  and  Co.  was  not 
a  complete  one,  inasmuch  as  no  money  was  paid,  nor  any  pos- 
session delivered  of  the  salt.  If  therefore,  it  was  not  a  complete 
contract,  the  salt  was  the  property  of  a  British  subject,  and  con- 
sequently, forfeited  to  the  state  by  the  rules  of  war,  and  the  law 
of  nations. — 2d.  That  admitting  the  contract  to  be  complete,  yet 
it  was  made  to  defraud  the  state  of  the  forfeiture,  and  in  contem- 
plation of  the  intended  evacuation. — 3d.  That  if  it  was  incom- 
plete, though  to  be  made  complete  by  a  subsequent  event  (to  wit, 
the  entry  of  the  American  army  into  the  city,  and  the  salt  still  re- 
maining) vet  the  right  of  the  state  to  the  salt  attached,  if  not 
sooner,  at  least,  as  soon  (to  wit,  when  the  American  army  entered) 
as  the  right  of  the  Plaintiffs  ;  and  that,  therefore,  by  the  rules 
of  law,  the  right  of  the  state  must  be  preferred  to  the  private 
claim. 

1st  Point.  To  the  first  point  it  was  argued  ; — that  all  contracts 
should  be  mutual;  that  each  of  the  contracting  parties  should 
have  an  equal  remedy  against  the  other  for  the  performance  of 
the  contract,  or  for  damages  on  the  non-performance  of  it ;  that, 
in  this  case,  Backhouse  being  an  alien  enemy,  was  entitled  to  no 
action  against  the  Plaintiffs,  but  depended  entirely  on  their  libe- 
rality and  honour  for  payment  of  the  money,  in  case  the  salt  should 
not  be  destroyed  or  taken  away  by  the  British  troops. 

1st  Re;,p.  pro.  S^ter.  At  the  end  of  the  war  Backhouse  will 
be  entitled  to  his  action  against  the  Plaintiffs  for  recovery  of  the 
money  due  on  the  contract;  because,  though  all  rights  and  credits 
belonging  to  the  subjects  of  any  power  at  war  with  another,  are 
during  the  war  suspended,  as  against  the  subjects  of  that  power, 
with  whom  their  sovereign  is  at  war,  still  on  the  restoration  of 
peace,  those  rights  and  credits  are  revived,  and  the  subjects  of 
each  nation,  are  in  the  same  situation  with  respect  to  debts  due 
to  and  from  each  other,  as  they  were  before  the  war. 

2d  Point.  This  was  argued  on  both  sides,  from  the  various  cir- 
cumstances which  appeared  in  the  cause  ;  the  Council  for  the  state 
contending,  that  the  nature  of  the  transaction  was  evidently  t» 
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trick  the  state  out  of  the  forfeiture,  and  the  advocates  for  the      1782. 
Plaintiffs  insisting  that  it  was  a  bonajide  sale.  *— v— ' 

3d  Point.  Many  cases  were  cited,  on  behalf  of  the  state,  to 
shew  the  right  of  the  state  ought  to  be  preferred  to  that  of  an 
individual,  when  they  both  accrue  at  one  and  the  same  time. 

3.  Reap.  pro.  Suiter.  The  contract  was  complete,  though  liable 
to  be"defeated  by  a  subsequent  event ;  and  the  delivery  of  the  salt 
was  also  complete  by  the  delivery  of  the  key  of  the  store  in  which 
it  was  deposited.  The  price  to  be  paid  was,  indeed,  the  object 
to  be  effected  by  the  subsequent  event,  and  not  the  salt  itself.  The 
distinction  between  a  condition  precedent,  and  a  condition  subse- 
quent was  taken,  to  shew  that  the  property  being  once  vested  in 
the  bargainee,  could  not  be  taken  out  of  him,  by  any  condition  to 
be  performed  afterwards,  which  was  impossible,  repugnant,  or  il- 
legal; and  it  was  urged,  that  although  the  right  of  the  state  would 
have  attached  first,  if  the  Plaintiffs  had  not  obtained  a  prior  pos- 
session by  the  actual  delivery  of  the  salt;  yet,  that  having  a  pos- 
session before  the  American  army  entered,  and  even  before  the 
evacuation  of  the  British,  no  such  right  could  possibly  attach. 

The  Chief  Justice  delivered  a  charge  to  the  Jury  of  the  fol- 
lowing purport. 

,  M'Kean,  C.  J.  As  the  Council  or  both  sides  have  quoted  many 
cases,  but  have  not  appealed  to  the  Court  for  their  opinion  on  the 
different  points  of  law,  the  Jury  must  take  the  whole  together,  and 
form  their  own  judgment  upon  the  subject. 

When  the  British  army  evacuated  Philadelphia,  there  was  a  de- 
bate in  Congress,  whether  all  the  property  found  in  the  citv,  and 
belonging  to  the  king  of  Great  Britain,  or  any  of  his  subjects, 
should  appertain  to  the  United  States,  or  to  the  state  of  Pennsyl- 
vania only.  It  was  at  length  agreed,  however,  that  all  public  pro- 
perty, such  as  cannon,  artillery,  &c.  should  belong  to  the  United 
States,  and  the  private  property  of  individuals  should  belong  to 
the  state  of  Pennsylvania. 

An  alien  enemy  has  no  right  of  action  whatever  during  the  war; 
butby  the  law  of  nations,  confirmed  by  universal  usage,  at  the  end 
of  the  war,  all  the  rights  and  credits,  which  the  subjects  uf  either 
power  had  against  the  other,  are  revived  ;  for,  during  the  war, 
they  are  not  extinguished,  but  merely  suspended.  If,  also,  a  con- 
quered country  is  ceded,  the  old  possessors  are  entitled  to  their  es- 
tates ;  and  when  any  country  is  conquered,  the  possessors  are  not 
deprived  of  their  estates,  but  only  change  their  masters.  Th:s  is 
clearly  the  case  between  two  independent  powers,  but  how  will 
the  case  be  between  this  country  and  Great  Britain  at  the  close  of 
the  war?  Whv,  had  we  been  conquered,  our  lives  and  all  our  pro- 
perty would  have  been  the  forfeit ;  but  even  as  the  business  now 
stands,  the  subjects  of  Great  Britain  may,  perhaps,  claim  a  revi- 
val of  the  debts  due  to  them  from  the  citizens  of  America,  whilst 
we,  by  their  acts  of  parliament,  are  debarred  of  the  like  privilege. 
It  is  hard  that  the  people  of  America  should,  during  the  war, 
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1782.  receive  continental  money  for  specie,  and,  at  the  end  of  it,  be  de- 
l--v— '  prived  of  the  debts  clue  to  them  from  abroad,  whilst  they  are 
obliged  to  pay  the  debts  due  from  them  to  British  subjects.  Un- 
less some  care  is  taken,  this  may  be  the  case.  I  would  hope,  there- 
fore, that  the  assemblies  of  the  different  states  will  think  seri- 
ously of  it,  and,  with  a  vi^w  it  may  be  attended  to,  1  have  given 
this  hint  upon  the  present  public  occasion. 

With  respect  to  the  case  before  the  Court,  the  Chief  Justice. 
seemed  strongly  with  the  Plaintiifs,  and  the  Jury  found  a  verdict 
for  them  accordingly. 

Lewis  and  Wilson  for  the  Plaintiffs — Bradford  and  Ingersol  for 
the  Defendant. 


April  Term,  1783. 


KENNEDY  v.  FURY. 


A  CONVEYANCE  was  made  to  A.  in  trust  for  B.  and  B. 
brought  an  ejectment  on  his  own  demise.  Blair  contended 
that  the  demise  ought  to  have  been  laid  in  the  name  of  A.  inas- 
much as  the  legal  estate  was  in  him. 

But  by  Atlee,  Justice,  (M'Kean,  C.  J.  being  absent)  the  de- 
mise by  B.  is  well  enough.  We  have  no  Court  of  Equity  here  ; 
and,  therefore,  unless  the  cestui  que  trust  could  bring  an  ejectment 
in  his  own  name,  he  would  be  without  remedy,  in  the  case  of 
an  obstinate  trustee* 


Oper  anti  (ftrntimt,  &* 

AT  PHILADELPHIA: 

September  Sessions,  1783. 


RESPUBLICA  v.  MESCA  et  aL 

THIS  was  an  indictment  against  four  Italians  for  the  murder 
of  Captain  Pickles;  and,  upon  the  arraignment  of  the  pri- 
soners, the  Court  assigned  Ingersol  and  Swift  as  Council  for  them. 
These  gentlemen  then  challenged  the  array,  and  moved  for  an 
award  of  a  tales  demedietate  linguae;  but  the  Attorney  General  con- 
troverted the  propriety  of  the  motion,  and  it  was  twice  argued, 
on  the  25th  and  29th  of  September. 

The  Council  for  the  prisoners  urged,  that  the  Stat,  of  Edw.  3. 
c.  13.  was  a  beneficial  law,  encouraging  foreigners  to  come  into 
the  country  ;  that,  in  practice,  it  had  been  extended  to  Pennsyl- 
vania before  the  revolution,  and  sound  policy  justified  its  conti- 
nuance. In  the  course  of  their  argument  the  following  authori- 
ties were  cited:  1  Pen.  Lazvs,  89.  28  Edw.  3.  c.  13.  4  Bl.  Com. 
352.  2  H.  H.  P.  C.  271.  272.  Dyer  304.  Chart.  ofCh.  2.  to  Penn. 
2  Wils.  75.  Salk.  411. 

To  prove  the  practice,  Thomas  Clifford,  upon  his  solemn  affirma- 
tion, stated,  that  in  February  1764,  a  burglary  was  committed  in 
his  dwelling  house  in  Philadelphia ;  that  one  Brinkloe,  being  ap- 
prehended upon  suspicion,  accused  William  Frederick  Ottenreed ; 
whereupon  they  were  both  imprisoned  and  tried  \  and  to  the  best 

Vol.  If  K 
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1783.  of  the  witness's  recollection,  Ottenreed  was  allowed  to  have  a 
v— v— '    moiety  of  foreigners  on  his  jury. 

The  Attorney  General  observed,  that  the  question  turned  upon 
this  point — how  far  the  English  statutes  were  extended  to  Penn- 
sylvania? and  by  what  authority  they  could  be  extended,  whe- 
ther exclusively  bv  an  act  of  the  Legislature,  or,  likewise,  by  the 
adjudications  of  the  Supreme  Court? — The  sentiments  of  the 
foreign  jurists  seemed,  be  said,  to  be  crude  and  undigested  up- 
on this  subject ;  but  certain  principles,  which  had  obtained  the 
authority  of  a  general  assent,  might  serve  as  a  directory  to  form 
an  accurate  judgment.  He  then  adverted  to  several  acts  of  par- 
liament which  did  not  extend,  as  the  act  of  limitations,  jfac.  2. 
the  28  H.  8.  respecting  pirates  &c.  ;  and  urged,  that,  by  the  royal 
charter,  the  common  law,  and  statute  law,  relating  to  felonies 
were  extended  ;  but  that  statutes  merely  relating  to  the  mode  of 
trial  did  not  extend  ;  on  which  account  laws  were  passed  in  that 
respect,  soon  after  the  settlement  of  the  province. 

With  respect  to  the  statute  immediately  in  question,  he  con- 
tended, that  it  had  never  been  extended  by  the  Legislature,  be- 
cause it  was  thought  unnecessarv,  and  might  often  be  greatly  in- 
convenient;  for  in  every  case  where  foreigners  were  tried,  the 
humane  provision  of  our  laws,  which  allows  them  Council,  would 
then  be  defeated.  A  trial  per  medietatem  Unguis  was  never  grant- 
ed to  Indians,  or  Negroes ;  nor  is  it,  indeed,  pretended  to  have 
taken  place  in  any  more  than  one  instance  ;  and  that  too  rests 
entirely  on  the  recollection  of  a  single  witness. 

The  Attorney  General  cited  2  Hawk.  420.  Tri.  per  Pais  247. 
Dyer  357.  a.  Cro.  E.  869.  Smith's  Hist,  of  New  York  24.  243.  2 
Pen.  Laws.  2.  1  Pen.  Laws  in  App.  318.  Votes  of  Ass.  Vol.  1.  p. 
6.  53.  106.  id.  in  App.  11.  1  Pen.  Laxvs  88.  114.  Votes  of  Ass.  Vol. 
2.  p.  22.  211.  234.  Robin.  View  State  of  Europe  395. 

The  Chief  Justice  delivered  the  opinion  of  the  Court  as 
follows. 

M'Kean,  C.  J.  The  point  before  the  Court  has  been  well  ar- 
gued ;  and,  on  a  full  consideration  of  the  subject,  we  now  find  lit- 
tle difficulty  in  pronouncing  our  decision.  The  first  Legislature 
under  the  Commonwealth,  has  clearly  fixed  the  rule,  respecting 
the  extension  of  British  statutes,  by  enacting,  that  "  such  of  the 
"  statutes  as  have  been  in  force  in  the  late  province  of  Pennsylva- 
*'  nia,  should  remain  in  force,  till  altered  by  the  Legislature  :v> 
And  it  appears  in  evidence,  that  the  28  Edw.  3.  c.  13.  has  been 
in  force  in  the  late  province,  since  a  trial  per  medietatem  linguas 
was  allowed,  in  the  case  of  a  burglary  committed  by  one  Otten- 
reed, in  the  mansion  house  of  Mr.  Clifford. 

Whether  it  was  intended  by  the  act,  to  which  I  have  referred, 
to  include  only  such  statutes  as  were  in  force,  by  an  express  ex~ 
tension  of  the  Legislature ;  or  to  comprehend,  likewise,  such  sta- 
tutes, as  had  been  extended  by  the  judgment  of 'the  Supreme  Court, 
or  received  there  in  usage,  seems  to  be,  in  some  degree,  uncertain. 
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We  know,  however,  that  many  statutes  for  near  a  century,  have  1783. 
been  practised  under  in  the  late  province,  which  were  never  adopt-  *— v—^ 
ed  by  the  Legislature  ;  and  that  they  might  be  admitted  by  usager 
and  so  become  in  force,  was  the  opinion  of  the  British  parliament, 
declared  in  a  statute  passed  in  the  year  1754,  enabling  legatees 
to  be  witnesses  to  wills  and  testaments.  If,  therefore,  the  sta- 
tute in  question  has  been,  by  any  means,  legally  in  force;  a  neces- 
sity is,  seemingly,  imposed  upon  us,  to  grant  the  challenge  to 
the  array,  which  has  been  made  on  the  behalf  of  the  prisoners. 

But  if  this  was  a  new  case,  the  judgment  of  the  Court  would 
be  different;  for,  the  reasons  which  gave  rise  to  the  28  Edw.  3. 
do  not  apply  to  the  present  government,  nor  to  the  general  cir- 
cumstances of  the  country.  Prisoners  have  here  a  right  to  the 
testimony  of  their  witnesses  upon  oath,  and  to  the  assistance  of 
Council,  as  well  in  matters  of  fact  as  of  law  ;  which  was  not  the 
case  in  England  in  the  year  1353,  when  that  statute  was  enacted. 
We  do  not  think,  indeed,  that  granting  a  medietas  lingua t  will,  at 
all,  contribute  to  the  advancement  of  justice  ;  and  we  know  it 
is  a  privilege  which  the  citizens  of  Pennsylvania  cannot  recipro- 
cally enjoy,  as,  at  this  day,  there  are  no  juries  in  any  part  of  Eu- 
rope, except  in  the  British  dominions. 

On  the  ground,  however,  of  the  precedent  which  has  been 
shewn,  we  hold  ourselves  bound,  on  this  occasion,  to  allow  the 
cliallepge,  and  to  grant  a  trial  per  medictatem  lingua;. 


THE  Honorable  Edward  Shippen,  Esquire, 
was  appointed  President  of  the  Court  of  Common 
Pleas,  for  Philadelphia  County,  on  the  7th  day  of 
May  1784- 

Jonathan  Bayard  Smith,  Esquire,  was  appointed 
Prothonotary  of  the  Court  of  Common  Pleas,  for 
Philadelphia  County,  on  the  25  th  day  of  August 
1777. 


Common  $lea& 

PHILADELPHIA  COUNTY.* 

June  Term,  1784. 


M'CARTY  v.  NIXON  et  al. 

THIS  action  was  commenced  returnable  to  the  ensuing  term, 
and  now,  August  6th,  previous  to  the  return  of  the  writ,  the 
Plaintiff  moved  for  a  special  Court,  under  the  new  act,  for  grant- 
ing special  Courts  to  Plaintiff's. — Lewis  and  Ingcrsol  for  the  Plain- 
tiff— Wilson  and  Wilcocks  for  the  Defendant. 

The  Court  denied  the  motion,  the  Defendant  not  being  in 
Court,  nor  the  action  depending  for  this  purpose,  till  bail  filed, 
or  an  appearance  entered. 

Ingersol  in  arguing  on  the  expression  in  the  last  act,  "action 
depending,"  took  this  distinction — Where  the  original  writ  is  pur- 
chased out  of  Chancery,  the  suit  cannot  be  said  to  be  depending 
until  the  return  ;  because  the  writ  gives  the  jurisdiction,  and  be- 
fore the  return,  the  Court  does  not  know  the  cause. — This  is  the 

*  As  the  following  case  may  give  some  satsifaction  to  our  sister  states,  I  hope  the 
insertion  of  it  here,  will  not  be  deemed  an  improper  deviation  fr  m  my  intention, 
to  confine  the  reports  of  decisions  in  the  Common  Pleas  to  those  which  have  occur- 
red since  the  appointment  of  Mr  President  Shipped  : — particularly,  as  I  have  rea- 
son to  believe,  that  the  principle  of  this  adjudication,  met  with  the  approbation  of 
all  the  Judges  of  the  Supreme  Court. 

Common  Pleas,  Philadelphia  County. 
September  term,  1781. 

Simon  Nathan  v.  the  Commonwealth  of  Virginia. 

A  foreign  attachment  was  issued  against  the  Commonwealth  of  Virginia,  at  th*» 
suit  of  Simon  Nathan  ;  and  a  quantity  of  clothing,  imported  from  France,  belonging 
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1784.     case  in  the  Common  Pleas  in  England — But  where  the  original 
^— v— ' *    writ  issues  out  of  the  Court,  returnable  into  the  same  Court,  as 

to  that  state,  was  attached  in  Philadelphia  The  delegat.es  in  Congress  from  Vir- 
ginia, conceiving  this  a  violation  of  the  laws  of  nations,  applied  to  she  Supreme  Ex- 
ecutive Council  of  Pennsylvania,  by  whom  the  sherift' was  ordered  to  give  up  the 
goods. 

The  Council  for  the  Plaintiff,  finding  that  the  sheriff  suppressed  the  writ,  and 
made  no  return  of  his  proceedings,  obtained,  September  20,  1781,  a  rule  that  the 
sheriff  should  return  the  writ,  unless  cause  was   shewn 

They  contended  that  the  sheriff  was  a  ministerial  officer;  that  he  could  not  dis- 
pute the  authority  of  the  Cour'  out  of  which  the  writ  issues,  but  was  buund  to  exe- 
cute and  return  it  af  his  own  peril.    6  Co.  54. 

That  those  cases  in  England,  where  the  sheriff  was  not  compelled  to  return  writ6 
issued  against  ambassadors  or  their  retinue,  depended  upon  the  stat.  7  Ann.  c.  12. 
which  did  not  extend  to  this  sta*e. 

The  Attorney  General,  on  the  part  of  the  sheriff,  and  b\  direction  of  the  Supreme 
Executive  Council,  shewed  cause,  and  prayed  that  the  rule  might  be  discharged. 

He  premised,  that  though  'he  several  states,  which  form  our  federal  republic,  had, 
by  the  confederation,  ceded  many  of  the  prerogatives  of  sovereignty  to  the  United 
States,  yet  these  voluntary  engagements  did  not  injure  their  independence  on  each 
other;  but  that  each  was  a  sovereign,  "with  every  power,  jurisdiction,  and  right, 
not  expressly  given  up." 

He  then  laid  down  two  positions.  First :  that  every  kind  of  process,  issued  against 
a  sovereign,  is  a  violation  of  the  laws  of  nations  ;  and  is  in  itself  null  and  void.  Se- 
condly :   that  a  sheriff  cannot  be  compelled  to  serve  or  return  a  void  writ. 

I.  The  first  point  he  endeavoured  to  prove,  by  considering,  first,  the  nature  of 
sovereignty:  and,  secondly,  the  rules  of  law,  relative  to  process  issued  against  am- 
bassadors, the  representatives  of  sovereigns. 

He  said,  that  all  sovereigns  are  in  a  state  of  equality  and  independence,  exempt 
from  each  other's  jurisdiction,  and  accountable  to  no  power  on  earth,  unless  with 
their  own  consent. 

That  sovereigns,  with  regard  to  each  other,  were  always  considered  as  individuals 
in  a  state  of  nature,  where,  all  enjoy  the  same  prerogatives,  where  there  could  be  no 
subordination  to  a  supreme  authority,  nor  any  judge  to  dtfine  their  rights,  or  redress 
their  wrongs. 

That  all  jurisdiction  implies  superiority  over  the  party,  and  authority  in  the  judge 
to  execute  his  decrees  :  but  there  could  be  no  superiority,  where  there  was  a  perfect 
equality — no  authority,  where  there  was  an  entire  independence. 

That  the  king  of  England,  as  sovereign  of  the  nation,  is  said  to  be  independent  of 
all,  and  subject  to  no  one  but  God  :  and  hi3  crown  is  styled  imperial,  on  purpose  to 
t  assert  that  he  owes  no  kind  of  subjection  to  any  potentate  on  earth.     No  compulsory- 

action  can  be  brought  against  him,  even  in  his  own  Courts. 

That  a  sovereign,  when  in  a  foreign  country,  is  always  considered  by  civilized 
nations,  as  exempt  from  its  jurisdiction,  privileged  from  arrests,  and  not  subject  to 
its  laws. 

Hence  this  inference  was  drawn,  that  the  Court  having  no  jurisdiction  over  Vir- 
ginia, all  its  process  against  that  state,  must  be  coram  non  jmiice,  and  consequently 
void.     lVatt.p.2.  135.2  Vatt.  158.  i  Blacht.  141- 5  Bac.  450. 

It  was  then  observed,  that  there  being  no  instance  in  our  law  books,  of  any  pro- 
cess against  a  sovereign,  it  was  proper  to  consider  the  rules  of  law  relative  to  pro- 
cess against  their  representatives. 

The  statute  of  Ann.  was  read,  with  the  history  of  the  outrage  that  gave  birth  to 
it ;  which  act  declares  that  all  process  against  the  person,  or  goods,  or  domestics  of 
an  ambassador  shall  be  null  and  void,  and  all  concerned  in  issuing  or  serving  it, 
should  be  punished  as  infractors  of  the  laws  of  nations. 

That  this  statute  was  not  introductory  of  any  rule,  but  barely  declaratory  of  the 
laws  of  nations.  That  there  was  nothing  new  in  ir,  except  the  clause  prescribing 
a  summary  mode  of  punishment.  That  is  was  a  part  of  the  common  law  of  the  land 
before,  and  consequently  extended  to  Pennsylvania.  4  Blackst.  67.  3  Burr.  1480; 
4  Burr.  2016. 
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was  the  case  in  the  star-chamber,  and  is  the  case  in  this  Court,     1784. 
there  it  is  Hs  pendens  from  the  purchase  of  the  writ — To  this  pur-    *>— v~— ' 

Hence  it  was  concluded,  that  if  process  against  an  ambassador  be  null  and  void, 
a  fortiori,  shall  it  be  void  if  issued  against  a  sovereign  ? 

That  the  true  reason  of  the  minister's  exemption  from  process  is  the  independence 
and  sovereignty  of  the  person  he  represents.  And  although  by  engaging  in  trade, 
he  may  so  far  divest  himself  of  his  public  characer,  as  to  subject  these  goods  to  at- 
tachment, yet  in  every  case  where  he  represents  his  master,  his  property  is  sacred. 
But  a  sovereign  cannot   subject  himself  by  implication:  he  must  do  it  expressly. 

That  though  the  gnods  of  a  sovereign,  as  well  as  of  an  individual,  might  be  liable 
for  freight,  or  duties,  or  subject  to  forfeiture  ;  yet  in  those  cases,  there  was  a  lien  on 
the  goods,  they  were  answerable,  and  the  process  was  in  rem:  in  this  case,  it  was 
in  personam  ;  and  the  goods  were  attached  merely  to  compel  the  party's  appearance 
to  answer  the  Plaintiff's  demand.  And  no  sovereign  would  submit  to  the  indignity 
of  doing  this. 

Hence  it  was  inferred  that  the  writ  was  a  mere  nullity. 

II.  Upon  the  second  point,  authorities  were  read  to  explain  the  case  produced  by 
the  Plaintiff's  Council,  and  to  shew  a  distinction  between  an  erroneous  and  a  void 
•writ.  That  the  sheriff  was  bound  to  execute  and  return  the  writ,  although  errone- 
ous, if  the  Court  had  jurisdiction.  But  when  the  Court  had  no  jurisdiction,  the 
writ  was  void,  and  the  sheriff  was  a  trespasser  if  he  dared  to  obey  it  ;  a  void  author- 
ity being  the  same  as  none.  That  in  England,  the  sheriffs  were  never  obliged  to  re- 
turn a  writ,  if  upon  shewing  cause,  it  appeared  that  the  Defendant  was  a  public  mi' 
nister,  or  one  of  his  domestics.     5  Bac  431.  S.dk.  700.  2  Barnes.  1  Wits  20. 

That  suppressing  the  writ  was  not  making  the  sheriff  judge,  because  he  wasobliged 
to  assign  a  reason  for  so  doing:  and  on  the  legality  of  that  reason  the  Court  was 
kow  to  determine 

He  added,  that  if  the  sheriff  had  attached  the  goods,  he  was  liable  to  punishment, 
and  to  compel  him  to  return  his  proceedings,  was  to  oblige  him  to  put  his  offence 
upon  record,  and  to  furnish  testimony  against  himself. 

He  finally  observed,  that  the  writ  was  void,  or  it  was  not.  If  void,  the  sheriff 
need  pay  no  attention  to  it  :  if  not  void,  he  was  obliged  to  execute  it  at  all  events; 
and  if  so,  these  inconveniences  would  follow.  That  any  disaffected  person,  who 
happened  to  be  a  creditor  of  the  United  States,  might  injure  our  public  defence,  and 
retard  or  ruin  the  operations  of  a  campaign;  that  he  might  issue  an  attachment  against 
the  cannon  of  General  Washington,  or  seize  the  public  money  designed  for  the  pay- 
ment of  his  army.  That  the  states  united  or  several,  would  never  submit  to  put  in 
special  bail  (which  must  be  done  to  prevent  judgment)  and  to  answer  before  the 
tribunal  of  a  sister  state. 

That  the  Plaintiff  was  under  no  peculiar  inconvenience.  Every  creditor  of  this 
state  or  of  the  United  States  lay  under  the  same.  If  his  demand  was  just,  Virginia 
would,  upon  application,  do  what  was  right ;  if  not,  and  flagrant  injustice  was  done 
him,  he  might  (if  a  subject  of  this  state,  and  entitled  to  its  protection)  complain  to 
the  executive  power  of  Pennsylvania. 

He  concluded  with  observing  on  the  importance  of  suppressing  such  measures  as 
the  present,  at  their  first  appearance,  and  of  preserving  the  rights  of  sovereign 
states  inviolate — and  prayed  that  the  rule  might  be  discharged. 

The  Council  for  the  Plaintiff  insisted,  that  though  Virginia  was  a  sovereign  state, 
yet  this  ought  not  to  exempt  her  property  in  every  case  from  the  laws  and  jurisdic- 
tion of  another  state.  That  sovereignty  should  never  be  made  a  plea  in  bar  of  jus- 
tice :  and  that  the  true  idea  of  prerogative,  was  the  power  of  doing  good,  and  not, 
as  it  had  sometimes  been  expressed,  "  the  divine  right  of  doing  ill." 

That  every  person,  and  all  property  within  this  state,  was  subject  to  its  jurisdic- 
tion, by  so  being  within  it,  except  a  sovereign  power,  and  the  representative  of  a 
sovereign  power,  with  his  domestics  and  effects,  which  he  holds  as  representative. 

That  if  an  ambassador  engages  in  trade,  his  property  so  engaged  is  liable  to  attach- 
ment, Vat.  B.  IV.  sect.  114.  and  if  a  sovereign  state  turns  merchant,  and  draws  or, 
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1 784.     Pose  he  cited  1 5  Vin.  Abr.  1 27.  pi.  3.  5.  6.  8.  £ro.  £//'z.  675. 5  2?qfr. 
U-v— j    47.  6.  48.  a.  1  Kc™.  318.  3  Black.  Comm.  316.     See  10  Fin.  Abr, 
498.  pi.  9. 

accepts  bills  of  exchange,  its  property  ought  in  like  manner  to  be  subject  to  the  law 
merchant,  and  answerable  in  the  state  where  it  happens  to  be  imported 

That  sovereignty  is  better  represented  by  persons  than  things  :  a  d  as  any  or  all 
the  citizens  of  Virginia  would  be  amenable  to  the  jurisdiction  of  this  state,  if  they 
were  to  come  within  iis  bounds,  so  there  is  no  reason  why  property  brought  here 
should  not  be  attached  as  well  as  the  citizen  arrested. 

That  one  sovereign  mat  lay  duties  upon  the  goods  of  another  :  and  this  appears 
to  have  been  the  sense  of  Congress,  bv  their  expressly  stipulating  in  the  articles  of 
confederation,  that  no  duties  should  be  laid  by  one  state,  on  the  property  of  another. 

That  the  goods,  which  were  attached,  were  certainly  liable  for  .heir  freight  :  so 
if  they  had  been  imported  contrary  to  law,  they  were  subject  to  forfeiture  :  process 
against  them  might  issue  out  of  this  Court:,  and  jurisdiction  over  them  be  exercised, 
the  sovereignty  of  Virginia  notwithstanding. 

That  if  a  vessel  belonging  to  Virginia,  should  be  taken  as  prize,  retaken,  and  libel- 
led here,  Virginia  must  submit  her  claim  to  the  decision  of  the  admiralty  of  Pennsyl- 
vania, and  could  not  claim  an  exemption,  on  account  of  her  sovereignty. 

That  a  sovereign  state  may  wave  'ts  rights — and  by  'he  very  act  of  importing 
merchandise,  it  subjects  itself  to  the  jurisdiction  of  the  country. 

That  all  property  in  this  state  is  under  the  protection  of  the  government,  and 
therefore  should  be  answerable  in  its  turn,  and  amenable  to  its  laws. 

That  the  statute  of  Ann.  though  declaratory,  is  only  declaratory  of  the  ideas 
which  that  parliament  entertained  of  the  laws  of  nations.  These  were  often  erro- 
neous, and  could  not  be  binding  on  us 

That  whatever  might  be  the  case  with  regard  to  foreign  ministers,  by  the  articles 
of  confederation,  the  delegates  from  Virginia  were  privileged  only  in  their  persons, 
and  not  in  their  goods  :  and  as  they  represent  the  state,  it  was  to  be  presumed,  they 
enjoy  every  exemption  that  their  sovereign  expected  or  claimed. 

They  said,  that  whether  Virginia  was  subject  to,  or  exempt  from,  the  jurisdiction 
of  this  state,  in  the  present  instance,  was  noi  the  point  now  in  question  :  it  was  only, 
whether  the  sheriff  should  or  should  not  obey  the  command  of  the  Court. 

That  by  the  writ,  he  was  directed  to  return  it  to  the  Court,  and  he  was  not  to  with- 
hold the  process  in  contempt  of  this  order,  and  to  stifle  the  proceedings  in  their  birth. 

That  the  sheriff  was  to  act  under  the  judgment  of  the  Court,  and  if  he  had  any 
doubt  about  the  validity  of  the  writ,  he  ought  to  return  it.  Then  the  Court  might, 
if  cause  was  shewn,  quash  it  as  illegal. 

That  his  not  being  obliged  to  return  process  against  ambassadors  was  owing  to  the 
statute  of  Ann.:  and  this  exemption  was  singular,  and  not  to  be  extended  here. 

That  though  a  writ  might  be  void,  where  the  Court  had  no  jurisdiction  of  the 
cause,  or  issued  a  writ,  which  they  had  no  authority  to  issue ;  yet  the  cause  here 
was  trespass  upon  the  case,  of  which  the  Cour  may  hold  plea,  and  the  process  was 
a  foreign  attachment,  which  they  certaiulv  had  authority  to  issue. 

That  to  suffer  the  sheriff  to  suppress  writs  at  pleasure,  was  establishing  a  danger- 
ous precedent,  which  in  future  would  be  grea  1\  abused 

That  the  questions  upon  which  this  cause  depended,  were  important,  and  deserved 
the  fullest  consideration :  and  hat  an  appeal  from  one  tribunal  to  another,  was  the 
right  and  the  security  of  the  subject  But  if  the  writ  was  now  to  be  suppressed, 
there  could  be  no  record  to  be  removed,  and  the  Plaimiff  was  left  without  remedy. 

They  finally  observed,  that  this  mode  of  applying  to  a  Court  of  Judicature,  to  de- 
cide on  the  justice  of  the  Plaintiff's  demand,  was  every  way  preferable  to  that  pro- 
posed by  the  Attornev  General,  of  sending  him  to  complain  to  the  executive  power, 
who  could  give  him  no  redress,  but  bv  appealing  to  arms,  and  involving  the  state  in 
a  war 

They  therefore  prayed,  that  the  rule  might  be  made  absolute. 

The  Court  held  the  matter  some  days  under  advisement — and  at  their  next  meet- 
ing,  the  President  delivered  it  as  the  judgment  of  the  Court, 

"  That  the  rule  made  upon  the  sheriff,  to  return  the  writ  issued  against  the  com- 
monwealth of  Virginia,  at  the  suit  of  Simon  Nathan,  should  be  discharged." 
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1784. 

HUNTERS  Lessee  v.  KENNEDY. 

ON  motion  to  put  off  the  trial  of  this  cause,  Sergeant  tendered 
the  affidavit  of  John  Adams  (who  called  himself  the  land- 
lord of  the  Defendant,  and  declared  himself  interested  in  the 
suit)  to  prove  the  absence  of  a  material  witness. 

Lewis  and  Coxe  objected,  for  the  Plaintiff,  that  the  affidavit 
should  be  made  by  the  Defendant  himself. 

But  the  Court  received  the  affidavit,  and  ordered  the  trial  off. 

RIVERS  v.  WALKER. 

IT  was  ruled  in  this  cause,  that  notice  of  the  time  and  place  of 
the  meeting  of  referrees,  must  be  served  on  the  party  himself, 
and  not  on  his  attorney  j  unless  it  be  otherwise  specified  in  the 
rule  of  reference. 

For  a  contrary  practice,  the  report",  in  the  present  instance, 
was  set  aside,  on  motion  of  Lewis,  in  behalf  of  the  Defendant, 
opposed  by  Lngersol,  for  the  Plaintiff.* 

CARLISLE  et  ux.  v.  CUNNINGHAM. 

LEVY  obtained  a  rule  to  shew  cause,  why  a  house  which  had 
been  delivered  to  the  Plaintiffs  on  a  lib erari  facias,  that  is- 
sued in  this  cause,  should  not  now  be  surrendered  to  the  vendee 
of  the  Defendant,  upon  his  bringing  into  Court,  the  principal, 
interest,  and  costs. 

On  the  9th  of  August,  Lewis  and  Sergeant  shewed  cause,  and 
the  rule  was  discharged  ;  the  Court  being  unwilling  to  go  into 
the  matter  in  a  summary  mode,  upon  mere  motion,  and  expres- 
sing their  dislike  of  the  ampliare  jurisdictionem.  The  principal 
question  was,  therefore,  left  undetermined. f 

*  See  2  Ball  Rep.  332. 

|  This  motion  was  made  when  house  rent  was  rising  very  rapidly,  and  the  De- 
fendant's house,  in  the  present  instance,  was  extended  at  a  very  moderate  valua- 
tion:  the  residue  of  the  term  was,  therefore,  a  great  object  to  both  parlies.  I 
have  not  heard,  however,  of  any  other  attempt  being  made  by  the  Defendant ;  but, 
I  think,  the  Court  recommended  the  Scire  Facias  ad  cvmputanduin,  which  issues 
in  England,  where  tenant  by  JL/igit  holds  over,  after  btcing  satisfied  fcr  debt  and 
costs. 

Vol.  I.  L 


1784. 


CASES  RULED  AND  ADJUDGED  IN  THE 


LEIB  v.  BOLTON. 

AMOTION  was  made,  the  10th  of  November,  on  the  part  of 
the  Defendant,  to  set  aside  the  return  of  the  jury  of  inqui- 
ry, on  affidavit  of  irregular  proceedings ;  and  the  Court  granted 
a  rule  to  shew  cause,  &c. 

And  now  two  of  the  jurors  attended  and  deposed,  that  Lett's 
book,  supported  by  his  own  oath,  had  been  admitted  as  evidence 
of  the  delivery  of  a  quantity  of  leather  by  Leib,  to  the  order  of 
Bolton,  in  part  discharge  of  an  agreement  between  them.  But 
being  asked,  whether  they  founded  their  inquest  in  any  degree 
upon  that  evidence,  they  said  it  was  founded  upon  that,  and  con- 
current testimony. 

In  support  of  the  motion  it  was  contended,  that,  though  the 
admission  of  books  in  the  manner  above  stated,  had  been  custo- 
mary ;  yet  that  the  custom  ought  not  to  be  carried  farther  than 
to  prove  work  done,  or  wares  delivered  ;  that  the  purpose  for 
which  they  had  been  introduced,  on  the  present  occasion,  arose 
upon  a  collateral  point,  to  establish  a  sett  off  in  diminution  of  the 
damages,  and  that  it  was,  therefore,  irregular  to  admit  them. 
With  respect  to  the  concurrent  testimony  mentioned  by  the  jurors, 
it  was  said,  that  as  neither  the  nature,  or  effect  of  it,  appeared 
to  the  Court,  it  might  have  been  even  more  improper  than  the  al- 
lowance of  the  books  as  evidence  ;  but  that,  in  all  events,  the  in- 
quest ought  to  be  set  aside,  as  what  did  appear,  shews  it  to  have 
been  raised  so  far  upon  an  erroneous  foundation. 

^  But,  by  the  Court  :  We  will  not  set  aside  the  verdicts  of  ju- 
ries of  inquiry ;  nor  the  reports  of  referrees,  upon  frivolous 
grounds.  Nor,  will  we  examine  into  the  effect  of  any  particular 
piece  of  evidence  upon  the  minds  of  the  jury ;  for,  unless  it  ap  j 
pears,  that  there  was  no  proper  evidence  before  them,  we  must 
presume  that  they  had  sufficient  grounds  for  their  inquest. 

The  Rule  discharged. 

Sergeant  for  the  Plaintiff—  Lewis  and  Levy  for  the  Defendant. 
See  Cases  Temp.  Hard.  381. 
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HAGNER  v.  MUSGROVE. 


THE  Plaintiff  having  had  a  verdict  in  the  absence  of  the  De- 
fendant, and  having  agreed  to  withdraw  it,  and  submit  to 
a  reference,  three  persons,  nominated  by  the  Court,  accordingly 
met.  Upon  entering  into  the  case,  the  parties,  who  were  present, 
began  a  warm  altercation,  which  proving  troublesome  to  the  re- 
ferrees,  they  ordered  the  disputants  to  withdraw,  and  called  the 
witnesses  one  after  another,  examining  them  separately  out  of 
the  hearing  of  both  Plaintiff  and  Defendant,  and  finally  reported 
in  favour  of  the  former. 

These  facts  being  established,  the  report  was  set  aside,  on 
motion  of  the  Defendant's  Council. 

Levy  for  the  Plaintiff. — Lewis  for  the  Defendant. 


SNOWDEN  Assignee  is  HEMMING. 

IN  an  action  of  debt  upon  a  bond,  judgment  being  obtained, 
and  execution  issued,  Wilcocks  moved  to  stay  proceedings  upon 
this  ground ;  that  though  the  bond  was  dated  in  June,  the  consi- 
deration, for  which  it  was  given,  arose  before  the  1st  of  March 
1781  ;  and,  therefore,  he  contended,  that  his  client  was  within 
the  protection  of  the  act  of  Assembly  passed  the  27th  of  Decem- 
ber 1784,  which  entitles  a  Defendant  to  a  stay  of  execution,  for 
a  certain  time,  upon  tenderingthe  interest  and  costs  to  the  sheriff. 
Bradjerd,  for  the  Plaintiff,  was  prepared  with  an  affidavit  to  con- 
trovert the  facts  advanced  in  support  of  the  motion  ;  but  he  for- 
bore reading  it,  and  insisted  that  the  Court  could  not  travel  into 
a  consideration  of  the  transactions  for  which  the  bond  was  given. 

By  the  Court  : — It  would  occasion  infinite  trouble  and  confu- 
sion were  the  Defendant's  doctrine  to  be  admitted,  and  it  is  im- 
possible to  say  where  the  mischief  would  end.  It  is  true,  that  be- 
fore a  jury,  proof  may  be  made  of  the  consideration,  and  of  the 
time  of  delivering  a  bond  ;  but  this  act  of  Assembly  which,  in 
particular  cases,  grants  a  delay  of  execution  to  the  Defendant, 
upon  the  tender  ot  the  interest  and  costs,  must,  surely,  at  the 
same  time,  recognize  the  written  instrument  as  conclusive  evi- 
dence of  the  contract;  and  we  can  enquire  no  farther.* 

Wilcocks  took  nothing  by  his  motion. 

*  See  2  Hall.  Rep.  171. 


1784. 


THE  Honorable  Thomas  M'Kean,  Esquire, 
L.  L.  D.  was  re-appointed  Chief  Justice  of  the 
Supreme  Court,  on  the  29th  day  of  July  1784. 

The  Honorable  William-Augustus  Atlee,  Es- 
quire, was  re-appointed  a  Judge  of  the  Supreme 
Court,  on  the  9th  day  of  August  1784. 

The  Honorable  Jaeob  Rush,  Esquire,  was  ap- 
pointed a  Judge  of  the  Supreme  Court,  on  the 
15th  day  of  February  1784,  in  the  room  of  the  H.(fc 
norable  John  Evans,  Esquire,  deceased. 


Supreme  Court  of  pentt^ftjanta 


September  Term,   1784. 


RODMAN  etal.  EX.  v.  HOOPS's  Ex. 

IN  this  cause,  the  Defendants  offered  in  evidence  an  entiy 
made  in  the  books  of  the  testator,  of  money  paid  in  discharge 
of  a  promissory  note.  This  was  acknowledged  to  be  the  original 
entr}?- ;  but  there  was  no  proof  by  whom  it  was  made,  or,  whe- 
ther the  person  who  made  it  was  dead,  or  alive. 

By  the  Court.  Let  it  be  read  to  the  jury  ;  not  as  evidence 
that  the  Defendant  has  paid  the  note,  but  merely  that  such  an 
entry  was  made  nineteen  years  ago,  of  the  payment  of  a  note  of 
twenty-three  years  standing;  and  to  support  the  general  presump- 
tion of  payment  after  such  a  length  of  time.  Nor  is  this  to  be 
drawn  into  precedent ;  for  our  allowance  of  the  evidence  is  found- 
ed on  the  particular  circumstances  of  this  case. 

To  prove  another  point  in  the  same  cause,  a  book  was  offered, 
in  the  form  of  a  ledger,  containing,  in  some  instances,  references, 
to  a  waste-book. — Notwithstanding  this,  it  was  insisted,  on  the 
one  hand,  to  be  an  original,  and  not  a  transcript ;  but  denied  on 
the  other  ;  and  the  person,  who,  it  was  said,  could  prove  it,  was 
incapable  of  attending  on  account  of  sickness. 

The  Court  ordered  the  book  to  be  read  ;  leaving  it  to  the  jury 
to  determine,  on  the  face  of  it,  whether  it  was  an  original  or  a 
transcript ;  and  directing  them  in  the  latter  case,  to  pay  no  re-, 
gard  to  it. 
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RESPUBLICA  v.  DOAN. 


AARON  DOAN,  being  attainted  of  a  robbery  in  the  county 
of  Bucks,  by  process  of  Outlawry,  he  was  brought  before 
the  Court  on  the  24th  day  of  September  1784;  and,  after  hearing 
his  Council  upon  several  exceptions  to  the  outlawry,  (which  were 
all  over-ruled)  execution  was  awarded  against  him  on  the  9th  day 
of  October.  The  following  correspondence  then  took  place  be- 
tween thehonourablethe<5^/>re?>7£?  Executive  Council?cs\&  the  judges  ; 
in  the  course  of  which  several  important  points  of  law  were  stated 
and  considered.* 

On  the  22d  of  November  1784,  the  President  and  Supreme 
Executive  Council  addressed  the  following  letter  to  the  Judges. 

Gentlemen, 

We  have  perused,  and  attentively  considered,  the  transcript 
of  the  record  transmitted  by  you,  of  the  attainder  of  Aaron 
.Doan;  and  as  it  appears  to  us,  a  case  of  a  novel  and  extraordi- 
nary nature,  which,  being  once  established  as  a  precedent,  may 
greatly  affect  the  lives,  liberties,  and  fortunes,  of  the  Freemen 
of  this  Commonwealth,  we  cannot,  consistently  with  our  ideas  of 
duty,  issue  a  warrant  for  his  execution,  until  the  doubts  and  dif- 
ficulties that  present  themselves  to  our  view,  are  removed. 

To  take  away  the  life  of  a  man  without  a  fair  and  open  trial, 
upon  an  implication  of  guilt,  has  ever  been  regarded  as  so  dan- 
gerous a  practice,  that  the  law  requires  all  the  proceedings  in 
such  a  mode  of  putting  to  death,  to  be  "  exceedingly  nice  and 
circumstantial"  as  Blackstone  says  ;  and  a  any  single  minute  point 
omitted,  or  misconducted,  renders  the  whole  outlawry  illegal, 
and  it  may  be  reversed  ;  upon  which  reversal  the  party  accused 
is  admitted  to  plead  to,  and  defend  himself  against  the  indict- 
ment."    4  Btctckstone  315. 

This  liberality  of  spirit  seems  to  have  advanced  with  the  im- 
provement of  the  human  mind,  and  of  those  laws,  from  which 
our  own  are  composed  I  For,  by  the  statute  of  4  &  5  W.  £f?  M. 
c.  22.  wisely  and  benevolently  reciting,  that,  "it  is  agreeable  to 
justice,  that  proceedings,  in  outlawries  in  criminal  cases,  should 
be  as  public  and  notorious,  as  in  civil  causes,  because  the  conse- 
quences to  persons  outlawed  in  criminal  cases,  are  more  fatal  and 
dangerous  to  them,  and  their  posterities,  than  in  any  other  causes;" 
it  was  enacted,  that,  "  upon  issuing  an  exigent  in  a  criminal  case, 

*  As  the  opinions  given,  upon  this  occasion,  have  governed  several  subsequent 
eases,  1  am  persuaded,  it  will  not  be  thought  improper  to  insert  them  here,  though 
they  do  not  come  within  the  strict  idea  of  judicial  decisions. 
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there  should  issue  a  proclamation,  according  to  the  form  of  the     1784. 
statute  made  in  the  one  and  thirtieth  year  of  Queen  Elizabeth''''    v-—% — ' 
&c.     And  the  first  mentioned  statute  was  made  perpetual  by  the 
7  &f  8  W.  3.  c.  36. 

It  is  our  desire  to  regulate  our  conduct  by  the  just  maxims,  and 
generous  principles,  that  have  been  established,  for  keeping  un- 
der proper  directions,  and  restraining  within  proper  limitations, 
this  menacing  part  of  jurisprudence. 

We  shall,  therefore,  be  obliged,  if  you  will  be  pleased  to  take 
the  questions  now  proposed  into  your  consideration,  and  to  favour 
us  with  your  answers. 

First. — Whether  the  proceedings  in  this  case  are  founded  on 
common  law,  the  act  for  the  advancement  of  justice,  or  on  any- 
other,  and  what  acts  of  Assembly,  or  of  Parliament? 

Second. — Whether  there  have  been  any,  and  what  modern  in- 
stances in  England,  prior  to  our  Declaration  of  Independence,  of 
persons  being  executed  upon  outlawry  by  judicial  proceedings  alone  ? 

Third. — Whether  there  has  ever  been  any,  and  what  instance 
in  Pennsylvania,  oi  a  person  being  executed  upon  outlawry  by  ju- 
dicial proceedings  alone  ? 

Fourth. — Is  such  a  mode  of  attainder  compatible  with  the  let- 
ter and  spirit  of  the  Constitution  of  this  State,  which  establishes, 
with  such  strong  sanctions,  the  right  of  trial  by  jury? — See  sec- 
tion the  ninth  of  the  Declaration  of  rights section  the  twen- 
ty-fifth of  the  Frame  of  government,  &c. 

Fifth. — What  authorities  and  precedents  are  considered  as  most 
applicable  to  the  present  case  ? 

Sixth. — If  this  outlawry  is  principally  founded  on  the  act  for  the 
advancement  of  justice,  do  not  these  words,  "  attainted  of  the 
crime  whereof  he  is  so  indicted  or  appealed  as  aforesaid,  and 
from  ihat  time  shall  forfeit  and  lose  all  his  lands  and  tenements, 
goods  and  chattels  ;"  imply  by  force  of  the  copulative  4t  and," 
that  this  forfeiture  was  the  penalty  designed  to  be  incurred  by  such 
an  outlawry  ;  and  may  not  the  word  "  execution"  in  the  follow- 
ing part  of  the  clause,  as  it  is  connected  with  the  word  "  trial," 
be  reasonably  applied  to  the  other  criminals  there  mentioned,  so 
as  to  render  it  consistent  with  the  preceding  penal  expressions  ? 
And  is  not  this  construction,  in  favour  of  life,  strengthened  by  the 
improbability,  that  the  Legislature  of  Pennsylvania  intended  to 
make  the  law  in  this  case  more  sanguinary  here,  than  the  law  of 
England  ax.  that  period,  which,  it  is  apprehended,  required  one 
or  more  writs  of  capias — an  exigent—five  exactions — at  five  differ- 
ent county  courts — a  proclamation  at  the  door  of  a  place  for  divine 
worship,  Stc.  before  an  outlawry  could  be  incurred  ?  Tremaine''s 
P.  C.  281.  &c. — Statutes  before  mentioned — Hale — Haxvkins 
Bacon — Blackstone. 

Seventh. — As  the  person  was  brought  into  the  Supreme  Court 
by  Habeas  Corpus,  ought  not  judgment  to  have  been  expressly 
pronounced,  as  the  reason  assigned  of  judgment  not  being  pro- 
nounced "  afresh,"  in  RatclijF\  case,  who  was  brought  into  the 
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1784.  King's  Bench  by  Habeas  Corpus  is  ?  "  it  having  been  pronounced 
c— y— \j  before  :"  And  in  the  cases  of  Stafford,  BarUtead,  Okey,  and  Cor- 
bet, who  were  attainted  by  act  or  parliament,  (cases nearly  resem- 
bling this)  "  the  Chief  Justice  pronounced  the  usual  judgment  as 
in  cases  of  high  treason/'     Foster  44. 

Eighth If  all  the  proceedings  in  the  present  case  are  as  rigidly 

exact  as  the  law  requires,  in  this  uncommon  mode  of  taking  away 
•  life,  ought  Council  to  form  a  new  kind  of  warrant  for  execution, 
thereby  ordering,  that  on  a  certain  day  the  offender  be  hanged  by 
the  neck  till  he  be  dead,  or  order  in  .he  warrant,  that  on  a  cer<- 
tain  day  execution  be  done  upon  the  offender,  leaving  the  sheriff 
to  decide  what  is  the  punishment  by  law  to  be  inflicted  ? 

It  would  be  agreeable  to  us,  if  you,  gentlemen,  would  also  be 
pleased  to  consider,  whether  the  outlawry  in  the  present  case,  may 
not  be  legally  reversed,  and  the  oifender  brought  to  a  trial,  for 
these  defects  in  the  proceedings. 

First. — By  the  act  for  the  advancement  of  justice  it  is  directed, 
"  that  the  capias  shall  be  returnable  before  the  justice  of  that  court, 
where  such  party  shall  be  indicted  or  appealed,  at  the  Supreme 
or  Provincial  Court  next  after  the  taking  of  such  indictment  or 
appeal ;"  and  that  the  party  shall  be  called  on  by  proclamation 
"  to  appear  before  the  said  justices  at  the  said  Supreme  Court;" 
and  it  is  set  forth  in  the  indictment  in  the  present  case,  that  it  was 
taken  at  u  a  Court  of  Oyer  and  Terminer  and  general  Gaol  Delive- 
ry ;"  but,  the  capiat  in  the  present  case  directs  the  party  to  be 
called  on  by  proclamation,  to  "  appear  bfo re  the  justices  of  the 
Supreme  Court.''''  'Tis  true,  the  same  persons  are  justices  of  both 
courts;  but,  the  title  of  "  that  court  where  the  party  shall  be  in- 
dicted,''' expressly  required  by  the  act,   is  omitted. 

Second. — It  is  not  returned' by  the  sheriff,  that  the  party  was 
called  on  by  proclamation,  uto  answer  to  the  Commonwealth"  as 
by  the  act  aforesaid,  and  by  the  capias  is  directed. 

Third. — It  is  not  set  forth  that  the  capias  was  "  delivered  to 
the  sheriff  three  months  before  the  return  thereof,"  as  the  same 
act  requires  :  Nor  does  ihe  sheriff  even  return,  that  he  made  the 
proclamations  by  virtue  of  the  said  capias. 

The  proclamations  might  be  made  without  the  writ ;  and  though 
it  maybe  inferred,  that  they  were  not,  ought  inferences  against 
the  accused  to  be  admitted  in  a  case  so  highly  penal  ? 

Fourth. — Is  not  the  form  of  the  proclamation  prescribed  by  the 
act  aforesaid,  and  ought  it  not  to  have  been  strictly  pursued  ;  and 
does  not  the  first  line  of  that  form  require  the  proclamation  to 
begin  with  a  setting  forth  of  the  indictment  ?. 

Fifth. — Ought  it  not  to  appear,  when,  and  how,  the  party  was 
"far  the  cause  aforesaid 'before  committed  to  the  custody  of  the 
sheriff  of  the  city  and  county  of  P/uladelphiu,"  or  at  least,  that 
it  was  subsequent  to  the  proclamations  in  Bucks  county  ? 

Sixth. — The  actbeforementioned,  and  the  capias,  order  the  she- 
riff to  "  make  proclamation  in  every  Court  of  Quarter  Sessions,"  &c. 
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but  the  sheriff  returns  that  he  "caused  public  proclamation  to  be  1784. 
made  at  two  several  Courts  of  quarter  sessions,"  &c.  The  word  *-— y- ** 
"at"  is  uncertain.  So  is  the  word  "public."  Neither  of  them  is 
used  in  the  act.  The  requiring  "  the  sheriff 'to  make  the  proclama- 
tions," appears  to  have  been  intended  to  oblige  his  attendance  in 
person  at  so  solemn  a  transaction,  leading  to  such  fatal  conse- 
quences. It  is  not  returned,  that  he  was  present.  As  to  the 
other  words,  proclamations  might  be  in  some  sense  said  to  be 
"  public,"  and  "at  the  Courts,"  and  yet  not  "  in  the  Courts."  Where 
life  depends  on  proclamations,  it  seems  scarcely  possible  to  adhere 
with  too  scrupulous  an  exactness  to  injunctions  positively  directed 
by  law,  for  giving  them  their  destructive  efficacy. 

Seventh. — It  does  not  appear  by  the  return  who  was  called  on 
by  proclamation  to  appear. 

The  offender  has  represented  to  us  by  petition,  that,  at  the  time 
when  the  outlawry  was  sued  forth  against  him,  he  was  in  New 
Tork,  then  in  the  possession  of  the  British  army.  What  regard 
ought  to  be  had  to  that  circumstance,  you,  gentlemen,  can  deter- 
mine. 

I  am  with  respect, 
Gentlemen, 

Your  most  obedient 

And  very  humble  servant, 

JOHN  DICKINSON. 

To  these  enquiries  the  following  answers  were  returned,  address- 
ed to  his  Excellency  the  President  in  Council,  on  the  15th  of 
January  1785. 

Sir, 

We  had  the  honour  of  receiving  on  the  29th  of  Nov  ember  W^ 
the  letter  from  your  Excellency,  and  the  honourable  the  Supreme 
Executive  Council,  dated  the  22d  of  the  same  month,  respecting 
the  case  of  Aaron  Doan,  who  stands  attainted  of  a  robbery  in  the 
county  of  Bucks,  by  outlawry,  and  against  whom  execution  has 
been  awarded.  In  this  letter  the  Council  express  difficulties  with 
regard  to  their  issuing  the  warrant  for  his  execution,  and  have 
desired  the  opinion  of  the  judges  on  nine  several  questions.  Be- 
fore we  gave  our  answers  to  these  questions,  it  was.,  expected  that 
all  the  judges  might  consult  together,  in  Court  upon  them  ;  but, 
as  we  now  despair  of  this  for  some  months,  we  shall  offer  what 
we  think  may  be  material  on  the  occasion  without  further  delay. 

Previously  to  the  giving  our  answers,  we  beg  leave  to  observe, 
that  the  judges  do  not  hoid  themselves  bound  to  assign  any  rea- 
sons for  their  judgments;  and  when  they  do  give  reasons,  it  is 
always  in  public*  This  is  mentioned,  that  the  present  proceed- 
ing may  not  be  drawn  into  a  precedent. 

*  Kel.  54. 

Vol.  L  M 
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17&4.  We  would  next  observe  generally,  that  on  outlawry  for  felony, 
<>-— v— ***  is  a  conviction  and  attainder  of  the  offence  charged  in  the  indict- 
ment, and  has  been  as  long  in  use  as  the  law  itself.  The  intention 
of  it  was  to  compel  all  men  to  submit  to  the  laws  of  their  coun- 
try, and  to  prevent  their  escaping*  justice,  by  flying,  and  staying 
away,  until  all  the  witnesses  are  dead.  It  is  a  very  important  part 
of  the  criminal  law;  r.nd  we  do  not  find  an  occasion,  where  any 
question  of  law,  upon  a  writ  of  error  to  reverse  an  outlawry  in  a 
criminal  case,  ever  undergone  a  serious  litigation,  before  that  of 
jfohn  Wilkes,  Esquire,  in  1770.* 

If  there  be  any  thing  improper  in  taking  away  the  life  of  a  man 
upon  an  attainder  by  a  judicial  outlawry,  it  belongs  to  the  Le- 
gislature to  alter  the  law  in  this  particular;  the  judges  cannot  do 
it.     But  Council  can  interpose  their  mercy. 

In  our  answers,  we  shall  refer  to  the  questions,  in  the  order 
they  are  placed  in  your  P^xcellency's  letter,  without  inserting 
them  here. 

ANSWERS  TO  THE  QUESTIONS. 

First.  The  proceedings  in  this  case  are  founded  on  the  act  of 
Assembly,  entitled,  "An  act  for  the  advancement  of  justice,  and 
more  certain  administration  thereof." 

Second.  Our  lav/  books  do  not  inform  us,  except  very  rarely,  of 
the  executions  of  capital  offenders  ;  thev  are  generally  to  be  found 
jn  the  histories  of  the  times,  or  in  the  periodical  publications  ; 
and,  therefore,  we  cannot  mention  with  certainty  any  modem  in- 
stances in  England,  praor  to  our  Declaration  of  Independence, 
of  persons  being  executed  upon  outlawry  by  judicial  proceedings 
alone;  but  Lord  Chief  Justice  Mansfield;  in  Wilkes's  case,  express- 
es himself  thus  :  "Flight,  in  criminal  cases,  is  itself  a  crime.  If 
"  an  innoeent  man  flies  for  treason  or  felony,  he  forfeits  nil  his 
"  goods  and  chattels.  Outlawry,  in  a  capital  case,  is  as  a  convictio?i 
"  for  the  crime  :  And  many  men,  who  never  were  tried,  have  been 
"  executed  upon  the  outlawry."-     4  Bur'roxv.  2549. 

Third.  We  do  not  know  of  any  instance  in  Pennsylvania,  of 
a  person  being  executed  upon  outlawry  by  judicial  proceedings 
alone:  Bat  a  certain  David  Daw -ton  was  executed,  since  the  De- 
claration of  Independence,  in  consequence  of  an  attainder  by 
virtue  pf  a  proclamation  of  the  Supreme  Executive  Council,  and 
judicial  proceedings  thereupon.  In  that  case,  the  Court  awarded 
execution,  by  pronouncing  the  usual  sentence  of  death  :  no  judg- 
ment having  been  given  before. 

Fourth.  We  conceive,  sm  h  a  mode  of  attainder  compatible 
with  the  letter  and  spirit  of  the  Constitution  of  this  state,  and  th>t 
it  is  no  infringement  of  the  right  of  trial  by  jury  ;  for,  that  the 
party  had  not  that  trial,  was  owing  to  himself;    he  was  not  cic- 

•  See  2  //.  If.  P.  C  £05.  207.  EJfc.  4  Burr.  25-11.  2549.  2  Hale  208.  4  Burr.  2551- 
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prived  of  the  right.     As  well,  indeed,  might  an   offender,  who     1784-. 
confessed  the  fact  in  Court,  by  pleading  guilty  to  the  indictment,    v— r— ' 
after  sentence,  complain  that  he  had  not  a  trial  by  jury.     By  re- 
fusing to  take  his  trial,  he  tacitly  seems  to  have  admitted  himself 
guilty.     2  Hawkins,  fo.  170.  chap.  23.  Sect  53.  2  Hale  208. 

Fifth.  We  conceive,  all  the  authorities  and  precedents  of  out- 
lawries in  capital  cases  at  common  law  in  England,  as  applicable 
to  the  present  case  ;  there  being  no  difference,  but  in  the  form 
and  manner  of  proceeding  to  the  outlawry,  which  is  made  by  the 
before-mentioned  act  of  Assembly. 

In  particular  we  would  refer  Council  to  4  Burr.  2527  and  to 
2577,  where  almost  all  the  authorities  are  collected  together  and 
fully  considered. 

Sixth.  In  the  act  for  the  advancement  of  justice,  &c.  sec.  17. 
the  Legislature  have  declared,  "  that  ths  party  indicted  of  a  ca- 
pital offence,  not  yielding  his  body  to  the  sheriff  at  the  return  of 
the  capias,  shall  be,  by  the  Justices  of  the  Supreme  Court,  pro- 
nounced outlawed,  and  attainted  of  the  crime  whereof  he  is  so  in- 
dicted. And  from  that  time  shall  forfeit  all  his  lands  and  tene- 
ments, goods  and  chattels  :  which  forfeiture,  &c.  after  debts  paid, 
shall  go,  one  half  to  the  Governor  for  the  time  being,  &c.  and 
for  defraying  the  charges  of  prosecution,  trial  and  execution  of 
such  criminals."  Had  the  clause  ceased  at  the  end  of  the  words 
"attainted  of  the  crime  whereof  he  is  so  indicted,"  no  doubt  re- 
mains with  us,  but  that  the  party  was  liable  to  suffer  all  the  pains 
of  death  prescribed  by  law  for  the  offence  specified  in  the  indict- 
ment ;  and  the  words  following,  so  far  from  altering  this  construc- 
tion, in  our  opinion,  shew,  by  the  most  necessary,  evident,  and 
strong  implication,  that  the  party  was  liable  also  to  be  executed; 
for  the  expences  of  the  execution  are  to  be  defrayed  out  of  his 
forfeited  estate. — We  therefore  have  no  doubt,  that  Aaron  Doanr 
besides  the  forfeiture  of  his  estate,  has  forfeited  his  life. 

Seventh.  We  conceive,  that,  where  a  person  is  attainted  by  an 
act  of  Parliament  or  Assembly,  and  is  brought  before  the  Court, 
and  execution  awarded,  the  practice  most  generally  has  been  to 
do  so,  by  pronouncing  the  express  sentence  ;  and  the  reason  given 
for  it,  is,  because  no  judicial  sentence  had  been  pronounced  be- 
fore ;  but  in  case  of  an  outlawry  by  judicial  proceedings  only,  no 
express  sentence  is  given  upon  the  party's  being  brought  before 
the  Court,  but  merely  an  award  on  the  roll,  that  the  sheriff  do  ex- 
ecution at  his  peril,  or  execution  awarded  by  the  Court;  because  a 
judgment  had  been  given  before.  Judgments  in  criminal  cases 
are  divided  into  two  kinds — 1.  By  express  sentence  to  the  punish- 
ment proper  for  the  crime.  2.  Judgments  without  any  such  sen- 
tence. Of  the  latter  there  are  two  kinds.  1.  Outlawry.  2.  Ab- 
juration. Judgment  of  outlawry  in  England  is  given  by  the  cor- 
oner, and  is  in  these  words,  "  Therefore  the  said  A.  B.  by  the 
judgment  of  the  coroner  of  our  Lord  the  King  of  the  county 
aforesaid  is  outlawed."    The  party  is  thereby  as  much  attainted, 
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1784.  and  shall  forfeit  and  lose  as  much,  as  if  sentence  had  been  given 
*•— y— '  against  him  upon  a  verdict  or  confession.  Finch  of Law,  467.3. 
Inst.  52.  212.  Cro.  Coro.  266.  £j?c.  And  after  such  outlawry,  if 
the  party  is  brought  before  the  Court  of  King's  Bench,  "execu- 
"  tion  shall  be  awarded  against  him,  but  no  sentence  pronounced, 
u  because  the  outlawry  is  a  judgment,  and  no  man  shall  have  two 
"judgments  for  one  offence."  2  Hawk.  chap.  48.  sec.  23.  fo.  447. 
and  the  cases  there  cited.  But  in  the  present  case,  the  judgment 
was  pronounced  before  by  this  same  Supreme  Court,  that  Aaron 
Doan  is  outlawed  and  attainted  of  the  crime  xvhereof  he  is  indicted, 
and  we  do  not  think,  that  it  would  have  been  formal  to  have  given 
a  second  express  judgment.  This  matter  was  mentioned,  and 
well  considered  by  the  judges,  at  the  time  they  awarded  execu- 
tion in  the  present  case  of  Aaron  Doan. 

Eighth.  The  judgment  against  Aaron  Doan  is,  that  he  is  ouU 
lawed  and  attainted  of  the  crime  xvhereof  he  is  indicted — The  record 
shews  that  he  was  indicted  of  a  robbery  ;  in  which  case,  the  ex- 
press judgment  is,  "that  he  shall  be  taken  back  to  the  place  from 
whence  he  came,  and  from  thence  to  the  place  of  execution,  and 
thers;  be  hanged  by  the  neck  until  he  is  dead."  The  judgment 
of  outlawry  implies  all  this.  We  therefore  think,  that  a  warrant 
for  the  execution  may  properly  issue,  giving  these  special  direc- 
tions to  the  sheriff.  We  find,  that  executions  have  been  com- 
manded to  be  done  by  the  Court  zvithoitt  writ,  sometimes  by  writ ; 
and  that  the  king  in  England  has,  by  special  warrants,  frequently 
remitted  part  of  the  punishment  and  .directed  the  rest,  and 
changed  hanging  for  beheading,  though  some  have  doubted  of 
his  authority  to  do  so,  in  the  latter  instance.  2  Hawk.  chap.  51. 
sec.  4.  5.  fo'.  463.  Finch  of  Law,  478.  3  Mod.  42.  Cro.  Jac.  496. 
Ninth.  We  do  not  think,  that  the  outlawry,  in  the  present  case 
can,  at  this  stage  of  the  business,  be  legally  reversed.  The  se- 
veral critical  and  verbal  objections,  now  stated  by  Council,  as 
well  as  most  of  those  preceding,  were  made  at  the  bar,  in  behalf 
of  the  prisoner,  by  his  Council  learned  in  the  law,  answered  by 
the  prosecutor  for  the  Commonwealth,  and  over-ruled  by  the 
Court,  upon  full  discussion  and  mature  consideration.  The  Court 
cannot  make  errors,  nor  reverse  for  errors  which  do  not  exist,  or 
which  they  cannot  see :  They  must  be  satisfied,  that  there  are  er* 
rors.  There  may,  perhaps,  be  some  small  mistakes  in  the  tran- 
script of  the  record  by  the  Prothonotary,  as  we  have  not  seen  it, 
but  th^re  is  no  error  in  the  record  itself,  that  we  have  been  able 
to  discover.  There  has  never  been  a  question  seriously  litigated 
in  Westminster  Hall  upon  a  writ  of  error  to  reverse  an  outlawry 
in  a  capital  case.  Such  a  writ  was  never  granted,  but  from  jus- 
tice, where  there  really  was  error,  or  from  favour,  where  the  king 
v/as  willing  the  outlawry  should  be  reversed  :  They  are  grantable 
merelv  ex  gratia  regis,  and  when  granted,  there  never  was  any 
opposition  made,  and  the  Courts  reversed  them  upon  slight  and 
trivial  objections,  which  could  not  have  prevailed,  if  opposed,  or 
the  precedent  had  been  of  any  consequence  ;  which  could  not  be, 
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as  the  king  had  the  power  to  refuse  the  writ.  All  was  by  consent  1784. 
of  the  king,  and  the  reversal  took  place,  though  there  was  really  <— y— 
no  error  at  all. 

It  is  as  much  a  breach  of  duty,  to  reverse  a  good,  as  it  would 
be  to  affirm  a  bad  outlawry.  The  mischief  goes  farther  than  an 
unrighteous  sentence  in  the  particular  case  ;  for,  to  reverse  with- 
out an  error,  is  10  abolish  that  part  of  the  law. 

Your  Excellencv  further  informs  us,  that  the  offender  has  al- 
leged in  hi^  petition  to  Council,  that  he  was  in  the  city  of  New 
York  at  the  time  the  outlawry  was  sued  forth  against  him.  In 
answer  to  this,  we  can  only  say  with  certainty,  that  if  he  had  put 
any  material  fact  in  issue,  it  would  have  been  tried. 

Upon  the  whole,  three  indictments  for  robbery  have  been  found 
against  him  in  Bucks  county  ;  by  the  examinations  of  Jesse  Vick- 
ers,  Solomon  Vickers.  John  Tomlinson,  Lrael  Doan,  Joseph  Doanf 
&c.  he  was  a  principal  in  them,  and  eight  or  nine  others  in  that 
county,  and  the  counties  of  Philadelphia,  Chester  and  Lancaster  ; 
he  has  been  duly  outlawed  for  one  of  them,  and  execution  legal- 
ly awarded,  according  to  our  judgments. 

We  have  the  honour  to  be,  with  the  greatest  respect, 
Sir,  your  Excellency's  and  the  Council's, 
Most  obedient  humble  servants, 

THOMAS  M'KEAN. 
GEORGE  BRYAN. 
JACOB  RUSH.* 

HAMILTON'S  Lessee  v.  GALLOWAY. 

A  DEED  proved  by  the  affidavit  of  one  of  the  witnesses  before 
a  Justice  of  the  Court  of  Common  Pleas,  but  not  recorded, 
was  offered  in  evidence. 

It  was  objected,  however,    that  this  attestation  is  no  proof  of 
the  deed  at  common  laxv,  unless  it  be  an  ancient  deed,  and  posses- 
sion   is   proved  to  have  gone  along  with   it ;    for,  the  witness       ^ 
ought  to  appear  in  Court. — Nor  is  it  admissible  under  the  Act  of 
Assembly,  for  that  expressly  requires  it  to  be  recorded. 

Teates  answered,  that  the  point  had  already  been  ruled  in 
M'Dill  v.  M"Dill\ 

And,  By  the  Court:  The  deed  may  be  read  in  evidence  ; 
for,   the  recording  does  not  contribute  to  the  proof  of  the  deed, 

*  Since  the  publication  of  these  Reports,  the  Reporter  has  been  favoured  with  the 
reasons,  offered  to  the  Supreme  Executive  Council,  in  reply  to  the  opinion  of  the 
Judges,  by  Mi  Dickinson,  the  President  A  duty  to  the  public  would  sufficiently 
justify  the  insertion  of  this  important  document,  that  the  subject  might  appear  entire  : 
but,  I  confess,  that  I  am  actuated  by  the  additional  motive  of  paving  a  tribute  of  re- 
spect to  the  wish  of  one, who  has  done  honour  to  his  country,  to  his  profession,  and  to 
his  species.     The  document  will  be  found  in  the  Appendix. 

t  Ant.  63. 
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1784.     which  is  established  by  the  oath  before  the  justice  ;  the  record- 
*— ^ — '    ing  only  gives  the  deed  a  special  operation  by  the  express  provi- 
sions of  the  act  of  Assembly.* 


BURKE's  Lessee  v.  RYAN. 

EJECTMENT. — On  the  trial  of  this  cause,  in  deducing  the 
Plaintiff's  title,  a  sheriff's  deed  was  produced,  but  no  part 
of  the  record  recited  therein. 

Sergeant  contended,  that  if  the  title  was  set  forth,  itwas  neces- 
sary to  prove  every  part  of  it;  that  between  the  parties,  the  ft.  fa. 
and  Vend.  Exp.  may  only  be  shewn  ;  but  that  against  a  stranger, 
the  pleadings,  verdict,  and  judgment,  ought  to  be  produced. 
Gilb.  L.  of  E.  9.  10. 

On  a  question  from  the  opposite  Council,  Sergeant  admitted 
that  in  New  Jersey,  it  was  not  the  practice  to  produce  more  than 
the  sheriff's  deed  ;  but  insisted  that,  of  late,  ithad  been  frequent- 
ly required,  and  that  in  strictness,  it  was  indispensably  necessary. 

But,  by  the  Court: — As  the  possession  has  gone  more  than 
twenty  years  along  with  the  deed,  it  is  unnecessary,  in  this  case, 
to  require  farther  proof.  And  the  Chief  Justice  added,  that 
within  his  knowledge,  it  had  not  been  customary,  in  any  case,  to 
produce  the  record. 

Lewis  and  Mifflin  for  the  Plaintiff. — Sergeant  for  the  Defendant. 


HIGHT  v.  WILSON. 

THIS  was  a  feigned  issue  to  try  the  validity  of  a  will,  against 
the  probate  of  which,  a  caveat  had  been  entered  in  the  Re- 
gister's Office.  The  plea  was  insanity  in  the  testator ;  and  evi- 
dence was  given  of  habitual  drunkenness,  old  age,  weakness  of 
body,  shortness  of  memorv,  and  a  few  incoherent  expressions. 
The  Jury,  however,  in  a  very  short  time,  gave  a  verdict  for  the 
Plaintiff  in  the  issue,  who  was  the  devisee  in  the  will. 

The  Chief  Justice,  in  his  charge  to  the  Jury,  intormed  them, 
1st.  That  it  was  not  necessary  that  a  will,  devising  real  estate  in 
this  Commonwealth,  should  be  sealed.  2d.  Nor  that  all  the  sub- 
scribing witnesses  should  prove  the  execution.  3d.  Nor  that  the 
proof  of  the  will  should  be  made  by  those  who  subscribed  as  wit- 
nesses. 4th.  Nor  that  the  will  should  be  subscribed  by  the  wit- 
uesses.f 

*  This  cause  was  tried  at  Carlis'e,  N.  P.  on  the  24th  of  May  1784,  before  M'Ke  an, 
C.J.  At  lee  and  Rush,  Justices. 

f  See  post.  Lewis  Appellant  v.  Maris  Appellee. 


£i0&  Court  of  €iw$  attti  %#■ 
pea$  of  pemtfptoama: 

September  Sessions ,   1784. 


TALBOT  qui  tam,  8cc.  v.  The  COMMANDERS  and  OWN- 
ERS  of  three  Brigs.* 

**  r  I  "*HIS  cause  was  of  great  consequence,  not  only  on  ac- 
JL  count  of  the  property  depending  on  its  decision,  but 
because  the  following  questions  were  determined  upon  solemn 
argument.  First,  That  the  owners  of  Letters  of  Marque  are  re- 
sponsible for  injuries  committed  on  the  high  seas,  by  the  com- 
manders of  vessels  sent  out  by  them,  at  least,  to  the  value  of  the 
vessels.  Secondly,  That  in  cases  of  capture  from  enemies,  per- 
sons in  other  vessels  acquire  no  right,  merely  by  seeing  the  cap- 
ture made.  Thirdly,  That  the  Judge  of  the  Admiralty  for  this 
state,  may  legally  take  cognizance  in  causes  similar  to  this.  Fourth- 
ly, That  the  appeal  in  such  cases  to  the  High  Court  of  Errors 
and  Appeals  for  this  state,  is  regular,  "f 

It  was  an  appeal  from  a  decree  in  the  Admiralty  on  the  follow- 
ing case: — Silas  Talbot,  commander  of  the  armed  sloop  Argo, 
belonging  to,  and  in  the  service  of  these  states,  duly  commission- 
ed, sailed  from  New  London,  in  the  state  of  Connecticut,  the  twen- 
ty-ninth of  August  1779,  on  a  cruise.  On  the  sixth  of  September, 
after  an  engagement  of  three  hours,  he  took  as  prize  upon  the 
high  seas,  an  armed  letter  of  marque  vessel,  called  the  Betsey,  of 
two  hundred  tons  burthen,  with  a  valuable  cargo,  belonging  to 
subjects  of  Great  Britain,  not  being  inhabitants  of  Bermuda,  and 
bound  for  New  York,  then  in  possession  of  the  British  naval  and 
land  forces.  He  took  the  commander  and  eleven  of  the  people 
out  of  the  prize,  leaving  three  in  her,  and  put  on  board  a  prize- 
master  and  eleven  other  hands,  with  instructions  to  proceed  to 
New  London.  The  firing  was  heard,  and  the  engagement  for 
more  than  an  hour  seen  by  persons  on  board  three  letter  of 
marque  brigs  that  had  lately  sailed  from  Philadelphia.  During 
the  engagement  the  Betsey  was  perceived  from  the  three  brigs, 
bearing  towards  them.  Ker  surrender  was  also  seen  from  on 
board  them.  The  prize-master  in  obedience  to  his  instructions, 
proceeded  on  his  voyage  in  company  with  the  Argo  for  New  Lou- 
don.    Some  time  after  the  three  brigs   were    discerned   from   on 

*  For  the  decree  in  the  Admiralty  in  this  case,  and  the  evidence  upon  which  it  was 
principally  founded,  I  beg  leave  to  refer  the  reader  to  a  small  volume  of  Reports  of 
Cases  in  the  Admiralty  of 'Pennsylvania,  published  by  the  Honourable  Francis  Hopkin- 
son,  Esquire,  the  Judge  of  that  Court;  and  printed  by  Dobsan'm  Phi laJelpbia.  In 
this  book  will,  likewise,  be  found  several  important  decisions  upon  questions  of  Hy- 
pothecation. 

t  To  understand  the  arguments  in  this  cause,  it  may  be  necessary  rn  premise,  that 
the  Council  for  the  Respondent  contended,  that  the  appeal  lay  to  the  Court  of  Ap- 
peals', instituted  by  the  United  States  ;  and  the  Council  for  the  Appellants,  that  the- 
Court  of  Admiralty  for  this  state  had  no  jurisdiction  in  this  case. 
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1784.  board  the  Betsey.  Towards  evening  they  chased  the  Argo  and 
*— y— '  Betsey.  The  next  day,  early  in  the  morning,  the  prize  being  in 
tow  of  the  Argo,  the  three  brigs  were  seen  from  on  board  the 
prize,  and  the  Argo  chasing  them.  The  brigs  approached  fast 
under  British  colours.  Captain  Talbot  finding  it  impracticable 
for  the  prize  to  escape,  with  a  trumpet  hailed  her,  directing  the 
prize-master  to  throw  off  the  rope,  and  lie  too  with  the  piize,  un- 
til the  three  brigs  should  come  up  with  her,  adding,  that  he  with 
the  Argo  would  run  a  little  to  leeward  and  lie  too  also — and  that 
if  the  brigs  should  prove  to  be  American,  the  prize-master  should 
endeavour  to  obtain  permission  for  the  prize  to  come  down  by 
herself  and  inform  him  of  the  brigs  being  friends.  In  a  short 
time  the  brigs  came  up,  and  from  one  or  two  of  them  under  Bri- 
tish colours,  the  Betsey  was  fired  at  twice,  she  then  bearing  Bri- 
tish colours  reversed,  according  to  the  custom  of  prizes,  and  be- 
ing in  the  latitude  of  39  degrees  4  minutes,  and  the  longitude  of 
71  degrees  24  minutes.  When  first  hailed,  the  people  on  board 
the  Betsey  answered,  she  was  from  Montseratt.  Persons  from 
two  of  the  brigs,  one  of  which  had  fired  at  the  Betsey,  boarded 
her.  Among  these  was  W.  D.  from  the  last  mentioned  brig. 
The  commander  of  this  brig  was  informed  by  the  prize-master 
on  board  the  Betsey,  that  she  was  a  prize  to  the  Argo,  command- 
ed by  Captain  Talbot;  that  the  vessel  then  in  sight  was  the  Ar- 
go ;  that  he  was  put  on  board  the  Betsey  as  prize-master  by  Cap- 
tain Talbot;  he  shewed  him  his  written  instructions  as  such  ;  but 
said  the  Betsey  had  been  taken  three  davs  before.  W.  D.  from 
on  board  the  Betsey,  told  the  said  commander,  that  the  prize- 
master  denied  having  seen  the  brigs  the  day  before,  or  that  she 
was  then  captured  ;  but  from  every  circumstance,  and  from  the 
report  of  one  of  her  English  sailors,  he  was  convinced,  she  was 
the  same  vessel  seen  engaged  the  day  before.  On  board  the  brig, 
to  the  commander  of  which  this  information  was  given,  were  a 
boatswain  and  sail-maker,  who  had  been  taken  by  Captain  Tal- 
bot  about  ten  davs  before  in  a  vessel  from  London,  and  sent  by 
him  prisoners  to  Philadelphia,  and  shipped  there.  One  of  the  per- 
sons put  into  the  Betsey  by  Captain  Talbot,  knowing  them,  men- 
tioned this  fact  in  conversation  on  board  the  said  brig,  to  W.  D, 
The  person  thus  put  on  board  by  Captain  Talbot  also  said,  that 
the  Betsey  had  been  taken  three  davs  before.  The  papers  on 
board  the  Betsey  were  examined  by  W.  D.  in  behalf  of  the  three 
biigs,  and  the  number  of  names  specified  in  the  English  papers, 
was  found  to  correspond  wi:h  the  number  of  persons  then  on 
board.  From  these  papers  it  appealed,  that  she  was  a  British  ves- 
sel bound  from  Montserrat  to  New  Tork.  W.  D,  made  several 
other  examinations  on  board  the  Betsey  on  behalf  of  the  three 
brigs,  and  in  the  course  of  them  was  informed  by  a  seaman  who 
belonged  to  her  while  possessed  by  the  British,  that  she  was  taken 
the  day  before.  This  sailor  also  said,  she  sailed  from  Montser- 
rat. Before  W.  D.  left  Philadelphia,  he  had  heard  in  the  coffee- 
house there,  a  few  days  before  he  sailed,  that  the  Argo  a  New  Eng- 
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land  privateer  had  taken  the  Dublin  cutter,  fitted  out  full  of  men  of  \  /g4. 
war's  men.  While  these  examinations  were  made,  the  two  o^her  u^v-^/ 
brigs  chased  the  Argo,  under  all  sail,  upon  which  Captain  Talbot, 
concluding  they  must  have  been  British  cruisers,  made  sail  before 
the  wind,  and  soon  left  them.  The  commanders  of  the  three  brigs 
took  the  prize-master  and  hands  out  of  the  Betsey,  who  were  carried 
to  Spain,  except  one  or  two  of  the  least  considerable,  and  also  took 
out  of  her  two  cannon,  small  arms,  powder,  ball,  two  roils  of 
cordage,  and  some  other  articles.  They  then  put  a  person  on 
board  her  as  prize-master,  and  men  from  each  of  the  brigs,  with 
written  orders,  dated  the  7th  of  September  1779,  and  signed  by 
them  all,  directing  him  to  "  take  charge  of  her  as  prize  to  the  brigs 
Achilles,  Patty,  and  Hibernia;  carry  her  into  Delaware,  Chesapeake 
Egg-Harbour  or  Boston,  but  to  gt-t  her  if  possible  into  Delaware, 
Chesapeak,  or  Egg-  Harbour,  for  fear  of  the  sloop  Argo's  falling  in 
with  her,  begging  him  to  stand  to  the  southward  that  night,  and 
strive  hard  for  Philadelphia."  These  orders  were  signed  on  board 
the  brig,  the  commander  of  which  had  directed  the  examinations 
belore  mentioned  on  board  the  Betsey.  The  Betsey  sailed  ofF 
close  by  the  wind  to  th«  southward,  was  afterwards  retaken,  car- 
ried into  Nexv-Tork,  and  restored  to  the  former  owners.  On  the 
17th  of  September,  1779,  Congress  resolved,  "that  in  considera- 
tion of  the  distinguished  merit  of  Colonel  Silas  Talbot,  a  com- 
mission of  Captain  in  the  navy  be  given  him,  and  that  the  marine 
committee  be  directed  to  provide  a  proper  vessel  for  him  as  soon 
as  possible."  On  the  first  of  March,  1780,  Congress  resolved, 
"that  any  interest  The  United  States  may  have  in  the  capture  of 
the  Betsey  by  the  sloop  Argo,  Captain  Silas  Talbot,  be  relinquished 
to  the  said  Captain,  and  the  officers,  seamen,  and  marines,  un- 
der his  command  at  the  time  of  the  capture."  On  the  13th  of 
March,  1780,  Captain  Talbot,  qui  tarn,  &c.  filed  his  bill  in  the 
Court  of  Admiralty  for  this  state,  against  the  three  brigs,  their 
owners  and  commanders.  Process  issued  accordingly.  On  the 
27th  the  owners  came  severally  before  the  Court,  and  entered 
into  stipulations  for  the  performance  of  the  decree.  August  29th, 
a  plea  to  the  jurisdiction  filed,  "for  that  in  cases  of  damages  to 
be  assessed  or  recovered  to  make  satisfaction  for  a  wrong  or  tres- 
pass to  person  or  property,  the  prosecutions  ought  to  be  in  Courts 
of  Common  Law."  Replication,  "that  the  cause  of  action  was 
within  the  jurisdiction  of  the  Admiralty."  Plea  dismissed,  Re~ 
spondeant  Ouster  awarded,  and  plea  of  Not  Guilty  filed.  July 
19th,  1783,  decree,  that  die  Libellants  have  and  recover  oi  the 
Respondents  _£l2,791  5  0  with  costs,  and  on  the  22d  the  Re- 
spondents appeal. 

The  cause  was  ably  argued  on  several  days,  and  now,  at  an 
adjourned  sessions,  held  the  14th  of  January  1785,  the  Presi- 
dent delivered  the  resolution  of  the  Court. 

Dickenson,  President: — There  are  two  principal  questions 
concerning  jurisdiction  in  this  cause. 
Vol.  I.  N 
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1784.         First.  Whether  the  Court  of  Admiralty  for  this  state  had  ju- 
*— -v— ^    risdiction  ? 

Second.  Whether  this  Court  has  jurisdiction  ? 

The  first  has  been  subdivided  into  these  secondary  questions: 

First.  Could  the  Court  of  Admiralty  for  this  state  take  cog- 
nizance as  an  Instance  Court,  supposing  this  cause  not  to  be  a 
cause  of  prize? 

Second.   Did  that  Court  take  cognizance  as  a  Prize  Court? 

It  is  acknowledged  by  the  Council  for  the  Appellants,  that  if 
this  is  not  a  cause  of  prize,  fhe  Court  of  Admiralty  might  take 
cognizance  as  an  Instance  Court,  it  being  now  settled  that  dama- 
ges may  be  assessed  in  the  Admiralty — if  it  was  not  for  an  ob- 
jection arising  from  the  Act  of  Assembly  for  regulating  and  es- 
tablishing admiralty  jurisdiction  in  this  state.  By  that  Act  the 
Judge  of  the  Admiralty  shall  "  have  cognizance  of  all  controver- 
sies, suits,  and  pleas  of  maritime  jurisdiction,  not  cognizable  at 
the  common  law,  and  thereupon  shall  decree  as  the  maritime  law, 
the  law  of  nations,  and  the  laws  of  this  commonwealth  shall  re- 
quire." The  objection  made,  is,  that  the  present  controversy 
is  cognizable  at  common  lazu. 

It  is  manifest  from  this  Act  that  in  framing  it,  the  Legislature 
took  into  consideration  the  English  statutes  relating  to  things  done 
upon  the  high  seas,  and  particularly  the  statutes  of  the  13th  of 
Richard  the  second,  ch.  3,  and  5,  and  the  2d  of  Henry  the  fourth, 
ch.  11.  by  which,  "  Admirals  and  their  deputies  are  prohibited 
from  meddling  with  anything  done  within  the  realm  of  EnglandJauX 
only  with  things  done  upon  the  seas,  according  to  that  which  hath 
been  duly  used  in  the  time  of  Edward  the  third"  and  it  is  "  de- 
clared, that  the  Court  of  the  Admiral  hath  no  manner  of  conu- 
sance, power,  or  jurisdiction  of  any  contract,  plea  or  quarrel,  or 
of  any  other  thing  done  or  rising  within  the  bodies  of  counties, 
except  in  cases  of  death  or  mayhem  done  in  great  ships  being  in 
the  main  stream  of  rivers  beneath  the  *  points  of  the  same." 

It  is  clear  even  from  these  cautions  against  encroachments  of 
the  Admiralty  upon  the  courts  of  common  law,  and  from  the  well- 
known  dispute  mentioned  in  Coo  IPs  4>th  Inst,  that  the  jurisdiction 
of  that  Court,  as  to  a  things  done  upon  the  sea,"  is  acknowledged 
to  be  proper :  and,  that  as  to  them  the  jurisdiction  of  the  common 
law  courts  was  not  proper,  but  only  acquired  by  a  ficti&n  in  sup- 
posing them  to  have  been  done  in  the  same  county,  when  they 
were  not.  4  Inst.  134  to  143.  3  Blackst.  43,  106,  &c  Fortescue  de 
Laudibus  67.  et  in  notis.  The  common  law  courts  had  a  great  ad- 
vantage. They  used  it.  There  was  no  superior  court  to  prohibit 
them.  They  went  beyond  the  "Credo  quia  impossibile  est;"  for 
they  upon  certain  sup-rrestions,  without  **  believing"  them,  bul  know- 
ing them  to  be  both  false  and  impossible,  assumed  jurisdiction; 

*  Doctor  Zoucb,  in  his  "  Jurisdiction  of  the  Admiralty,"  p.  85.  urges  strong  rea- 
sons against  this  construction  ;  and  in  Owen's  Reports,  p.  122.  it  is  said  by  the 
Court,  that  the  statute  of  the  15th  of  Richard  the  2d.  is  misprinted.  For  the 
translator  mistook  bridges  for  points,  that  is  to  say  the  Lands-End. 
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and  would  not  permit  evident  truth  to  be  regarded.  With  such  1734, 
laboured  ingenuity  has  the  jurisdiction  of  common  law  courts,  as  s— y— ^ 
to  acts  upon  the  high  seas,  been  sustained,  to  the  great  mortifi- 
cation of  Sir  Thomas  Rydlye  and  other  learned  Civilian^,*  the 
former,  with  much  commendation  from  the  rest,  verv  gravely 
undertaking  to  prove,  that  a  ship  could  not  sail  in  Cheapside  in 
the  city  of  London,\  the  place  usually  assigned  in  suggestions,  as 
the  scene  of  naval  transactions. 

Yet,  notwithstanding  these  statutes,  mariners  have  in  England 
been  allowed  to  sue  for  wages  in  the  Admiralty,  upon  contracts 
made  there  within  the  body  of  a  county,  "against  the  statute  ex- 
presslyV  as  was  held  by  die  Judges,  when  that  great  man,  Lord 
Chief  Justice  Holt,  presided  in  the  King's  Bench.  Sulk.  33.  The 
reasons  were,  that  the  remedy  was  rawer,  because  they  could  join 
in  the  suit,  and  better,  because  the  ship  would  be  answerable. 

In  the  present  case,  the  owners,  masters  and  sailors  of  the  three 
brigs  could  not  be  jointly  sued  at  common  law.  If  they  could  not, 
what  a  multiplicity  of  actions  must  be  brought?  Supposing  the 
owners,  commander  and  men  of  the  Argo  could  join  in  a  suit  at 
common  law,  one  of  them  might  destroy  the  action  by  a  J  release. 
The  vessels  are  not  liable  in  the  same  manner  at  common  law, 
as  they  are  in  a  Court  of  Admiralty. 

If  the  Court  of  Admiralty  for  this  state  cannot  take  cognizance 
of  things  which  courts  of  common  law  may  draw  into  their  cog- 
nizance, it  seems  to  have  been  nugatory  in  the  Legislature  to  have 
given  that  Court  any  other  jurisdiction  than  in  cases  of  prize  ;  for 
even  in  the  case  of  wages,  justly  a  favourite  object  of  admiralty 
jurisdiction,  mariners  may  sue  for  them  at  common  law. 

It  appears  to  have  been  the  intention  of  the  Legislature,  that 
justice  should  be  done  in  the  easiest  and  best  manner,  and  that 
by  the  words  "not  cognizable  at  common  law,"  should  be  under- 
stood, "not  properly  cognizable  at  common  law." 

The  next  secondary  question  is  so  connected  with  the  definition 
of  a  cause  of  prize,  and  the  treating  of  that  subject  introduces  so 
many  Considerations  concerning  relative  Circumstances  in 
these  States,  and  the  Law  of  Nations,  and  these  again  are 
so  combined  with  Enquiries  as  to  the  Jurisdiction  of  this 
Court,  that  they  cannot  be  conveniently,  at  least,  not  easily  se- 
parated. We  will  at  present  therefore  pass  to  the  second  prin- 
cipal question,  reserving  till  that  shall  be  discussed,  what  pecu- 
liarly relates  to  the  question  we  now  leave. 

This  state  has  all  the  powers  of  Independent  Sovereignty  by 
the  Declaration  of  Independence  on  the  4th  of  July,  177&,  ex- 
cept what  were  resigned  by  the  subsequent  Confederation  dated 
the  9th  of  July,  1778,  but  not  completed  by  final  ratification  un- 
til t\\e  first  of  March,  1781. 

*  Fictio,  est  in  recerta,  ejus  quod  est  possibile,  advfersus  veritatem,  pro  verita'e  a 
jure  facta  assumptio      Doctor  Godolphhis  view  of  Admiralty  Jurisdiction,  p.. 84, 
t  Zaucb,  p.  131.     God.  p.  105.     3  glad-stone,  10,". 
i.3  Lev.  355. 
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1784.  By  the  Confederation,  The  United  States  are  vested,  among  other 
*— •¥"*->  things,  with  the  "  sole  and  exclusive  power  of  establishing  rules 
for  deciding  in  all  cases  what  captures  on  land  and  water  shall  be 
legal,  and  in  what  manner  prizes  taken  by  land  or  naval  forces 
in  the  service  of  The  United  States  shall  be  divided  or  appropri- 
ated ;  of  granting  letters  of  marque  and  reprisal  in  times  of 
peace  ;  appointing  Courts  for  the  trial  of  piracies  and  felonies 
committed  on  the  high  seas,  and  establishing  Courts  for  receiv- 
ing and  determining  finally  appeals  in  all  cases  of  captures." 

Such  a  Court  was  established  by  the  style  of  "  The  Court  of 
Appeals  in  cases  of  capture."  Acts  of  Congress,  May  24,  1780. 
By  the  commission,  the  Judges  are  "to  hear,  try  and  determine 
all  appeals  from  the  Courts  of  Admiralty  in  the  states  respectively, 
in  cases  of  capture,  which  now  are,  or  hereafter  may  be  duly  en- 
tered and  made  in  any  of  the  said  states."  Acts  of  Congress, 
February  2d,   1780. 

It  was  resolved  by  Congress,  May  24,  1780,  "that  all  matters 
respecting  appeals  in  cases  of  capture,  now  depending  before 
Congress  or  the  Commissioners  of  Appeals,  consisting  of  mem- 
bers of  Congress,  be  referred  to  the  newly  erected  Court  of  Ap- 
peals to  be  there  adjudged  and   determined  according  to  law." 

It  is  necessary  to  enquire,  what  is  the  reasonable  and  legal 
meaning  of  the  words  of  the  Confederation,  and  of  Congress,  in  their 
several  acts  relative  to    his  subject,  for  that  is  the  true  meaning. 

Thus  we  shall  be  led  into  a  construction,  by  which  the  positive 
words  may  be  properly  and  jusii)  modified. 

What  are  the  foundations  of  such  a  construction  here  ?  First— 
The  Council  for  the  Respondent,  are  themselves  compelled  to 
quality  tht  generality  ot  the  expression,  "  establishing  Courts 
for  receiving  and  determining  finally  appeals  in  all  cases  of 
captures,"  by  adding,  as  prize.  The  addition  is  indispensably 
necessary;  for  without  it,  the  words  would  comprehend  every 
kind  of  taking,  on  land  and  water,  in  peace  and  war.  Having 
been  obliged  to  go  so  far,  in  qualifying  rhe  extent  of  the  origi- 
nal expression,  we  are  under  the  same  necessity  of  explaining 
the  terms  of  qualification  themsehes  ;  and  certainly  we  have  the 
same  right,  founded  on  reason  and  law,  to  explain  them,  that 
we  had  to  introduce  them.  In  doing  this  we  shall  find,  Secondly — 
That  "  captures,  as  prize,  by  citizens  of  The  United  States,  may 
be  carried  into  foreign  countries,  and  be  legally  proceeded  against 
in  the  Courts  of  Admiralty  there;  and  therefore  it  is  to  be  infer- 
red that  the  Confederation  intended  only  such  captures,"  brought 
infra  prcetidia  ol  The  United  States.  That  this  was  the  intention 
thereof,  further  appears,  as  Thirdly — Congress,  in  the  commis- 
sion and  resolution  before  mentioned,  have  shewn  their  sense  of 
the  words  "  cases  of  captures,"  by  using  them  in  reference  to  ap- 
peals "  in  cases  of  capture,  which  then  were  duly  entered  and  de- 
pending," as  well  as  to  future  cases;  but  none  were  "  then  enter- 
ed and  depending,"  except  where  the  "captures"  were  brought 
infra prcc&idia  of  The  United  States.    This  sense  of  Congress,  will 


HIGH  COURT  OF  ERRORS  AND  AFPEALS  OF  PENNSYLVANIA.  iQj 

appear  still  more  plain  from  their  several  following  resolutions,     1784. 
prior  to  the  Confederation  ;  which  were  in  force  at  the  time  of  the    <— v— ' 
capture  made  by  Captain  Talbot,  and  which  were  the  ground-work 
of  the  ninth  section  of  the  Confederation.   "  November  25, 1775. — 
That  it  be  recommended  to  the  several  Legislatures,  as  soon  as 
possible  to  erect  Courts  of  Justice,  or  give  jurisdiction  to  the 
Courts  now  in  being,  to  determine  concerning  captures  to  be  made. 
If  the  capture  be  made  on  open  sea,  the  prosecution  shall  be  in 
the  Court  of  such  colony  as  the  captor  may  find  most  convenient ; 
provided,  that  nothing  in  this  resolution,  shall  be  construed  so  as 
to  enable  the  captor  to  remove  his  prize  from  any  colony  compe- 
tent to  determine  concerning  the  seizure,  after  he  shall  have  car- 
ried the  vessel  so  seized,  within  any  harbour  of  the  same. — That 
in  all  cases  an  appeal  shall  be  allowed  to  Congress,  or  persons  ap- 
pointed by  them. — That  when  vessels  are  fitted  out  by  private 
persons,  the  captures  made,  shall  be  to  the  use  of  the  owners. 
December  5. — That  in  cases  of  re-captures,  the  re-captors  shall 
retain  for  salvage,  according  to  the  time,  &c.  March  23,  1776. — 
That  all  vessels  and  goods  belonging  to  inhabitants  of  Great  Bri- 
tain, taken  on  the  high  seas,  by  armed  vessels  of  private  persons, 
and  commissioned,  being  libelled  and  prosecuted  in  any  Court 
erected  for  trial  of  maritime  affairs  in  any  of  the  colonies,  shall 
be  deemed  and  adjudged  to  be  lawful  prize. — Vessels  and  goods 
taken  near  the  shores  of  a  colony,  by  the  people,  or  a  detachment 
of  the  army,shall  be  deemt-d  lawful  prize,  and  condemned  in  the 
Court  of  Admiralty  of  that  colony. — Commissions  to  be  obtain- 
ed, and  bonds  to  be  given  for  observance  of  instructions  from 
Congress.      Instructions  to  the  commanders  of  private  vessels 
of  war:  You  shall  bring  such  vessels,  &c.  as  you  shall  take,  to 
some  convenient  port  of  the  United  Colonies,  that  proceedings 
may  thereupon  be  had  in  due  form,  before  the  Courts  which  are 
or  shall  be  there  appointed  to  hear  and  determine  causes  civil  and 
maritime. — You  shall  bring  one  or  two  of  the  principal  persons 
of  the  vessel,  as  soon  as  may  be,  to  the  Judge  of  such  Court  to 
be  examined,  and  deliver  to  the  said  Judge  all  papers,  &c. — You 
shall  keep  and  preserve  every  vessel,  &c.  by  you  taken,  until  they 
shah,  by  sentence  of  a  Court  properly  authorized,  be  adjudged 
lawful  prizes,  not  breaking  bulk,  nor  suffering  such  a  thing  to  be 
done."     Fourthly — By  the  maritime  law  of  nations,  the  appro- 
priation of  jurisdiction  to  a  particular  Court  of  Admiralty,  depends 
upon  the  capture  being  infra prccsidia,  3  Blackstone,  108.  that  lazu 
regarding  proceedings  in  ran,  the  acquittal  or  condemnation  of 
the  ship  or  goods.     Answer  of  the  British  Court,  to  the  memo- 
rial delivered  by  order  of  the   King  of  Prussia,  Exposition  des 
motifs.  11.  12  Mod.  143.     It  would  be   injurious  to  nations  if  it 
was  otherwise  ;  for  it  would  cause  competition  of  jurisdictions,  and 
would  occasion  frauds.     The  usual  method  is  simple  and  fair. 
Fifthly — The  articles  in  the  treaties  of  The  United  Stale:,   with 
France,  the  United Netherlands  and  Siveden,  with  relation  to  prizes, 
refer  to  the  cases  of  prizes  conducted  into  the  ports  of  the  contract- 
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1784.  ing  powers,  relying  on  cautions  against  malversations  and  con- 
v— v-— '  traventions  to  be  given  by  commanders  of  private  vessels  of  war, 
rules  and  regulations  for  deciding  the  legality  of  prizes,  and  tri- 
als in  Courts  of  Admiralty  generally.  Sixthly — An  authority 
to  "  establish  rules  for  deciding  in  all  cases,  what  captures  on 
land  or  water  shall  be  legal,  and  Courts  for  receiving  and  deter- 
mining finally,  appeals  in  all  cases  of  captures,"  as  prize,  brought 
•  infra  prcesidia  of  The  United  Slates,  together  with  the  other  pow- 
ers vested  in  Congress,  will  sufficiently  obviate  the  mischiefs  ap- 
prehended from  the  irregularities  of  citizens  of  Confederated 
America  upon  the  high  seas. 

Foreigners  are  protected  by  the  Confederation,  from  the  irre- 
gularities mentioned  ;  for,  Congress  can,  '-'  exclusively,  appoint 
Courts  for  the  trial  of  piracies  and  felonies  committed  on  the 
high  seas,"  and  can  send  out  a  naval  force  to  cruise  for  and  seize 
the  offenders.  If  the  Respondent  was  a  Frenchman,  and  the  de- 
cree goes  against  him,  he  could  not  justly  complain  ;  for  he  in- 
stituted his  suit  in  an  American  Court.  If  the  Appellants  were 
Frenchmen,  and  the  decree  goes  against  them,  they  could  not  just- 
ly complain,  for  they  took,  without  battle,  by  force  and  violence, 
from  a  friend  and  ally,  that  which  in  their  sight,  according  to 
their  own  allegations  and  proofs,  he  had  before  fought  for  and 
captured,  and  afterwards  voluntarily  put  themselves  within  the 
jurisdiction,  precinct  and  power  of  an  American  Court.  What 
are  the  sentiments  of  learned  authors,  treating  of  the  law  of  na- 
tions, upon  such  an  occasion  ?  "  Quae  ab  hosiibus  capiuntur,  statim 
capientium  fiunt;  which  is  to  be  understood,  when  the  battle  is 
over.  Voel,  and  many  writers  he  refers  to,  maintain  with  great 
strength,  per  solam  occnpationcm  dominium  prcedae  hostibus  ac- 
quiri.  One  argument  used  to  prove  it,  is,  that  the  instant  the 
captor  has  got  possession,  no  friend,  fellow-soldier,  or  ally,  can 
take  it  from  him,  because  it  would  be  a  violation  of  his  property." 
Lord  Mansfield,  delivering  the  resolutions  of  the  Cjurt,  in  the 
case  of  Goss  and  another  against  Withers.  In  either  case,  and 
in  the  strongest  light  in  which  the  affair  can  be  viewed,  it  is  no 
more  than  a  matter  to  be  treated  of  between  their  Sovereign  and 
The  United  States.  2  Shower,  232.  Raym.  473.  If  it  be  said 
that  Congress  should  have  a  legal  mode  of  making  compensation, 
by  rectifying  improper  decisions  against  foreigners,  thereby  to 
prevent  disagreeable  consequences,  it  is  a  doctrine  that  cannot  be 
universally  admitted,  for  reasons  too  plain  to  be  insisted  on.  If 
it  be  confined  to  acts  on  the  high  seas, provision  has  been  made  by 
the  Confederation,  in  the  cases  xvhere  it  was  judged  necessary.  What 
the  rulers  of  nations  desire  and  stipulate  for  in  treaties,  as  to  trans- 
actions on  the  high  seas,  is  to  secure  their  people  from  being  plun- 
dered by  the  citizens  or  subjects  of  those  with  whom  they  treat. 
That  great  point  being  guarded,  and  it  is  guarded  here,  the  dan- 
ger of  consequences  from  cases  that  rarely  occur,  complicated 
with  a  variety  of  circumstances,  and  decided  upon  in  open  Courts, 
are  not  to  be  apprehended.  When  sovereigns  are  determined  to 
quarrel,  they  will  never  want  pretences  j  but  while  they  revere  the 
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sacred  obligations  of  justice  and  humanity,  or  the  precious  senti-  1784. 
ments  of  the  good  and  wise  in  their  own  and  succeeding  ages,  t—yj 
the)'  will  not  disturb  the  repose  of  the  world,  by  violating  the  law 
of  nations,  upon  slight  claims  of  their  subjects,  or  u  in  reminime 
dubia."  Answer  of  the  British  Court,  23  Vuttel  Bo.  11,  ch.  4,  5, 
7.  Neither  can  one  of  these  states  prey  upon  another,  without  vio- 
lating the  Confederation,  for  by  that,  "  No  vessel  of  war  shall  be 
kept  up  in  time  of  peace  by  any  state,  except  such  number  only, 
as  shall  be  deemed  necessary  by  The  United  States  in  Congress 
assembled,  for  the  defence  of  such  state,  or  its  trade  ;  nor  shall 
any  state  engage  in  any  war  without  their  consent,  unless  invaded 
by  enemies,  or  certainly  advised  of  an  intended  invasion  by  In- 
dians: Nor  grant  commissions  to  any  ships  or  vessels  of  war,  nor 
letters  of  marque,  or  reprisal,  except  it  be  after  a  declaration  of 
war  by  The  United  States  in  Congress  assembled,  and  then  only 
against  the  kingdom  or  state,  and  the  subjects  thereof,  against 
which  war  has  been  so  declared,  unless  infested  by  pirates,  and 
then  only  until  The  United  States  in  Congress  assembled,  shall  de- 
termine otherwise."  Besides,  "  All  disputes  and  differences  con- 
cerning any  cause  whatever,  are  determinable  by  Courts  to  be  es- 
tablished under  the  authority  of  Congress." 

Let  us  now  enquire  whether  the  present  case  is  such  a  cause  of 
prize  as  is  mentioned  in  the  many  cases  quoted  by  the  Council 
for  the  Respondent. 

In  what  circumstances  is  any  of  those  cases  like  this  ?  Does  it 
appear  from  any  of  them,  that  the  Prize  Court  in  Eng land  would 
decide  such  a  case  as  this  is  P  Does  it  appear  that  the  Courts  of 
Westminster  Hall,  in  any  action  for  such  a  trespass  as  this,  would 
refuse  to  take  cognizance,  because  the  original  taking  was  a  cap- 
ture as  prize  P  Does  it  appear  that  they  would  refuse  to  take  cog- 
nizance, under  colour  that  the  second  taking  was  a  capture  as 
prize  P  If  they  should,  ought  any  such  decision  to  have  weight 
with  us  in  this  case  ?  What  are  the  cases  quoted?  A  justification 
by  persons  of  original  captures  made  by  themselves,  because 
made  as  prize.  What  is  this  case  ?  A  justification  by  persons  of 
their  conduct,  after  a  capture  made  in  battle,  by  others  in  their  sight , 
under  pretension  of  right,  founded  on  that  circumstance.  If  they 
say,  the  second  taking  was  an  original  capture  as  prize,  their  as- 
sertion is  falsi  fed  by  their  own  proofs,  that  they  saw  the  capture 
made  by  others,  the  day  before.  If  they  sav,  their  proceedings 
were  united  with  the  original  capture  as  prize,  by  being  in  sight 
at  the  time,  let  them  take  care  that  their  pretension  of  right  is 
well  founded.  Comb.  367.  If  it  is  not,  their  proceedings  are  dis- 
tinct from  the  original  capture,  and  they  are  plainly  trespassers, 
and  must  abide  by  the  consequences.  We  are  clearly  of  opinion, 
that  their  pretension  of  right  is  utterly  unfounded,  and  that  the 
whole  conduct  of  the  commanders  and  crews  of  the  brigs,  was 
cruel,  unprovoked,  wanton,  and  mala  fide.  In  this  very  singular 
and  extraordinary  case,  they  have  exerted  themselves  to  disable 
the  Respondent  from  proving  the  capture  to  be,  prize ;  and  is  the 
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1784.  sole  question  afterwards,  to  be,  prize  or  not?  What  necessity 
*— ■ -v—- *  is  there  for  determining  whether  the  Betsey  was  prize  or  not?  Is 
it  not  evident  from  the  case  of  Combs  against  the  Hundred  of 
Bradley,  in  Salkeld's  Reports,  and  of  Goss  and  another  against 
Withers,  in  Burrow,  and  many  other  cases,  that  an  action  will  lye 
on  possession  by  the  Plaintiff?  and  with  what  peculiar  force  does 
the  reason  apply  in  this  case,  for  the  action  being  maintained 
merely  on  the  possession?  This  Court,  and  the  Court  of  Admi- 
ralty are  competent,  not  only  to  direct  proceedings,  but  to  ascer- 
tain facts,  judge  of  them,  and  the  law  upon  them,  and  assess  da- 
mages, as  justice  may  require.  As  to  the  notion  of  mistake  ex- 
cusing, it  is  a  petitio  principii*  The  mistake  does  not  appear — 
the  crime  does.  So  far  Irom  behaving  as  partners  in  the  capture, 
with  the  Argd,  the  commanders  of  the  three  brigs,  who  saw  the 
surrender  to  her,  chase  her  off;  send  the  Betsey  as  prize  to  them- 
selves only,  for  a  port  distant  from  the  home  of  the  captors,  and  in 
the  eye  of  the  -wind,  though  in  a  part  of  the  sea  where  she  was 
particularly  exposed  to  dangers  from  the  enemy,  vrith  orders  to 
avoid  certain  ports,  for  fear  of  the  Argo's  falling  in  with  her.  In 
fact,  it  was  not  a  real  but  a  pretended  capture,  as  prize,  by  them. 
Are  we  then  bound,  in  such  a  case,  to  call  it  a  cause  of  prize  be- 
cause the  original  taking  xvas  a  capture,  as  prize  ?  Or  are  we  to 
refuse  to  call  it  a  trespass  though  the  second  taking  was  not  2l 
capture,  as  prize  ? 

How  far  soever  the  learned  Judges  in  England  have  carried 
the  justification  of  captures,  from  the  circumstance  of  their  being 
made  as  prize,  yet  they  never  have  carried  it  as  far  as  this  case  ex- 
tends. That  they  have  gone  a  great  way  is  evident.  In  the  cited 
case  of  Vandcrxvoodst  and  others  against  Thompson,  the  Defendant, 
in  an  action  of  trespass,  having  a  letter  of  marque,  took  a  vessel 
that  made  some  resistance,  and  carried  her  to  Nexvcastle,  where 
she  was  seized  by  the  Custom-house  officers,  for  having  smuggled 
goods  on  board;  and  she  was  afterwards  condemned  in  the  Exche- 
quer. It  was  contended  for  the  Plaintiff,  that  the  capture  was  un- 
lawful, because  the  Defendant  did  not  belong  to  the  Custom-house^ 
and  he  could  not  justify  the  seizure  under  the  hovering  act  of  6 
Geo.  I.  ch.  11.  as  Kings''  ships  only  can  seize  under  such  circumstan- 
ces. It  was  held,  u  As  there  was  reason  to  suppose  that  the  ship 
was  a  pirate,  though  the  Jury  should  be  satisfied  she  xvas  not  really 
so,  yet  the  action  would  not  lye."  Afterwards,  "there  was  a 
motion  for  a  new  trial,  which,  upon  consideration,  was  denied  by 
the  Court." 

If  that  cause  was  cognizable  in  the  Prize  Court,  and  if  that 
Court  determines  solely  by  the  law  of  nations  and  treaties,  as  is 
laid  down  by  the  Judges,  how  were  other  nations  interested  in 
the  principle  of  such  &  decision  ?  If  it  xvas  not  cognizable  in  the 
Prize  Court,  how  can  it  be  applied  to  the  present  case,  in  favour 
of  the  Respondent? 

To  procet .•:'■ — If  the  Courts  of  Westminster  Hall,  in  an  action 
for  such  a  trespass  as  this,  should  refuse  to  take  cognizance  because 
the  original  taking  was  a  capture  asprize,  or  under  colour  that  the 
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second  talcing  was  a  capture  as  prize,  ought  any  such  decision  to     3734. 
have  weight  with  us  in  this  case? — It  ought  not.  y_ar-  -Jj 

Such  a  decision  must  turn  entirely  upon  the  municipal  law  of 
England.  It  must  be  founded  upon  this  principle  governing  in 
the  cases  cited  by  the  Council  for  the  Respondent;  "  that,  of  a 
seizure  as  prize,  the  Common  Law  does  not  take  notice  as  a  tres- 
pass." Lc  Caux  and  Eden.  Admit  the  principle.  It  applies  not. 
This  is  not  a  Common  Law  Court.  The  act  of  Assembly  esta- 
blishing this  Court,  makes  it  "  a  Court  of  Appeals  from  defi- 
nitive sentences  or  decrees  of  the  Admiralty."  We  are  there- 
fore  a  Court  of  Admiralty.  "  If  the  sentence  of  the  Court  of 
Admiralty  is  thought  to  be  erroneous,  there  is,  in  every  maritime 
country,  a  Superior  Court  of  Review,  &c.  to  which  the  parties 
who  think  themselves  aggrieved,  may  appeal ;  and  this  Superi- 
or Court  judges  by  the  same  rule  which  governs  the  Court  of 
Admiralty,  viz.  the  law  of  nations  and  treaties.  This  manner 
of  trial  and  adjudication  is  supported,  alluded  to,  and  enforced 
by  many  treaties."  Answer  of  the  British  Court,  &c.  We  are 
a  Court  of  Admiralty,  competent  to  judge  by  that  rule.  The  act 
of  Assembly  establishing  Admiralty  Jurisdiction  in  this  state, 
declares,  that  the  Court  shall  be  governed  by  "  the  law  of  na- 
tions." Whatever  in  the  law  of  nations  relates  to  a  Court  of  Ad- 
miralty, relates  to  this  Court,  because  no  treaty  has  diverted  the 
application.  Answer  of  the  British  Court,  &c.  Fattel,  b.  2,  ch.  7. 
3  Biackst.  69. 

Much  has  been  said  of  a  distinction  in  E?rgland,  between  the 
instance  Court  and  the  Prize  Court,  though  the  powers  of  both 
are  exercised  by  the  same  person ;  and  it  is  urged  that  only  the 
latter  judges  by  the  law  of  nations  and  treaties.  We  are  told, 
"it  is  no  more  like  a  Court  of  Ad  mi rally,  than  it  is  to  any  Court 
ot  Westminster -Hall;  that  the  manner  of  proceeding  is  to  ally 
different;  that  the  appeal  is  different— to  Delegates  from  the  Ad- 
miralty— to  Commissioners  consisting  of  Privy  Counsello?s,  from 
the  Court  of  Prize. — That  to  constitute  the  authority  of  the  Prize 
Court,  or  to  call  it  forth  in  even'  war,  a  commission  under  the 
Great  Seal  issues,  &c."#  Such  a  distinction  may  prevail  in 
England,  but  is  it  known  or  regarded  in  other  nations  ?  The 
words  "  to  call  it  forth,"  are  material.  It  seems  ©nly  a  solemn, 
official,  notification  to  the  Admiralty,  that  there  is  a  war,  and 
that  it  may  proceed  accordingly,  as  a  declaration  of  war  is  a  no- 
tification to  the  people  in  general.  But  this  declaration  does  not 
make  the  war  in  the  one  case  ;  nor,  perhaps,  does  the  commis- 
sion constitute  the  authority  in  the  other.  It  is  confessed,  "  that 
the  most  ancient  instrument  'shews  a  Prize  Jurisdiction  either  inhe- 
rent or  by  commission  in  the  Admiral.  It  is  a  letter  from  Edward 
the  third  to  the  King  of  Portugal."  And,  "  that  since  the  reign 
ef  Queen  Elizabeth,  the  Judge  of  the  Admiralty,  either  by  vir- 
tue of  an  inherent  power,  or  the  King's  commission,  or  both,  has 

*  Lord  Mansfield  delivering  the  resolution  of  the  Court,  in  the  case  of  LinJt 
against  Rodney  and  another. 

Vol.  I.  Q 
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17&4.  solely  exercised  the  jurisdiction  of  Prize — and  that  as  far  back  as 
W^v— J  particular  cases  can  be  traced,  which  is  for  a  century,  the  Admi- 
ralty has  judged  of  and  condemned  goods  taken  on  land,  as  prize, 
as  well  as  goods  taken  on  sea."  Lord  Mansfield,  delivering  the 
resolution  of  the  Court,  in  the  case  of  -Linda  against  Rodney  and 
another.* 

What  do  treaties,  ancient  and  modern,  stipulate  for,  in  order  to 
guard  against  violences  on  the  seas  ?  A  trial  \nthe  Court  of  Admi- 
ralty, as  soon  as  possible,  before  the  effects  taken  are  in  any  man- 
ner to  be  disposed  of.  Why  ?  because,  by  the  maritime  law  of  na- 
tions, that  Court  judges  by  the  law  of  nations  and  treaties,  Sir 
George  Lee,  Doctor  Paul,  Sir  Dudley  Ryder,  and  Mr.  Murray,  now 
Lord  Mansfield,  in  their  report,  which  forms  the  principal  part  of 
the  answer  of  the  British  Court,  and  is  so  celebrated  by  Messrs. 
Montesquieu  and  Vattel,  f  say,  "By  the  maritime  law  of  nations, 
universally  and  immemorially  received,  there  is  an  established  me- 
thod of  determination,  whether  the  capture  be,  or  be  not,  Lawful 
Prize.  Before  the  ship  or  goods  can  be  disposed  of  by  the  cap- 
tor, there  must  be  a  regular  judicial  proceeding,  wherein  both 
parties  may  be  heard,  and  condemnation  thereupon,  as  prize,  in 
a  Court  of  Admiralty,  judging  by  the  law  of  nations  and  treaties. 
The  proper  and  regular  Court  for  these  condemnations,  is  the 
Court  of  that  state  to  whom  the  captor  belongs." 

Are  we  then,  because  in  England  they  call  the  Admiralty  Court 
a  Prize  Court  when  it  acts  in  a  cause  of  prize,  and  it  then  pro- 
ceeds in  a  different  manner,  with  an  appeal  to  commissioners  of 
the  Privy  Council,  to  reject  the  "  universal  and  immemorial" 
compact  of  mankind?  There  was  a  time — when  we  listened  to 
the  language  of  her  Senates  and  her  Courts,  with  a  partialitv  of 
veneration,  as  to  oracles.  It  is  past — wt  have  assumed  our  station 
among  the  powers  of  the  earth,  and  must  attend  to  the  voice  of  na- 
tions— the  sentiments  of  the  society  into  which  we  have  entered. 

Lord  Mamfield,\x\  the  cause  of  Lindo  against  Rodney  and  another, 
said,  "  The  end  of  a  Prize  Court  is  to  suspend  the  property  till 
condemnation  ;  to  punish  every  sort  of  misbehaviour  in  the  cap- 
tors; to  restore  instantly,  veils  levatis,  if  upon  the  most  summary 
examination,  there  does  not  appear  a  sufficient  ground  j  to  con- 
demn finally  (if  the  goods  really  are  prize)  against  every  body, 
giving  every  body  a  fair  opportunity  of  being  heard  : — A  captor 
may,  and  must  force  every  person  interested,  to  defend ;  and 
every  person  interested,  may  force  him  to  proceed  to  condemn 
"without  delay.      These  views  cannot  be  answered  in  any  Court  of 

*  The  very  great  antiquity  of  the  Court  of  Admiralty  in  England,  and  the  extent 
of  its  jurisdiction,  mav  be  known  from  the  learned  Seidell's  noies  on  Fortescne  de 
Laudibus,  p.  67.  Zoucb  44,  &c.  Godolph  p  22,  &c.  Tho'  the  aiuhority  of  this 
Cour>,  with  respect  to  matters  in  which  foreign  nations  may  be  concerned,  and  par- 
ticularly to  captures  jure  belli,  is  treated  of,  yet  no  distinction  is  made  by  these  au- 
thors, as  to  the  Court  of  Admiralty  and  the  Court  of  Prize 

t  Montesquieu's  Letters,  5  March,  1753.  Fattct,"bo.  2,  ch.  7.  §  84.  3  Blacht.  70- 
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Westminster-Hall,  and  therefore  the  Courts  of  Westminster-Hall    1784. 
never  have  attempted  to  take  cognizance  of  the  question — prize    v — r— I 
or  no  prize  ;  not  from  the  locality  of  being  done  at  sea,  but  from 
their  incompetence  to  embrace  the  whole  of  the  subject." 

"  These  views  are  answered"  here  in  the  Court  of  Admiralty, 
and  with  as  good  cautions  as  in  England;  and  as  far  as  a  Court  of 
Appeals  is  concerned,  they  can  be  answered  in  this  Court  as  fully 
as  in  a  Court  of  Appeals  to  Commissioners  there. 

It  seems  proper  here,  to  take  notice  of  the  objection  against 
the  authority  of  this  Court,  founded  on  the  words  of  the  law  by 
which  it  was  established,  prior  to  the  completion  and  final  ratifi- 
cation of  the  Confederation.  It  is  constituted  "  a  Court  of  Appeals 
for  reviewing,  re-considering,  and  correcting,  the  definitive  sen- 
tences and  decrees  of  the  Court  of  Admiralty,  other  than  in  cases 
of  capture  upon  the  water  in  time  of  war,  from  the  enemies  of  the 
United  States,  &c." 

The  construction  of  these  words  depends  upon  the  resolutions 
of  Congress,  the  Confederation,  and  the  law  by  which  the  Admi- 
ralty Jurisdiction  is  established,  taken  together.  If  the  princi- 
ples" of  our  preceding  construction  are  right,  they  apply  as  aptly 
here,  and  the  appeal  is  regular-  If  it  is  not,  there  will  be  a  de- 
fect of  justice  The  Legislature  intended  to  give  this.  Court  an 
authority  to  receive  all  appeals  from  the  Judge  of  Admiralty, 
where  they  were  not  resigned  to  a  Continental  Court  of  Appeals. 
This  was  not  resigned.  It  therefore  belongs  to  this  Court.  We 
will  endeavour  to  promote  justice,  according  to  the  intentions  of 
the  Commonwealth,  conveyed  in  the  laws  ;  and  not  demit  any 
part  of  her  sovereignty,  unless  we  are  convinced  beyond  a  doubt, 
that  it  is  our  duty  to  do  so. 

We  now  return  to  the  last  of  the  secondary  questions.  Did  the 
Court  of  Admiralty  take  cognizance  as  a  Prize  Court?  In  con- 
sidering this  question,  a  very  strict  attention  must  be  had  to  the 
proceedings  of  the  Court  of  Admiralty  in  this  case. —  That  Court 
was  also  erected  by  an  act  of  Assembly,  prior  to  the  completion 
and  final  ratification  of  the  confedei  ation.  It  is,  to  be  sure,  a  Court 
of  Prize,  and  an  Instance  Court,  if  that  mode  of  expression 
be  preferred  ;  or  in  other  words,  the  Judge  who  has  but  one 
commission,  may  try  causes  of  Prize,  and  other  matters  of  Ad- 
miralty Jurisdiction'.  There  is  a  difference  in  his  p'oc-  edings 
for  condemnation  in  causes  of  prize,  and  those  in  o  her  cases. 
His  style  by  law  is,  "  Judge  of  the  Admiralty."  Th s  reasonable 
and  legal  meaning  of  the  3d,  4th  and  6th  sections  of  the  law  un- 
der which  he  acts,  is,  that  in  trying  a  cause  of  prize,  the  vessel  or 
goods  taken,  must  be  within  his  jurisdiction,  pre-  inct  and  power. 
They  are  these-, — llThat  in  cases  of  prize,  capture  or  re-cap- 
ture upon  the  water,  from  enemies,  or  by  way  of  reprisal,  or  from 
pirates,  the  same  shall  be  tried,  adjudged,  and  determined,  as 
well  as  to  the  question  whether  prize  or  not,  as  to  the  claims  of 
the  panies  interested  or  pretending  to  be  interested  in  the  same,  by 
the  law  of  nations  and  the  acts  and  ordinances  of  Congress,  be- 
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1784.  fore  the  said  Judge,  by  witnesses,  according  to  the  course  of  the 
V— ■ y— *  civil  law;"  and — u  That  the  captain  or  commander  of  any  ship 
or  vessel  of  war,  or  prize-master,  or  other  person,  having  charge 
of  any  capture  or  re-capture,  or  other  property  seized  upon  the 
water  as  aforesaid,  who  shall  conduct  or  bring  the  same  into  port, 
shall  immediately  deliver  the  same,  without  diminution,  to  the 
Marshal  of  the  said  Court  of  Admiralty." 

The  law  then  goes  on  to  direct  the  mode  of  proceeding  to  the 
condemnation,  ordering,  "  That  the  Judge  shall  cause  notice  to 
be  published  immediately  in  some  news-paper  of  the  day  appointed 
for  the  trial  of  such  prize,  inserting  therein  the  name,  size  or  bur- 
then, and  other  description  of  the  said  vessel,  so  taken  and  brought 
into  port,  the  name  and  surname  of  the  master,  the  place  she 
last  sailed  from,  the  port  for  which  destined,  and  in  case  of  a  re- 
capture, by  what  ship  or  vessel  taken,  to  the  end  that  all  persons 
concerned  may  appear  and  shew  cause,  if  any  there  be,  wherefore 
such  capture,  or  re-capture,  goods,  merchandise,  or  other  proper- 
ty, should  not  be  condemned  and  adjudged  to  the  Libellants." 

Does  the  present  case  in  any  manner  resemble  the  "  cases  of 
prize'''  described  in  this  laxv  P  Where  are  "  Claimants  interested  or 
pretending  to  be  interested '?"  Claimants  are  voluntary  applicants 
for  justice.  Shall  trespassers,  compelledto  answer  for  their  wrong, 
cover  themselves  with  that  character?  Can  there  be  "  Claimants" 
but  in  a  proceeding  in  rem  P  How  would  the  publication  before 
mentioned  suit  such  Claimants  as  the  appellants?  Were  the  pro- 
ceedings or  the  Judge  in  this  case, such  as  he  constantly  has  observed 
in  cases  of  prize  ?  They  were  not.  Application  was  made  to 
him  for  damages.  He  proceeded  in  that  line.  Here  is  neither 
libel  nor  process  .against  the  capture, — no  monition, — "no  no- 
tice" under  the  aci  of  Assembly. 

What  could  give  the  Judge  of  the  Admiralty  for  this  state,  ju- 
risdiction to  proceed  as  a  Court  of  Prize  upon  a  capture  contest- 
ed between  citizens  of  different  states,  which  is  the  case  here,  ra- 
ther than  any  Court  of  Admiralty  in  any  other  state,  when  the 
properry  captured  was  not  within  the  power  of  his  jurisdiction? 
Because,  it  is  said,  some  of  the  offending  captains  and  their  ves- 
sels came  into  this  port.  Does  the  jurisdiction  of  a  Court  of  Prize 
depend  on  certain  offenders,  with  respect  to  the  capture  coming  into 
a  port?  Where  are  the  authorities  of  law  to  shew  that  this  cir- 
cumstance can  give  such  jurisdiction,  or,  that  there  can  be  an  in- 
stitution of  a  cause  cf  prize,  according  to  the  maritime  laxv  of  na- 
tions, for  damages  only  P  The  authorities  cited,  that  were  thought 
most  apposite,  and  were  most  relied  on  by  the  Councillor  the  Re- 
spondent, were  those  of  Brorun  and  Burton  against  Franklin,  the 
King's  Proctor;  and  of  the  King  against  Broom.  But  they  are 
not  in  any  manner  applicable.  In  the  first,  the  Plaintiffs,  masters  of 
two  vessels,  but  having  no  regular  letters  oi  marque,  took  a  French. 
ship,  cargo  and  n.one\,  u;  on  land,  in  the  East  Indies — they  be- 
ing English  subjects,  it  was  held,  that  they  acquired  no  right  by 
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this  capture,  but  that  it  was  a  perquisite  of  the  Admiralty.  The  1734 
King's  Proctor,  upon  the  usual  monition,  got  a  sentence  of  con-  \_^.  Jj 
demnation  for  the  whole,  in  order  to  make  them  account.  In 
brief,  they  had  effects  in  their  hands,  which  by  the  maritime  law 
of  England,  belonged  to  the  King  or  his  Admiralty,  and  they 
were  obliged  to  account  for  them  according  to  that  law.  12  Mod. 
135.  Lord  Mansfield  calls  it  a  proceeding  in  rem.  Le  Caux  and 
Eden,  in  the  notes.  The  second  case  was  of  the  same  kind,  and 
was  decided  on  the  same  principles.  It  was  further  said  by  the 
Council  for  the  Respondent,  that  the  Court  of  Admiralty  that 
Jirst  proceeds  in  such  a  case  as  the  present,  acquires  an  exclusive 
right  of  deciding  upon  it,  in  the  same  manner  as  the  nation  that 
first  commences  a  judicial  process  against  pirates,  may  pronounce 
sentence  against  them.  To  say  no  more  on  this  comparison,  it  is 
sufficient  to  observe,  that  such  a  right  may  be  attributed  to  the 
atrocity  of  the  guilt,  as  the  offenders  are  hostes  humani  generis. 

If  the  coming  of  trespassers,  or  of  the  vessels  in  which  they 
trespassed  upon  the  high  seas,  within  the  power  of  a  Judge's  ju- 
risdiction, authorizes  him  to  proceed  against  them,  to  what  con- 
fusion may  it  lead?  A  capture  is  made  from  an  enemy  ;  after* 
wards  friends  trespass  against  the  prize,  and  arrive  in  different 
ports,  the  fate  of  the  prize  being  unknown.  They  are  prosecu- 
ted in  one  or  more  Courts  of  Admiralty.  The  prize  at  length 
arrives  in  a  different  port,  and  is  libelled  in  a  different  Court  of 
Admiralty,  for  condemnation  in  the  usual  manner.  What  con- 
tests for  jurisdiction  must  ensue  ?  "  §{uod  inconveniens  estnon  li- 
citum  est." 

We  are  unanimously  of  opinion,  that  the  Judge  of  the  Admi- 
ralty for  this  state,  had  jurisdiction  in  this  cause,  and  that  the 
appeal  to  us  is  regular.  We  decree,  that  the  Respondent  reco- 
ver and  have  of  the  Appellants,  1,141/.  5s.  4d.  with  costs,  ex- 
cept those  in  this  Court,  of  which  each  party  is  to  pay  a  moiety.* 

*  See  post  Purviance  v.  Agnus.     Dome's  adm'tor  v.  Penballciv.    2  Ball.  Rep, 
50. 174.    3  Dull.  Rep.  54, 


AT  PHILADELPHIA: 

October  Sessions^   1784. 


RESPUBLICA  0.  KEATING. 


LUKE  KEATING  was  indicted  for  forging  a  promissory  note 
payable  to  John  Meng,  with  a  forged  indorsement  of  John 
Meng  £s?  Co. — Lewis,  for  the  Defendant,  objected  to  the  admis- 
sion of  Meng's  testimony ;  contending,  that  if  Meng  could  prove 
that  the  note  was  false,  it  would  discharge  him  from  the  payment^ 
and  if  he  proved  it  to  be  a  genuine  note,  his  evidence  might  be 
given  against  him  in  a  civil  action  founded  upon  the  note  ;  in  ehher 
event  he  was  an  interested  witness,  and,  consequently,  an  incom- 
petent one.  Sulk.  283.  Hardr.  331.  2  Hawk.  433.  Stra.  728. 
1043.   1104. 

Ingersol  (who  prosecuted  on  this  occasion  for  the  Attorney  Ge~ 
neral  argued,  that,  to  prevent  an  interruption  and  failure  of  jus- 
tice, and  the  escape  of  offenders,  the  injured  person  was  in  all 
cases  of  indictment  a  competent  witness.  Vent.  49.  78.  Vin.  tit. 
Evid.  pi.  26.  2  Stra.  1229.  and  Abrams  v.  Bunn  establish  this 
dot  trine.  4  Burr.  2252.  He  insisted  that  the  evidence  given  by 
Meng  on  the  present  trial  could  not  affect  him  in  a  civil  action ; 
and  observed,  that  if  any  thing  relative  to  the  civil  action  should 
decide  the  case  before  the  Court,  the  probability  was,  that  Meng's 
testimony  would  be  favourable  to  the  prisoner ;  for  if  Meng  swears 
the  note  to  be  false,  he  can  gain  nothing ;  but  if  he  proves  it  to 
be  true,  he  testifies  against  his  own  interest. 

Lewis  in  reply,  acknowledged  that  the  evidence  given  on  this 
trial,  could  not  be  offered  in  favour  of  Meng  on  another;  but  he 
urged,  that  if  the  note  itself  were  proved  to  be  forged,  it  might  be 
detained  by  the  Court  and  »ot  suffered  afterwards  to  be  sued  ;  on 
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the  same  principle  that  it  is  said  in  6  Co.  45.  "the   Court  will    1784. 
damn  a  bond,  on  which  the  obligee  has  recovered."  ^—- *— -* 

M'Kean,  Chief  Justice.  The  Court,  will  not  detain  a  note  or 
bond  in  the  circumstances  mentioned.  With  respect  to  the  com- 
pe.ency  of  the  wkness,  I  remember  a  case  before  Chew,  Chief 
Justice,  where  one  Chapman  was  indicted  for  playing  with  false 
dice,  and  the  person  cheated  was  admitted  to  be  a  witness.  On 
the  authority  of  that  decision,  in  a  recent  trial  at  Lancaster,  the 
injured  party  was  allowed  to  give  evidence,  after  a  full  argument 
upon  the  present  objection.  We  have,  therefore,  no  doubt  that 
Meng  is  a  competent  witness.* 

RESPUBLICA  v.  DE  LONGCHAMPS. 

CHARLES  JULIAN  DE  LONGCHAMPS,  commonly 
called  the  Chevalier  De  Longchamps,  was  indicted,  that  "he 
"  on  the  irth  of  May,  1784,  in  the  dwelling-house  of  his  Excel- 
lency the  French  Minister  Plenipotentiary,  in  the  presence  of 
"  Francis  Barbe  Marbois,  unlawfully  and  insolently  did  threaten 
"  and  menace  bodily  harm  and  violence  to  the  person  of  the  said 
"  Francis  Barbe  Marbois,  he  being  Consul  General  of  France  to 
**  the  United  States,  Consul  for  the,  state  of  Pennsylvania,  Secretary 
"  of  the  French  Legation,  &c.  resident  in  the  house  aforesaid,  and 
*'  under  the  protection  of  the  law  of  nations  and  this  Common- 
"  wealth."  And  that  "  afterwards,  to  wit  on  the  19th  of  May  in 
w  the  public  street,  &c.  he  the  said  Charles  Julian  de  Longchamps 
"  unlawfully,  premeditatedly  and  violently ,  in  and  upon  the  person 
"  of  the  said  Francis  Barbe  Marbois  under  the  protection  of  the 
<l  laws  of  nations,  and  in  the  peace  of  this  Commonwealth,  then 
"  and  there  being,  an  assault  did  make,  and  him  the  said  Francis 
"  Barbe  Marbois  unlawfully  and  violently  did  strike  and  otherwise, 
n  &c.  in  violation  of  the  laws  of  nations,  against  the  peace  and 
"  dignity  of  the  United  States  and  of  the  Commonwealth  of  Penn- 
%  sylvania." — To  these  charges  the  Defendant  pleaded  not  guilty. 

The  evidence,  in  support  of  the  first  count,  was,  that  on  the 
17th  of  May,  De  Longchamps  went  to  the  house  of  the  Minister 
of  France,  and  after  some  conversation  with  Monsieur  Marbois , 
was  heard  to  exclaim  in  a  loudand  menacing  tone,  "  jfevous  des- 
honncrera,  Poli^on,  Coquin"  addressing  himself  to  that  gentleman. 
That  the  noise  being  heard  by  the  Minister,  he  repaired  to  the 
room  from  which  it  issued,  and  that  in  his  presence  the  Defend- 
ant repeated  the  insult  offered  to  Monsieur  Marbois  in  nearly  the 
same   terms. 

In  support  of  the  second  count,  it  appeared,  that  De  Long- 
champs and  Monsieur  Marbois,  having  met  in  Market-street,  near 
the  coffee-house,  entered  into  a  long  conversation,  in  the  course 
of  which,  the  latter  said  that  he  would  complain  to  the  civil  au- 
thority, and  the  former  replied,  "you  are  a  Blackguard."  The 
witnesses  generally  deposed  that  De  Lo7igchamps  struck  the  cane 

*  See.  2  Dall.  JEep,  2S9.     Respublka  v.  -Sew. 
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1784.  of  Monsieur  Marbois,  before  that  gentleman  used  any  violent  gea* 
*«— v~—*  tures,  or  even  appeared  incensed  ;  but  that  as  soon  as  the  stroke 
was  given,  Monsieur  Marbois  employed  his  stick  with  great  se- 
verity, till  the  spectators  interfered  and  separated  the  parties.  One 
of  the  witnesses,  indeed,  said,  that  previously  to  engaging  with 
their  canes,  he  observed  the  two  gentlemen,  at  the  same  instant, 
lay  their  hands  on  each  others  shoulders,  in  a  manner  so  gentle, 
that  he,  who  had  heard  it  was  customary  among  the  French  to 
part  with  mutual  salutations,  imagined  a  ceremony  of  that  kind 
was  about  to  take  place,  and  was  surprised  to  see  De  Longchamps 
step  back,  and  strike  the  cane  of  Monsieur  Marbois. 

On  the  part  of  the  Defendant,  evidence  was  produced  of  his 
having  served  with  honour  in  the  French  armies,  and  his  commis- 
sion of  Sub-Brigadier  in  the  dragoons  of  Noailles,  was  read.  It 
appeared  that  the  occasion  of  his  calling  on  Monsieur  Marbois, 
was  to  obtain  authentications  of  these,  and  some  other  papers  re- 
lative to  his  family,  his  rank  in  France,  and  his  military  promotions, 
in  order  to  refute  several  publications,  which  had  been  made  in 
the  news-papers,  injurious  to  his  character  and  pretensions.  The 
refusal  of  Monsieur  Marbois  to  grant  the  authentications  required, 
was  the  grounds  of  De  Longchamps''  resentment,  and  the  imme- 
diate cause  of  his  menaces  at  the  minister's  house. 

With  respect  to  the  assault,  one  witness  (a  Frenchman)  swore 
that  he  saw  Monsieur  Marbois  give  the  first  blow,  and  his  Excel- 
lency the  President  of  the  state,  testified,  that  Monsieur  Marbois, 
having  complained  to  him  of  the  insult  received  in  the  minister's 
house,  he  sent  a  message  to  De  Longchamps,  requesting  to  see 
him  ;  that  the  Defendant  readily  attended,  when  his  Excellency- 
explained  his  reasons  for  apprehending  that  he  meditated  some 
personal  violence  upon  Monsieur  Marbois,  and  requested  him  to 
pledge  his  parol  of  honour,  that  he  would  prosecute  the  matter 
no  farther.  This  he  declined  in  polite,  but  positive  terms  ;  when 
his  Excellency  proposed  to  Monsieur  Marbois  that  the  Chevalier 
should  be  bound  over  for  his  good  behaviour ;  but  that  gentleman 
would  not  accede  to  the  proposal. 

Sergeant  and  Vannost,  for  the  Defendant,  contended,  that  the 
expressions  laid  in  the  first  part  of  the  indictment,  were  too  equi- 
vocal to  be  Construed  into  menaces  of  corporal  harm.  "I  will 
dishonour  you,"  is  a  sentence  that  conveys  more  than  one  signifi- 
cation ;  and  the  threat  would  have  been  fully  accomplished,  had 
the  Chevalier  descended  to  any  of  those  very  libellous  publica- 
tions, with  which  his  own  character  had  been  aspersed.  The  es- 
tablished maxim,  that  words  ought  to  be  taken  in  their  mildest 
sense,  operates,  therefore,  in  favour  of  the  Defendant;  and,  at 
all  events,  that  they  do  not  amount  to  an  assault,  and  are  not  the 
subject  of  an  indictment,  are  principles  incontrovertibly  estab- 
lished. 3  El  Com.  20.  Finch  L.  202.  4  Inst.  108.  They  insist- 
ed, that  the  President  ofterr d  Monsieur  Marbois  the  only  secu- 
rity which  the  law  will  allow  on  such  occasions,  and  which  would 
effectually  have  restrained  any  future  violence  intended  to  be 
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committed  upon  his  person.    That  therefore  his  having  suffered  a     1784. 
second  insult,  must  be  imputed  to  his  refusal  to  accept  thatsecurity.    •— -v— "■" ' 

It  is  pretended,  that  by  the  menaces  at  the  house  of  the  minis- 
ter, the  law  of  nations  was  violated;  yet,  it  must  be  remembered, 
that  the  reparation  sought,  and  the  remedy  offered,  are  confined 
to  the  municipal  law  of  Pennsylvania,  where  the  offence  was  com- 
mitted ;  and,  in  all  cases  of  menaces,  the  law  of  Pennsylvania 
yields  no  further  relief,  than  the  imposition  of  a  legal  restrains,  on 
the  execution  of  those  menaces.  The  degree  of  outrage  is,  like- 
wise, to  be  computed  by  the  quality  of  the  person  offended  ;  and 
as  the  application  of  the  Defendant  was  to  procure  a  certificate 
from  the  Consul  of  France,  if  Monsieur  Marbois  has  been  at  all  in- 
sulted, it  is  only  in  that  character,  which  is  not  protected  by  the 
law  of  nations.  Vatt.  lib.  4.  \  75.  and  consequently  there  is  no 
redress,  but  what  the  law  of  the  State  provides. 

On  the  second  count  of  the  indictment,  they  argued,  that  it 
was  not  sufficiently  proved,  that  Dehngchamps  was  the  aggressor. 
One  witness  has  sworn  positively,  that  the  first  blow  was  given 
by  Monsieur  Marbois,  and  another  describes  the  parties  to  have 
laid  their  hands  on  each  other,  at  the  same  instant.  Though  other 
witnesses  did  not  see  these  circumstances,  yet  they  are  grounded 
upon  affirmative  testimony,  which  cannot  be  destroyed  by  that 
which  is  merely  negative.  Gib.  L.  E.  157.  If,  therefore,  the  evi- 
dence for  the  Defendant  was  entitled  to  credit,  it  appeared,  that 
Monsieur  Marbois  was  the  author  of  the  outrage  ;  and,  it  is  so  well 
established  that  no  elevation,  rank,  or  immunity  of  character, 
can  abrogate  the  right  of  self  defence,  that  if  a  Sovereign  Mi- 
nister offend  a  citizen,  the  latter  may  oppose  him,  without  de- 
parting from  the  respect  due  to  his  station,  and  give  him  a  lesson 
that  shall  both  efface  the  stain  and  expose  the  author  of  the  out- 
rage. Vatt.  lib.  4.  §  80. 

The  Attorney  General,  assisted  by  JVilson,  supported  the  prose- 
cution. The  necessity  of  sustaining  the  law  of  nations,  of  pro- 
tecting and  securing  the  persons  and  privileges  of  ambassadors; 
the  connection  between  the  law  of  nations  and  the  municipal  law, 
and  the  effect  which  the  decision  of  this  case  must  have  upon  the 
honour  of  Pennsylvania,  and  the  safety  of  her  citizens  abroad, 
were  stated  at  length  from  3  Burr.  1480.  1  Bl.  Com.  253.  4  BU 
Com.  70.  Vatt.  pre/.  6.  page  203.  Vatt.  lib.  1.  $  6.  lib.  4.  §  84.  $  80. 
AyliJT's  Pandect,  lib.  2.  132. 

Oh  the  first  part  of  the  indictment,  they  observed,  that  the 
meaning  of  the  menace  used  in  the  Minister's  house,  was  to  be 
sought  for  in  the  opinion  of  the  French  nation.  With  them,  the 
phrase  extended  farther  than  colloquial  dishonour  (that  Monsieur 
Marbois  had  already  suffered)  it  implied  personal  violence.  This 
was  the  idea,  likewise,  of  his  Excellency  the  President  of  the 
State,  and  the  event  confirms  it  beyond  a  doubt.  If,  therefore, 
the  menace  had  been  attended  with  its  natural  effect,  impressing 
Monsieur  Marbois  with  an  apprehension  for  his  own  safetv,  the 
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1784.  Consul  General  of  France,  and  the  Secretary  of  the  French  Le» 
»— -v— '  gat  ion  to  the  United  States,  must  have  been  prevented  from  pay- 
ing a  proper  attention  to  his  appointments,  which  is  certainly  a 
violation  of  the  law  of  nations.  Vatt.  lib.  2.  )  218.  Upon  the 
same  principle  that  the  infringement  of  a  statute  is  an  indictable 
offence,  though  the  mode  of  punishment  is  not  pointed  out  in  the 
act  itself,  an  uffence  against  the  laws  of  nations,  while  they 
compose  a  part  of  the  law  of  the  land,  must  necessarily  be  in- 
dictable. 

With  respect  to  the  assault,  they  contended,  that  the  weight 
of  the  testimony  proved  De  Longchamps  to  be  the  aggressor;  and 
the  respective  characters  of  the  parties  tend  to  confirm  it:  Mon- 
sieur Marbois  preserved  during  the  whole  transaction,  his  consti- 
tutional temperament — -tool,  deliberate,  and  self  possessed  ; 
while  De  Longchamps,  naturally  captious  and  impetuous,  became 
incensed  at  the  imaginary  injuries  he  had  received,  and,  by  his 
own  declarations,   was  determined  to  be  revenged. 

The  Chief  Justice,  after  minutely  recapitulating  the  evi- 
dence, and  applying  it  to  the  charges  in  the  indictment,  expres- 
sed the  following  sentiments. 

JVPKean,  Chief  Justice.  This  is  a  case  of  the  first  impression 
in  the  United  States.  It  must  be  determined  on  the  principles  of 
the  laws  of  nations,  which  form  a  part  of  the  municipal  law  of 
Pennsylvania ;  and,  if  the  offences  charged  in  the  indictment  have 
been  committed,  there  can  be  no  doubt,  that  those  laws  have 
been  violated.  The  words  used  in  the  Minister's  house,  (which 
is  to  be  considered  as  a  Foreign  Domicil,  where  the  Minister  re- 
sides in  full  representation  of  his  sovereign,  and  where  the  laws 
of  the  State  do  not  extend)  may  be  compared  to  the  same  words 
applied  to  the  Judges,  in  a  Court  of  Justice,  where  they  sit  in 
representation  of  die  majesty  of  the  people  of  Pennsylvania.  In 
that  case,  the  off  rider  would  be  immediately  committed  to  jail, 
without  the  preliminary  process  of  an  indictment  by  a  Grand  Ju- 
ry ;  and,  in  the  case  before  us,  if  the  offender  is  convicted,  he 
may  certainly  be  punished  by  fine  and  imprisonment. 

In  actions  of  slander,  words  were  formerly  construed  in  the 
mildest  sense  they  would  admit;  hut  reason  has  superseded  such 
forced  interpretations,  and  words  are  now  to  be  taken  according 
to  'heir  ordinary  impost  and  meaning.  Those  expressed  by  the 
Defendant,  are  evidently  of  a  tendency  so  opprobrious  and  vio- 
lent, thit  they  cannot  fail  to  aggravate  the  outrage  which  has 
been  committed. 

As  to  the  assault,  this  is,  perhaps,  one  of  that  kind,  in  which 
the  insult  is  moiv  to  he  eonsidered,  than  the  actual  damage;  for, 
though.no  grt-at  bodily  pain  is  suffered  by  a  blow  on  the  palm  of 
the  hand,  or  the  skirt  of  the  coat,  yet  these  are  clearly  within 
the  legal  definition  of  assault  and  battery,  and  among  gentlemen 
too  often  induce  duelling,  and  terminate  in  murder.  As,  there- 
fore, any  thing  attached  to  the  person,  partakes  of  its  inviolabili- 
ty ;  De  Lcfig champs''  striking  Monsieur  Marbois'  cane,  is  a  suffi- 
cient justification  of  that  gentleman's  subsequent  conduct. 
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Bryan,   Justice.     The    distinction    between  a  Consul  and  a     1784. 
Member  of  the  Legation,  is  not  warranted  in  this  case  ;  for,  Mon-    ' — i — ' 
nsieur  Marbois  never  ceased  to  be  the  latter.    As  Secretary  to  the 
Legation,  his  authority  descends  from  a  high  source,   his  com- 
mission  being  made  out  in  the  same  form  as  the  Minister's,  and 
signed  in  the  same  manner  by  the  King  his  master. 

The  Jury,  at  first,  found  the  Defendant  guilty  of  the  Assault 
only;  but,  the  Court  desiring  them  tore-consider  the  matter, 
they  returned  with  a  verdict  against  him  on  both  counts. 

The  sentence  of  the  Court  was  suspended,  in  consequence  of 
a  case  stated  by  his  Excellency  the  President,  and  the  Honour- 
able Supreme  Executive  Council,  for  the  opinion  ot  the  Judges. 
It  was  argued  in  open  Court,  on  the  lOt.h  and  12th  ot  July,  by 
five  Council,  two  for  the  affirmative,  and  three  for  the  negative; 
and  on  the  7th  of  October,  the  prisoner  being  brought  before  the 
Court,  the  Chief  Justice  stated  the  case,  repeated  the  answers 
of  the  Judges,  and,  finally,  pronounced  the  judgment  of  the 
Court,  in  the  following  manner. 

M'K  e  a  n,  Chief  Justice Charles- Julian  De  Longchamps : — You 

have  been  indicted  for  unlawfully  and  violently  threatening  and 
menacing  bodily  harm  and  violence  to  the  person  ot  the  honour- 
able Francis-Barbe  De  Marbois,  Secretary  to  the  Legation  from 
France,  and  Consul  General  of  France  to  the  United  States  of 
America,  in  the  mansion-house  of  the  Minister  Plenipotentiary 
of  France ;  and  for  an  Assault  and  Battery  commuted  upon  the 
said  Secretary  and  Consul,  in  a  public  street  in  the  city  of  Phi- 
ladelphia. To  this  indictment  you  have  pleaded,  that  you  were 
not  guilty,  and  for  trial  put  yourself  upon  the  country; — an  un- 
biassed jury,  upon  a  fair  trial,  and  clear  evidence,  have  found  you 
guilty. 

These  offences  having  been  thus  legally  ascertained  and  fixed 
upon  you,  his  Excellency  the  President,  and  the  Honourable  the 
Supreme  Executive  Council,  attentive  to  the  honour  and  interest 
of  the  State,  were  pleased  to  inform  the  Judges  of  this  Court,  as 
they  had  frequently  done  before,  that  the  Minister  of  France  had 
earnestly  repeated  a  demand,  that  you,  having  appeared  in  his 
house  in  the  uniform  of  a  French  regiment,  and  having  called 
yourself  an  officer  in  the  troops  of  his  Majesty,  should  be  deliver- 
ed up  to  him  for'these  outrages,  as  a  Frenchman  to  be  sent  to 
France;  and  wished  us  in  this  stage  of  your  prosecution,  to  take 
into  mature  consideration,  and  in  the  most  solemn  manner  to 
determine  : — 

1st.  Whether  you  could  be  legally  delivered  up  by  Council,  ac- 
cording to  the  claim  made  by  the  late  Minister  of  France? 

2dly.  If  you  could  not  be  thus  legally  delivered  up,  whether 
your  offences  in  violation  of  the  law  of  nations,  being  now  ascer- 
tained and  verified  according  to  the  laws  of  this  Commonwealth, 
you  ought  not  to  be  imprisoned,  until  his  most  Christan  Majesty 
shall  declare,   that  the  reparation  is  satisfactory  ? 

And  3dly.  If  you  can  be  thus  imprisoned,  whether  any  legal 
act  can  be  done  by  Council,  for  causing  you  to  be  so  imprisoned? 
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1784.         To  these  questions  we  have  given  the  following  answers  is 
^■y^J    writing : — 

"  In  compliance  with  the  request  of  his  Excellency  the  Presi- 
"  dent,  and  the  Honourable  the  Supreme  Executive  Council,  we 
"  postponed  passing  sentence  upon  Charles-Julian  DeLongchamps^ 
"  until  we  had  maturely  considered  the  three  questions  above  pro- 
"  posed  for  our  determination,  On  the  10th  and  12th  days  of  July 
li  the  several  questions  were  argued  before  the  Court  by  five  Coun- 
"  cil,  two  on  the  affirmative  and  three  on  the  negative  side.  We 
"  have  kept  the  matter  under  advisement  until  this  day,  and  now 
"  deliver  our  opinion  thereupon. 

1.  "  And  as  to  the  first  question,  we  answer,  That  it  is  our 
V"  opinion,  that,  in  this  case,  Charles-Juhan  De  Longchamps  cannot 
"  be  legally  delivered  up  by  Council,  according  to  the  claim  made 
f  by  the  Minister  of  France.  Though,  we  think,  cases  may  oc- 
"  cur,  where  Council  could,  pro  bono  publico,  and  to  prevent  atro* 
"  cious  offenders  evading  punishment,  deliver  them  up  to  the  jus- 
4t  tice  of  the  country  10  which  they  belong,  or  where  the  offen- 
"  ces  were  committed. 

2.  "  Punishments  must  be  inflicted  in  the  same  county  where 
"  the  criminals  were  tried  and  convicted,  unless  the  record  of 
"  the  attainder  be  removed  into  the  Supreme  Court,  which  may 
*'■  award  execution  in  the  county  where  it  sits  :  they  must  be  such 
V  as  the  laws  expressly  prescribe  ;  or  where  no  stated  or  fixed 
4t  judgment  is  directed,  according  to  the  legal  discretion  of  the 
t"  Court;  but  judgments  must  be  certain  and  definite  in  all  respectst 
"  Therefore,  we  conclude,  that  the  Defendant  cannot  be  impri- 
"  soned,  until  his  most  Christian  Majesty  shall  declare,  that  the 
"  reparation  is  satisfactory. 

3.  "  The  answer  to  the  last  question  is  rendered  unnecessary 
f.  by  the  above  answer  to  the  second  question." 

The  foregoing  answers  having  been  given,  it  only  remains  for 
the  Court  to  pronounce  sentence  upon  you.  This  sentence  must 
be  governed  by  a  due  consideration  of  the  enormity  and  danger- 
pus  tendency  of  the  offences  you  have  committed,  of  the  wilful- 
ness, deliberation,  and  malice,  wherewith  they  were  done,  of 
the  quality  and  degree  of  the  offended  and  offender,  the  provo* 
cation  given,  and  all  other  circumstances  which  may  any  way  ag- 
gravate or  extenuate  the  guilt. 

The  first  crime  in  the  indictment  is  an  infraction  of  the  law 
pf  nations.  This  law,  in  its  full  extent,  is  part  of  the  law  of 
this  State,  and  is  to  be  collected  from  the  practice  of  different 
nations,  and  the  authority  of  rvriters. 

The  person  of  a  public  minister  is  sacred  and  inviolable.  Who- 
ever offers  any  violence  to  him,  not  only  affronts  the  Sovereign  he 
represents,  but  also  hurts  the  common  safety  and  well-being  of 
Rations  j— he  is  guilty  of  a  crime  against  the  whole  world. 
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All  the  reasons,  which  establish  the  independency  and  invio-     1784. 
lability  of  the  person  of  a  Minister,  apply  likewise  to  secure  the    ^-^v—^ 
immunities  oi   his  house:  It  is  to  be  defended  from  all  outrage; 
it  is  under  a  peculiar  protection  of  the  laws  ;  to  invade  it's  free- 
dom is  a  crime  against  the  State  and  all  other  nations. 

The  Comites  of  a  Minister,  or  those  of  his  train,  partake  also 
of  his  inviolability.  The  independency  of  a  Minister  extends  to 
all  his  household;  these  are  so  connected  with  him,  that  they  enjoy 
his  privileges  and  follow  his  fate.  The  Secretary  to  the  Embassy 
has  his  commission  from  the  Sovereign  himself;  he  is  the  most 
distinguished  character  in  the  suit  of  a  public  Minister,  and  is 
in  some  instances  considered  as  a  kind  of  public  Minister  himself. 
Is  it  not  then  an  extraordinary  insult  to  use  threats  of  bodily  harm 
to  his  person  in  the  domicil  of  the  Minister  Plenipotentiary?  If 
this  is  tolerated,  his  freedom  of  conduct  is  taken  away,  the  bu- 
siness of  his  Sovereign  cannot  be  transacted,  and  his  dignity  and 
grandeur  will  be  tarnished. 

You  then  have  been  guilty  of  an  atrocious  violation  of  the  law 
of  nations;  you  have  grossly  insulted  gentlemen,  the  peculiar  ob- 
jects of  this  law  (gentlemen  of  amiable  characters,  and  highly 
esteemed  by  the  government  of  this  State")  in  a  most  wanton  and 
unprovoked  manner  :  And  it  is  now  the  interest  as  well  as  duty 
pf  the  government,  to  animadvert  upon  your  conduct  with  a  be- 
coming severity, — such  a  severity  as  may  tend  to  reform  yourself, 
to  deter  others  from  the  commission  of  the  like  crime,  preserve 
the  honour  of  the  State,  and  maintain  peace  with  our  great  and 
good  ally,  and  the  whole  world. 

A  wrong  opinion  has  been  entertained  concerning  the  conduct 
of  Lord  Chit j  Justice  Holt  and  the  Court  of  King's-Bench  in  Eng- 
land, in  the  noted  case  of  the  Russian  Ambassador.  They  de- 
tained the  offenders,  after  conviction,  in  prison,  from  term  to 
term,  until  the  Czar  Peter -was  satisfied,  without  ever  proceeding 
to  judgment ;  and  from  this  it  has  been  inferred,  that  the  Court 
doubted,  whether  they  could  inflict  any  punishment  for  an  infrac- 
tion ot  the  law  of  nations.  But  this  was  not  the  reason.  The  Court 
never  doubted,  that  the  law  of  nations  formed  a  part  of  the  law 
of  England,  and  that  a  violation  of  this  general  law  could  be  pu- 
nished by  them  ;  but  no  punishment  less  than  death  would  have 
been  thought  by  the  Czar  an  adequate  reparation  for  the  arrest  of 
his  Ambassador:  This  punishment  they  could  not  inflict,  and  such 
a  sentence  as  they  could  have  given,  He  might  have  thought  a  fresh 
insult.  Another  expedient  was  therefore  fallen  upon.  However 
the  princes  of  the  world,  at  this  day,  are  more  enlightened,  and 
do  not  require  impracticable  nor  unreasonable  reparations  for  in- 
juries of  this  kind. 

The  second  offence  charged  in  the  indictment,  namely  the  As- 
sault and  Battery,  needs  no  observations. 

Upon  the  whole  the  Court,  after  a  most  attentive  considera- 
tion of  every  circumstance  in  this  case,  do  award,  and  direct  me 
to  pronounce  the  following  sentence  : — ■ 
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1784.  That  you  pay  a  fine  of  one  hundred  French  Crowns  to  the 
*— v— /  Commonwealth  ;  that  you  be  imprisoned  until  the  4th  day  of  Ju- 
ly 1786,  which  will  make  a  little  more  than  two  years  imprison- 
ment in  the  whole  ;  that  you  then  give  good  security  to  keep  the 
peace,  and  be  of  good  behaviour  to  all  public  Ministers,  Secre- 
taries to  Embassies,  and  Consuls,  as  well  as  to  all  the  Inge  peo- 
ple of  Pennsylvania,  for  the  space  of  seven  years,  by  entering 
into  a  recognizance,  yourself  in  a  thousand  pounds,  and  two  se- 
curities in  five  hundred  pounds  each  :  that  you  pay  the  costs  of 
this  prosecution,  and  remain  committed  until  this  sentence  be 
complied  with. 


Common  $Ita& 

PHILADELPHIA  COUNTY. 
December  Term^   1784. 


*s 


YOUNG  v.  REUBEN. 

UNDER  a  rule  of  this  Court,  Referrees  reported,  "that  the 
sum  of  £.  75.  zvas  due  the  3d  of  March  last,  with  interest 
on  the  same".  The  time  mentioned  was  several  months  before 
the  meeting  of  the  Referrees ;  and,  on  motion,  the  Court  set 
aside  the  report  for  the  uncertainty ;  as  there  might  have  been  a 
sum  due  on  the  3d  of  March,  and  nothing  due  at  the  time  of 
making  the  report. 


GERARD  v.  BASSE  et  al. 

THE  Defendants  declining  in  their  circumstances,  and  being 
much  pressed  by  their  creditors,  Basse  fled,  and  Soyer  was 
imprisoned  at  the  suit  of  the  Plaintiff.  During  his  confinement, 
he  executed  a  bond  and  warrant  to  confess  judgment  to  which 
there  was  one  seal,  and  the  signature  was  in  this  form,  "  John 
Abraham  Soyer  for  Basse  &?  Soyer" 

And  now  a  motion  was  made  to  set  aside  the  judgment,  at 
the  instance  of  the  creditors  in  general,  in  order  that  an  equal 
distribution  might  be  made  of  the  effects  under  a  domestic  at- 
tachment, which  had  issued  against  Basse  and  Soyer. 

Sergeant  and  Moylan,  in  support  of  the  motion,  argued,  that 
the  bond  was  a  payment  of  the  debt  in  the  eye  of  the  law ;  and 
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1784.  tnat  although  Basse  was  liable  to  SoyerJs  action  for  a  contributon,' 
*■—  y«— ^  yet  not  having  signed  the  warrant,  he  was  not  subject  to  the  ex- 
ecution of  Gerard,  the  PlaintiiF.  2  Black.  Com.  295.  3  Bac.  Abr. 
590.  2  Bac.  Abr.  227.  358.  2  Fern.  293.  2  C'h.  Cases,  223.  They 
said,  that  the  execution  of  deeds  was  not  to  be  regulated  by, 
nor  dots  the  effect  of  them  depend  upon,  a  particular  custom  of 
merchants  ;  but  they  are  derived  from  a  superior  source,  to  wit, 
the  law  of  the  land  ;  and  they  insisted  that  Basse  not  having  join- 
ed in  the  warrant,  the  judgment,  being  joint,  must  fall  to  the 
ground.    2  Black.  Rep.  294.  Shep.  69. 

Ingersol,  in  support  of  the  judgment : — It  is  regularly  true,  that, 
according  to  3  Bac.  Abr.  611.  one  merchant  may  bind  his  partner, 
by  accepting  a  bill  drawn  on  both.  If,  then,  in  substance,  the  act 
of  one  obliges  the  other,  what  difference  arises  from  the  circum- 
stance of  the  delivery  not  being  formally  executed?  That  ques- 
tion was  agitated  in  the  case  of  M^Kim  v.  M^Farlan:  there  Levinz 
indorsed  a  note  of  M'-Farlan's  to  M'Kim ;  but  being  indebted  to 
M1,  Parian,  he  thought  it  proper  to  give  him  previous  notice  of  the 
transaction,  and,  accordingly,  threw  the  note  into  his  desk  with 
that  design.  During  his  absence,  M'-Kim,  who  had  given  a  va- 
luable consideration  for  the  note,  persuaded  Mrs.  Levinz  to  give 
it  up  to  him,  and  afterwards  sued  Mparlan  upon  it,  who  ground- 
ed his  defence  upon  this,  that  the  note  was  never  delivered  over. 

Sergeant.  Improper  and  false  suggestions  were  used  to  induce 
Mrs.  Levinz  to  deliver  the  note. 

Jngersol.  True  :  but  the  point  in  discussion  was  the  delivery; 
and  the  Jury  found  for  the  Plaintiff. — Cowp.  206.  Any  proof  of 
intention  to  assent  to  a  delivery  is  sufficient ; — no  particular  mode 
of  action,  no  form  of  expression,  are  necessary.  The  present 
question,  however,  is,  whether  the  Court  will  confirm  the  judg- 
ment as  to  the  partner  who  sealed  the  warrant,  and  vacate  it  as 
to  the  other.  The  adverse  Council  have  cited  2  Bac.  Abr.  227. 
358.  to  shew  that  the  judgment,  being  an  entire  thing,  must  be 
wholly  set  aside,  if  at  all.  But  this  doctrine  is  fully  refuted  by 
1  Cro.  322.  2  Black.  Rep.  1133.  With  respect  to  the  warrant's  be- 
ing executed  while  Soyer  was  in  prison,  it  may  be  observed, 
that  an  Attorney  was  present  j  and  in  Sluyter's  case,  the  Court 
determined  that  it  was  not  necessary  the  Attorney  should  be  for 
the  party  ;  but  that  it  was  enough  if  the  business  was  fairly  trans- 
acted in  the  presence  of  an  Attorney.  Here  neither  fraud  nor 
violence  are  suggested. 

Lexvis,  on  the  same  side,  stated  two  questions:  1st.  Whether, 
upon  the  facts,  this  judgment  can  be  set  aside  as  to  both  Basse 
and  Soyer ;  and  2d.  Whether  it  can  be  set  aside  as  to  one,  and 
continued  against  the  other  ? 

1st  Point.  As  this  was  a  joint  debt,  justice  naturally  requires 
that  the  judgment  should  be  confirmed;  and  it  being  admitted, 
that  a  contract  not  under  seal  made  by  one,  would  bind  both  part- 
ners, we  allege  that  the  seal  creates  no  difference,  for  the  causa 
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tracts  is  the  sole  criterion.  Seals  are  of  the  same  effect  in  Lex  1784. 
MercaUria  as  at  common  law  ;  and  there  is  no  authority  to  maintain  ,—  »  - ' 
the  opposite  doctrine  ;  for,  Shep.  69.  is  not  die  case  of  joint  con- 
tractors. The  books  in  general,  where  they  speak  of  the  obliga- 
tion imposed  on  one  partner  by  the  contract  of  another*  mention 
only  notes,  and  whether  under  seal  or  not,  is  not  distinguished. 
When  we  declare  upon  them,  we  allege  the  subscription  of  both 
partners,  though,  in  fact,  one  only  subscribes.  Therefore,  and 
because  delivery  is  no  farther  necessary  than  as  evidence  of  pas- 
sing the  interest,  the  first  point  seems  determined  in  the  negative. 

lid  Point.  He  observed  that  the  several  authorities  quoted  on 
the  other  side,  were  drawn  from  writs  of  error ;  and,  as  this  re- 
cord could  not  appear  in  its  present  form,  if  carried  into  a  Supe- 
rior Court,  he  inferred,  that  either  the  authorities  were  not  appli- 
cable, or  the  record  was  to  be  considered  upon  the  ground  of  a 
removal  by  writ,  of  error :  and  in  that  case  for  error  dans  le  record, 
the  judgment  must  be  wholly  reversed  ;  but  when  the  error  \sde» 
horsy  the  judgment  may  be  reversed  in  part,  and  confirmed  in 
part.  1  Leon.  317.  Cro.  E.  115.  3  Lev.  36.  Moore  564.  Be- 
sides, he  contended,  that  the  release  of  errors,  contained  in  the 
warrant  of  attorney,  purges  and  protects  whatever  might  be 
deemed  irregular  with  respect  to  Soyer ;  although  it  may  not  be 
sufficient  to  set  up  a  void  proceeding  against  Basic.  2  Stra.  1215. 
3  Mod.  109.  6  Co.  25.  (a J 

Sergeant,  in  reply,  made  three  points  ;  1st.  That  the  bill  of  one 
binds  both  from  the  necessity  of  trade  ;  but  that  the  necessity  does 
not  extend,  nor  does  the  rule  exist,  in  the  case  of  deeds,  and  other 
specialties.  2d.  That  a  judgment  cannot  be  set  aside  in  part,  or 
against  one  only  of  the  Defendants.  Where,  indeed,  the  different 
parts  of  the  judgment  are,  in  their  nature  separable,  as  in  fines  and 
common  recoveries,  mere  modes  of  assurance,  it  may  be  done ;  and 
to  those  cases  only  the  adverse  authorities  are  confined*  2  BacAbr* 
569.  explains  the  mode  of  reversing  judgments  ;  and  2  Bac.  Abr» 
227.  is  so  full  upoa  the  impartinility  of  judgments,  that  it  cannot 
be  too  often  insisted  upon,  in  the  present  Case.  2  Black.  Rep.  1131* 
contains  the  same  doctrine.  3d.  The  release  of  errors  must  be 
considered  under  the  distinction  in  3  Mod.  109.  which  shows  that 
where  divers  are  to  recover  in  the  personality,  the  release  of  one  is 
a  bar  to  ail,  hut  it  is  not  so  in  point  of  discharge*  6  Co.  25,  (a)  is 
explicit,  that,  where  two,  or  more,  are  charged  jointly,  if  they  bring 
a  writ  of  error  to  discharge  themselves,  the  release  of  one  cannot 
bar  the  other  ;  for,  they  have  not  any  interest  or  benefit,  but  a  joint 
charge  and  burthen,  which  cannot  be  discharged  or  released,  un- 
less by  the  Plaintiff  who  has  the  interest  and  benefit  of  it.  If, 
therefore,  Soijer's  release  does  not  discharge  the  error,  he  con- 
cluded, that  for  the  other  reasons,  the  judgment  must  be  set  aside* 

The  President  delivered  the  unanimous  opinion  of  the  Courfy 
to  the  following  effect : 

Shippen,  President.-^-There  can  be  no  doubt  that  in  the  course 
of  trade,  the  act  of  one  partner  is  the  act  of  both.    There  is  a 

Vol.  L  Q 
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1784.  virtual  authority  to  that  purpose,  mutually  given  by  entering  into 
*»»v  — *  partnership;  and  in  every  thing  that  relates  to  their  usual  deal- 
ings, each  must  be  considered  as  the  atmrney  of  the  other.*  But 
this  principle  cannot  be  extended  further,  to  embrace  objects  out 
of  the  course  of  trade.  It  does  not  authorize  one  to  execute  a 
deed  for  the  other ;  this  does  not  result  from  their  connection  as 
partners  ;  and  there  is  not  a  single  instance  in  the  books  which 
can  countenance  such  an  implication. 

In  the  case  before  the  Court,  there  is  .no  dispute  that  the  debt 
is  not  bona  Jide  due  to  the  Plaintiff.  Nor  can  there  be  any,  with 
respect  to  the  validity  of  the  warrant,  against  the  person  who  has 
actually  sealed  it.  Whatever,  therefore,  may  be  the  fate  of  the 
judgment  against  Basse,  we  are,  unanimously,  of  opinion,  that  it 
is,  in  every  point  of  view,  binding  upon  Soyer :  And  in  confor- 
mity to  the  authority  in  1  Black,  Rep.  1133.  (where  the  Court 
granted  a  rule  to  strike  out  the  name  of  an  infant,  after  judgment 
was  entered,  upon  a  warrant  executed  by  him  and  another)  we 
now  give  the  Plaintiff  leave  to  strike  out  the  name  of  Basse  ;  and 
the  judgment  against  Soyer  will  remain. 

Accordingly,  judgment  set  aside  as  to  Basse,  and  confirmed 
as  to  Soyer, 

*  See  post,  in  S.  Q.  Whitehead  \.  Titter* 
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DAVISON's  Lessee  v.  BLOOMER. 

A  DEED,  attested  by  two  witnesses,  one  of  whom  had  mar- 
.  ried  the  Lessor  of  the  Plaintiff,  the  other  residing  within 
the  county  and  not  produced,  was  offered  in  evidence,  upon  proof 
of  the  hand  writing  of  the  writnesses. 

Hartly  objected,  that  it  would  be  better  evidence  to  prove 
the  execution  of  the  deed  by  the  absent  witness,  not  interested  j 
and,  therefore,  this  ought  not  to  be  allowed. 

Teates  contended,  that  if  a  witness  is  incapacitated  either  by 
his  own  act,  or  by  the  act  of  God,  proof  of  the  hand  writing  is 
sufficient  j  as  where  a  witness  has  been  convicted  of  perjury. 

By  the  Court. — There  is  a  case  in  Stra?ige  where  a  party  who 
was  a  witness  to  a  bond  afterwards  became  interested,  and,  al- 
though the  proof  of  his  hand  writing  was  admitted,  yet  there  must, 
likewise,  have  been  proof  that  the  other  witness  could  not  be 
found.  The  best  evidence  of  which  the  case  reasonably  admits 
has  not  been  offered  ;  and,  therefore,  we  cannot  allow  the  deed 
tP  be  read  on  this  occasion* 
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1785. 
^r— I  TRACY  9,  WIKOFF, 

IN  this  cause  the  Chief  Justice  laid  down  the  following  rule 
in  computing  interest. 

M1Kean,  Chief  Justice.  The  rule  of  computing  interest  must 
be  such,  that  the  interest  of  money  paid  in  before  the  time,  must 
be  deducted  from  the  interest  of  the  whole  sum  due  at  the  time 
appointed  by  the  instrument  for  making  the  payment.  For  in- 
stance, a  bond  to  pay  £.100,  with  annual  interest  at  6  per  cent, 
and  at  the  end  of  six  months  £.  50  is  paid  in.  This  payment 
shall  not  be  apportioned,  £.  3  to  the  discharge  of  the  half  year's 
interest,  and  £..  47  to  the  diminution  of  the  principal ;  so  as  to 
calculate  the  remaining  interest  at  6  per  cent,  upon  £.  53  for  six 
months  :  but  the  interest  shall  be  charged  at  the  end  of  the  year 
upon  £.  100;  the  payment  of  £.  50  shall  then  be  deducted  from 
the  aggregate  sum  of  £.  10G,  and  the  obligor  receive  a  credit 
for  £.  1  10  as  interest  of  £.  50  for  six  months. 

gg$  WHARTON  et  al.  v,  MORRIS  et  al. 

E\EBT  upon  a  bond.  Plea,  payment,  with  leave  to  give  the 
r    special  matter  in  evidence. 

The  case  was  this: — The  Plaintiffs,  copartners,  sold  to  Plea-, 
sants,  Shore  &  Cp, merchants  in  Virginia,  a  considerable  quantity 
pf  tobacco  in  March  1778,  when  the  Pennsylvania  scale  of  dc 
preciation,  estimates  continental  money  at  the  rate  of  five  for 
one.  Articles  of  agreement  were  executed  between  the  vendors 
and  the  purchasers,  in  which  Pleasants,  Shore  £i?  Co.  covenanted 
to  procure  Willing,  Morris,  and  Inglis,  merchants  of  Philadelphia, 
as  sureties  for  the  payment  of  the  tobacco ;  and,  accordingly,  a 
bond  for  that  purpose  was  afterwards  executed  by  those  gentle- 
men, in  the  penalty  of  £.12,000  on  condition  to  be  void,  if  Plea- 
sants&Co.  should  pay  the  sum  agreed  upon  (that  is  £.f  per  cent.) 
■"  on  the  thirtieth  of  September  1782  in  laxvful  current  moneij  of 
Pennsylvania."  It  appeared  that  Inglis,  one  of  the  Defendants, 
had  offered  to  pay  the  value  of  the  tobacco,  at  the  time  of  the 
sale,  with  interest ;  but  this  was  refused  by  the  Plaintiffs ;  and 
no  payment  or  tender,  being  made  upon  the  SO^h  of  September 
1782,  they  brought  the  present  action  upon  the  bond. 

The  evidence  was  brief,  consisting  only  of  the  articles  of 
agreement,  the  bond,  a  deposition  of  the  offer  made  by  Inglis, 
and  testimony  that  the  usual  price  of  tobacco,  during  many  years 
preceding  the  war,  was  about  20s.  per  Cxvt. 

Wilcocks,  Sergeant  and  Lewis,  for  the  Plaintiffs,  contended, 
that  this  transaction  was  a  fair  and  lawful  wager  on  the  part  of 
Wharton  &?  Co.  in  confidence  that  the  continental  money  would 
ssecover  its  original  value  ;  and  that  on  the  other  hand  they  ran  ^ 
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considerable  risque  ;  as,  if  it  depreciated,  they  would  have  been  1785. 
bound  to  take  it,  provided  h  continued  a  legal  currency.  But  the  *-— y— - ' 
act  which  repealed  the  tender-law  destroyed  its  currency  ;  so  that 
on  the  30th  of  September  1782,  when  the  bond  became  due  and 
payable,  the  only  lawful  current  money  of  Pennsylvania  was  coin, 
of  gold  or  silver  ;  and  that  by  the  terms  of  the  bond  ought  to  be 
paid. 

Governcur  Morris,  V/ilson  and  Ingersol,  for  the  Defendants,  de- 
nied that  the  transaction  was  founded  in  a  wager;  and  contended 
that  the  Plaintiffs  had  set  up  a  hard  and  unconscionable  demand  : 
for,  they  insisted,  that  the  lawful  current  money,  expressed  in  the 
bond,  meant  what  was  current  at  the  time  of  its  execution  }  and 
they  declared  the  readiness  of  the  Defendants  either  to  pay  at 
the  rate  established  by  the  scale  of  depreciation,  or  according 
to  the  real  value  of  the  tobacco,  with  interest  from  the  date  of 
the  sale. 

M'Kean,  Chief  Justice,  delivered  a  circumstantial  and  learned 
charge  to  the  Jury.  He  said,  that  the  want  of  a  Court  with  equi- 
table powers,  like  those  of  the  Chancery  in  England,  had  long 
been  felt  in  Pennsylvania,  The  institution  of  such  a  Court,  he 
observed,  had  once  been  agitated  here  ;  but  the  houses  of  As- 
sembly, antecedent  to  the  revolution,  successfully  opposed  it; 
because  they  were  apprehensive  of  encreasing,  by  that  means, 
the  power  and  influence  of  the  Governor,  who  claimed  it  as  a  126 

right  to  be  Chancellor.  For  this  reason,  many  inconveniences 
have  been  suffered.  No  adequate  remedy  is  provided  for  a 
breach  of  trust;  no  relief  can  be  obtained  in  cases  of  covenants 
with  a  penalty,  &c.  This  defect  of  jurisdiction  has  necessarily 
obliged  the  Court  upon  such  occasions,  to  refer  the  question  to 
the  Jury,  under  an  equitable  and  conscientious  interpretation  of 
the  agreement  of  the  parties ;  and  it  is  upon  that  ground,  the 
Jury  must  consider  and  decide  the  present  cause. 

His  Honour,  having  recapitulated  the  evidence,  concluded  with 
the  following  observations. 

The  bond  is  made  payable  in  current  money  of  Pennsylvania; r 
but,  I  would  ask,  what  is  the  current  money  of  Pennsylvania? 
For  my  pare,  I  know  of  none,  that  can  properly  be  so  called,  for 
current  and  lawful  are  synonymous.  In  Great  Britain,  the  King 
by  his  proclamation  may  render  any  species  of  coin  a  lawful  cur- 
rency* But  here,  it  can  only  be  done  by  an  act  of  Assembly ; 
and  except  in  the  temporary  laws  for  supporting  the  former  emis- 
sions of  paper-money,  there  is  no  pretence  that  the  Legislature 
has  ever  interfered  upon  this  subject.  The  expressions  in  the  2 
Sect,  of  the  act  of  the  27th  January,  1777,  cannot  be  construed 
to  make  the  Spanish  milled  dollars  a  legal  tender,  as  they  are 
only  mentioned  by  words  of  reference  ;  but  that  which  was  de- 
clared to  be  a  lawful  tender,  and  consequently  became  the  legal 
currency  of  the  land,  was  the  money  emitted  under  the  authori- 
ty of  Congress. 


1W  CASES  RULED  AND  ADJUDGED,  &c, 

1785.  To  that  species  of  money,  therefore,  the  bond  must  be  taken 
to  relate  ;  and  the  Jury  will  either  reduce  the  penalty  to  gold  or 
silver,  according  to  the  scale  of  depreciation  ;  or,  if  they  think 
it  more  equitable,  they  will  find  a  verdict  for  the  value  of  the  to- 
bacco, and  give  the  Plaintiffs  legal  interest  from  the  day  of  sale. 
The  Jury  adopted  the  latter  opinion,  and  found  for  the  Plain- 
tiffs with  j£.3,600  damages  and  6d.  costs. 


WILSON'S  Lessee  v.  CAMPBELL. 

EJECTMENT.— Teates,  for  the  Defendant,  when  called 
upon  at  the  trial  to  confess  Lease,  Entry  and  Ouster,  confes- 
sed Lease,  Entry,  and  Ouster  for  part  only  of  the  tenements  laid 
in  the  declaration. 

This  was  opposed  by  Bradford,  who  contended,  that  the  De- 
fendant having  taken  general  defence,  when  he  first  pleaded,  and 
entered  into  the  common  rule,  he  must  now  confess  Lease,  Entry 
and  Ouster  as  to  the  whole ;  but  the  Plaintiff  can  recover  no  more 
than  he  proves  the  Defendant  to  be  in  possession  of.  1  Att»  Prac* 
217. 

By  the  Court:  The  Defendant  must  in  this  case,  confess 
Lease,  Entry,  and  Ouster  for  the  whole  tenements  laid  in  the  de- 
claration.* 

*  This  case  was  determined  at  N.  P.  Carlisle  on  the  16  May,  1785,  before 
M'Keabt,  Chief  Justice,  &c. 
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June  Term,  1785. 


SHOEMAKER  v.  SHIRTLIFFE. 

T\ALLAS  moved  for  a  rule  to  shew  cause  why  the  execution  is- 

sued  in  this  action,  should  not  be  staid,  till  another  action, 

brought  upon  the  act  of  Assembly  against  Usury,  by  Shirtllffe, 

the  present  Defendant,  against  Shoemaker ',  the  present  Plaintiff, 

was  determined. 

The  motion  was  founded  upon  an  affirmation,  which  stated, 
that  the  Plaintiff  and  Defendant,  having  been  concerned  in  trade, 
borrowed  money  from  one  Anne  Gibbs  upon  an  usurious  contract; 
that  Anne  Gibbs  became  pressing  for  the  payment  of  the  money 
while  the  Defendant  was  out  of  town  ;  that  the  Plaintiff  there- 
upon gave  her  his  separate  securities  to  pay  within  a  certain  time ; 
that  upon  the  Defendant's  return,  he  executed  a  bond  and  war- 
rant of  attorney  to  the  Plaintiff,  for  his  proportion  of  the  debt 
<Jue  to  Anne  Gibbs;  that  the  present  execution  is  issued  upon  the 
judgment  confessed  by  virtue  of  that  warrant  of  attorney;  that 
an  action  is  depending  against  Gibbs,  on  the  act  of  Assembly 
against  Usury,  and  that  the  Defendant  has  also  instituted  a  suit 
against  the  Plaintiff,  upon  the  same  act  returnable  to  September 
term,  1785. 


128  CASES  RULED  AND  ADJUDGED  IN  THE 

1785.  It  was  suggested,  in  support  of  the  motion,  that  the  object  of 
l— -v— -^  the  execution  was  a  share  which  the  Defendant  heid  in  a  vessel 
with  the  Plaintiff,  and  others  ;  and  that  if  this  share  was  taken 
and  sold,  the  Defendant  would  be  in  danger  of  losing  satisfac- 
tion, if  he  recovered  in  the  qui  tarn  action  which  he  had  insti- 
tuted against  the  Plaintiff. 

Ingersol and  Sergeant  opposed  the  rule  in  the  first  instance.  They 
contended,  that,  even  admitting  there  had  been  an  usurious  con- 
tract between  the  parties  to  this  suit  and  Anne  Gibbs ;  yet,  as  it 
did  not  appear  that  any  part  of  the  money  had  been  paid,  no  pe* 
nalty  was  incurred  ;  for,  the  words  of  the  act  are,  that  no  person 
shall  receive  or  take.  They  said,  likewise,  that  although  the  con- 
sideration of  the  bond  was  originally  usurious,  the  act  of  Assem- 
bly did  not  make  it  void  ;  but  only  worked  a  forfeiture  to  the  va- 
lue of  the  thing  or  money  lent ;  and  that,  therefore,  without  go- 
ing farther,  if  the  Defendant's  cross  action  did  not  appear  from 
his  own  stating  well  founded,  it  should  not  be  made  the  instru* 
ment  of  delaying  the  Plaintiff's  satisfaction. 

Dallas  asserted,  that  he  was  prepared  to  prove  Gibbs  had  re- 
ceived a  part  of  the  money,  and  that  therefore  the  Usury  wai 
complete.  He  argued,  that  if  the  original  agreement  be  corrupt 
between  all  the  parties,  and  so  within  the  act,  no  colour  would 
exempt  it  from  the  dangers  of  usury.  1  Broxvnl.  73.  2  And.  428. 
4  Shep.  Abr.  170.  That  it  is  not  material  whether  the  payment 
of  the  principal  and  the  usurious  interest  be  secured  by  the  same 
or  different  conveyances,  for  all  writings  whatsoever  for  the 
strengthening  such  a  contract  are  void.  1  Hatvk.  248.  Cro.  I.  252. 
508.  That  a  second  bond  made  after  the  forfeiture  of  a  former, 
and  conditioned  for  the  receipt  of  interest  according  to  the  pe- 
nalty of  the  forfeited  bond,  is  within  the  statute.  1  Hatvk.  248. 
3  Keb.  142.  That  if  a  bond  depends  on  some  other  deed,  and 
that  deed  becomes  void,  the  bond  is  void  also.  2  Wits.  341.  and 
that  a  fine  levied,  or  a  judgment  suffered  for  the  security  of  mo- 
ney in  pursuance  of  an  usurious  contract,  may  be  avoided  by  an 
averment  of  the  corrupt  agreement,  as  well  as  any  parol  contract. 

1  Hawk.  248.  3  Rol.  509.  He  said  that  the  Defendant  did  not 
wish  to  diminish  the  Plaintiff's  security,  but  only  to  obtain  a  ces- 
sation of  proceedings  'lill  the  ilk  gal  consideration  of  the  bond  was 
ascertained  by  the  event  of  the  cross  action  ;  that  if  the  conside- 
ration was  illegal  by  statute,  it  was  void  by  the  common  law ; 
and,  consequently,  that  the  Defendant  would  then  be  entitled  to 
recover  from  the  Plaintiff  as  much  as  was  now  taken  in  execution. 

2  Wils.  341.  Carth.  225. 

But  by  the  Court  : — We  cannot  in  this  way  enter  into  a  con- 
sideration of  the  merits  of  another  action.  Nor  ought  we  upon: 
so  slight  a  foundation  to  grant  a  rule  to  shew  cause  ;  for  such 
rules  by  the  delay  which  they  occasion,  are  frequently  as  preju- 
dicial to  the  Plaintiff,  as  if  they  were  made  absolute. 

Dallas  took  nothing  by  his  motion* 
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SCOTTIN  v.  STANLEY,  et  al. 

JOHN  M.  TAYLOR  had  put  a  vessel  on  the  stocks,  and  con- 
tracted with  the  different  tradesmen.  When  the  ship  was  a 
little  advanced,  he  sold  one  half  to  Stanley,  and  one  quarter  to 
Joseph  Carson,  or  rather  interested  them  each  so  much  in  the 
concern.  Taylor  continued  to  be  ship's  husband,  fitted  out  the 
ship,  received  the  bills  of  disbursements,  and  was  paid  by  the 
other  partners  their  respc  ive  proportions  of  the  building  and  out- 
fits. Whiie  the  ship  was  on  her  first  voyage,  Taylor  failed — The 
Plaintiff,  who  was  the  painter,  commenced  this  action  against  all 
three,   Stanley  and  Carson  refusing  to  pay  his  bill. 

On  the  12th  of  August  the  cause  came  on  for  trial.  It  did  nots 
appear  in  testimony  when  Stanley  and  Carson  became  interested  ; 
but  it  was  admitted  to  be  after  the  contract.  The  Plaintiff  made 
his  charges  in  his  book  "to  Ship  Hannah,"  and  shewed,  thai  on 
the  44h  of  April,  Stanley  and  Carson  had  engaged  a  captain  for 
the  ship.  The  first  item  of  his  account  was  dated  the  3d  oi  April 
but  all  the  rest  after  the)  had  done  this  act  of  ownership. 

Taylor  offered  to  confess  judgment,  and  Sergeant  and  Sitgreaves 
for  the  other  two  Defendants  contended,  that  reference  should  be 
had  to  the  time  of  the  contract  made,  which  being  when  Taylor 
was  sole  owner,  the  Plaintiff  could  resort  to  him  alone  ;  that  no 
purchase  made  or  interest  acquired  afterwards,  *.  ould  make  Stan- 
ley and  Carson  liable  for  a  contract  made  with  Taylor  only,  and 
on  Taylor's  sole  credit,  and  that  this  case  was  particularly  strong, 
it  being  proved  that  they  had  each  paid  their  proportions  already 
to  the  ship's  husband,   Taylor. 

But  Shippen,  President,  instructed  the  jury,  that  as  the  work 
was  performed  after  they  had  become  owners,  and  appeared 
avowedly  so,  it  was  certainly  done  on  their  credit ;  and  not  only 
the  ship's  husband,  but  all  the  real  owners  at  the  time  of  the 
work  done,  were  liable. 

Lewis,  for  the  Plaintiff,  cited  and  relied  on  Coxvp.  636. 

Verdict  for  the  Plaintiff. 


BUCKLEY  v.  DURANT. 

THIS  was  an  action  of  Trover. — Non  cul.  pleaded,  and  issue- 
Afterwards  the  cause  was  referred,  and  report  made,  "  That 
"  Plaintiff  pay  toDefendant^". 3  ;  upon  which  payment  oeingmade, 
"  Defendant  to  restore  to  Plaintiff  certain  articles,  for  Trover  and 
"  Conversion  of  which  the  action  was  brought."  Judgment  nisi 
had  been  entered  on  this  report,  and  now  August  13,  1785,  Lexvis, 
for  the  Defendant,  offered  to  state  his  objections  to  the  confirma- 
tion of  the  report.  Sergeant  and  Bankso?i  objected  to  going  into 
the  argument,  and  insisted  that  judgment  should  be  made  abso- 
Vol..  I.  R 


1785. 
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lute,  because  no  exceptions  to  the  report  had  been  filed  in  writings 
which  they  contended  ought  to  have  been  done,  within  four  days 
from  the  entry  of  the  judgment  nisi.  Lewis  admitted,  that  where 
the  exceptions  arose  from  facts,  such  as  misbehaviour  of  the  re- 
ferrees,  want  of  notice,  &c.  it  was  necessary  that  ihey  should  be 
in  writing;  but  insisted,  that  where  the  objections  arose  from  the 
face  of  the  report,  as  in  the  present  case,  and  depended  upon  con- 
struction of  law,  there  was  no  such  necessity.  And  accordingly 
the  Court  permitted  him  to  proceed. 
He  took  three  exceptions: 

1st.  The  act  of  Assembly  giving  references  by  rule  of  Court 
in  actions  depending,  puts  the  report  of  referrees  on  the  same 
footing  precisely  with  the  verdict  of  a  jury.  Now,  in  Trover  a 
verdict  can  never  be  for  restoration  of  the  specific  chattels,  but 
lor  damages  only,  and  such  a  verdict  would  be  error:  therefore 
he  inferred  the  same  law  in  the  case  of  a  report. 

2dly.  The  report,  o.)  the  face  of  it,  shews  the  action  of  the 
Plaintiff  to  be  illegal — lor  Pawnee  has  a  right  to  detain  his  pledge, 
until  payment  of  the  sum  for  which  the  pledge  was  given;  and 
until  such  payment,  Pawner  can  have  no  action  to  recover  the 
thing  pawned,  or  damages.  Now  the  report  finds  £.  3.  due  from 
the  Plaintiff  to  the  Defendant,  which  at  once  defeats  his  right  of 
action,  and  shews  that  judgment  should  be  for  the  Defendant;. 

3dly.  A  report  should  be  such  a  one  as  that  the  Court  may 
give  judgment,  and  award  execution  thereon.  Judgment  cannot 
be  for  both  Plaintiff  and  Defendant  on  one  issue;  and  this  report 
gives  something  to  each — It  is  a  report  on  both  sides — Judgment 
and  execution  can  be  only  for  one* 

The  Court  inclined  strongly  to  be  of  opinion  with  Lewis,  par- 
ticularly on  the  first  point;  but  no  judgment  was  given,  that  the 
parties  might,  if  they  would,  accommodate  the  matter  by  a  new 
reference:  and,  accordingly,  it  was  afterwards  referred  de  novo.. 

CARREW  v.  WILLING. 

CAPIAS  to  June,  1784.  The  bail  bond  sued  to  September, 
1784  ;  and  December  1784,  judgment  was  signed  on  the  bail 
bond  suit,  nisi  special  bail  filed  in  30  days.  Default  was  made 
in  tiling  special  bail,  and  aji.  fa.  issued  to  June  1785. 

*  Mr.  Sergeant  mentioned,  that  on  a  former  argument  of  this  cause,  this  excep- 
tion was  combated  by  an  observation,  that  even  if  judgment  could  not  be  entered 
on  the  report  according  to  the  common  forms,  yet  the  reference  being  made  under 
the  eye  of  the  Court,  they  would  grant  an  attachment  to  compel  compliance  with 
the  report,  and  the  case  of  Ralston  v.  Stewart  was  mentioned,  where  the  Supreme 
Court,  it  was  said,  established  this  point.  Time  had  been  given  to  the  Plaintiff's 
council  to  search  for  notes  of  this  case  ;  and  no  note  being  now  produced,  Mr.  Lewis 
said,  that  although  he  was  concerned  in  that  cause  with  the  gentleman  who  cited  it 
(Mr.  Sergeant)  yet  he  could  not  remember  that  any  such  point  had  been  adjudged, 
and  contended  that  the  act  of  Assembly  gave  no  such  authority,  and  that  no  in- 
stance of  such  an  attachment  had  ever  been  known  in  our  practice.  Keeper  v.  Stu* 
mrt,  cited  post.  365. 
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And  now,  August  S,  1785,  Sitg reaves  filed  Defendant's  affidavit  1785. 
of  a  just  defence,  and  obtained  a  rule  to  shew  cause,  why  the  V^-v— U 
proceedings  in  the  bail  bond  suit  should  not  be  stayed  on  paying 
costs,  pleading  issuably  in  the  original  action,  taking  short  notice 
of  trial,  and  consenting  that  the  j  dgment  on  the  bail  bond  should 
stand  as  a  security.  He  cited  Barneys  notes  74.  Birch  v.  Graves, 
ib.  85.  Olw^.y  v.  Cockayne,  ibid.  91.  Seaber  v.  Powell,  ibid.  112. 
Morley  v.  Carr. 

On  the   13th  of   August,  Sergeant,   for  the   Plaintiff,   shewed 
cause  j  but,  after  argument,  the  rule  was  made  absolute. 


CAMPBELL  v.  RICHARDSON. 

THE  Defendant  had  been  bail  for  his  brother,  who  suffering 
judgment  to  go  against  him,  a  scire  facias  was  issued 
against  the  Defendant,  and  in  clue  course  judgment  thereon — 
In  the  interim,  between  the  recognizance  of  bail  and  judgment 
on  the  scire  facias,  several  judgments  were  obtained  agains:  the 
Defendant  by  his  proper  creditors,  executions  issued,  and  his  real 
estate  was  seized  and  sold.  But  the  proceeds  not  being  sufficient 
to  satisfy  all  the  judgments,  the  Sheriff  brought  the  money  into 
Court,   to  be  disposed  of  as  the  Court  should  direct. 

Sergeant,  for  the  Plaintiff  Campbell,  insisted,  that  recognizance 
of  bail  is  a  lien  upon  the  land  from  the  date  of  the  recognizance, 
and,  therefore,  claimed  a  preference  to  all  judgments  afterwards 
obtained,  although  they  might  be  previous  to  the  judgment  on 
the  scire  facias — He  cited  to  this  purpose,  Stat.  29.  Car.  2.  c.  19.  2 
Bac.  Abr.  363.  365.  10  Fin.  559.  563.  2  Salk.  564.  Cro.  Eliz.  551. 
Ingersol,  on  the  contrary  contended,  that  Campbell  should  only 
have  preference  from  the  date  of  the  judgment  on  the  scire  fa- 
cias;  and  argued  from  the  statute  of  frauds  and  our  act  of  As- 
sembly ascertaining  the  mode  of  paying  the  debts  of  decedants, 
and  cited  1  Peer.  Wms.  333.  Cro.  Jac.  449. 

After  consideration,  the  President  delivered  the  opinion  of 
the  Court,  on  the  26th  of  August. 

Shippen,  President. — This  is  a  question  concerning  the  binding 
nature  of  a  recognizance  of  bail,  as  to  the  lands  of  the  bail  ;  and 
whether,  in  Pennsylvania,  a  prior  recognizance  creditor,  or  sub- 
sequent judgment  creditors,   shall  have  the  preference. 

From  the  cases  cited,  it  appears,  that,  although  lands  in  England 
are  bound  by  recognizance,  yet  there  is  some  uncertaintv  as  to  the 
time  from  which  they  are  bound  :  whether  from  the  caption,  or 
from  the  inrolment  of  the  recognizance;  or  from  the  judgment 
against  the  principal  ;  or  from  a  non  est  inventus  returned  upon 
the  Ca.Sa.    And  several  of  the  cases  which  mention  that  lands 
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1^85.  are  bound  upon  the  caption,  are  since  the  statute  of  frauds,  which 
— v— '    says  Uij,t  the  lien  shall  be  from  the  inrolment. 

I  do  not  find  that  there  have  been  any  legal  decisions  upon  this 
point  in  Pennsylvania;  but  a  general  opinion  has  taken  place,  which 
has  been  carried  into  universal  practice,  that  recognizances  do  not 
here  bind  lands,  until  they  are  proceeded  upon  to  judgment  against 
the  bail.  Hence  it  is,  that,  whenever  a  purchase,  or  mortgage,  is 
made,  the  examination  at  the  offices,  and  the  certificates  which  are 
given  by  the  prothonotaries,  are  only  of  the  judgments  in  force 
against  the  seller,  or  mortgagor,  and  not  concerning  recognizances* 
The  practice  has,  indeed,  been  so  general,  that  all  the  conveyan- 
cers and  lawyers,  for  a  long  course  of  years,  have,  on  such  occa- 
sions,  confined  their  enquiries  to  that  circumstance  alone  ;  and 
manv  titles  must,  therefore,  depend  upon  it,  which  would  be 
shaken  if  a  contrary  construction  should  now  be  adopted. 

Whether  this  opinion  took  irs  rise  from  the  different  situation 
in  which  the  lands  of  this  country  are  from  those  of  England,  and 
from  their  being  liable  to  be  sold  for  debts  ;  or  from  the  silence  of 
the  Legislature  upon  the  subject ;  or  from  what  other  cause,  we 
can  but  eonjecttfre.  It  is  remarkable,  however,  that  when  our  act 
for  the  prevention  of  frauds  was  made,  in  the  year  1772,  although 
the  Legislature  copied  the  clause  in  the  English  statute  relating 
to  judgments,  and  was  minutely  exact  as  to  the  time  from  which 
they  should  bind  lands,  yet  they  totally  omitted  the  clause  relating 
to  recognizances.  This  silence,  it  is  true,  is  no  abrogation  of  a 
law;  but  it  looks  as  if  the  Assembly  had  taken  up  the  popular 
idea,  that  recognizances  did  not  bind  till  judgments  were  obtained 
upon  them,  and,  therefore,  they  thought  that  no  particular  provi- 
sion was  in  that  respect  necessary.  Upon  what  principle,  indeed, 
could  they  else  have  been  so  careful  of  innocent  purchasers  in  the 
one  case,  and  not  in  the  other? 

We  may  also  properly  take  into  view,  that,  long  before  the  pas- 
sing this  act  for  the  prevention  of  frauds,  the  relative  dignity  of 
judgment  debts,  and  of  those  upon  recognizance,  had  been  settled 
by  a  law,  directing  the  order  of  paying  the  debts  of  persons  de- 
ceased. That  is — 1st.  Physic  and  funeral  expences. — 2d.  Debts 
and  duties  to  the  Queen — 3d.  Debts  due  to  the  proprietor  and  go- 
vernor  4th.  Judgments. — - 5th.  Debts  due  by  recognizances.— 

6th,  Rents,  &c.  If,  however,  it  should  be  said,  that  this  is  only  a 
direction  in  what  order  debts  shall  be  paid,  without  any  respect  to 
the  binding  nature  of  judgments  and  recognizances,  it  may  be  an- 
swered, that,  from  the  situation  of  lands  in  this  country,  that  con- 
sideration must  necessarily  be  included.  Here,  as  I  have  already- 
observed,  lands  are  chattels  for  the  payment  of  debts ;  they  are 
chattels  too  in  the  hands  of  executors;  and  all  writs  o{  fi.fa.  di- 
rect the  levy  accordingly  to  be  made,  of  the  goods  and  chattels, 
lands  and  tenements  of  the  deceased,  in  the  hands  of  the  executor. 
If,  then,  in  such  a  case,  two  writs  are  executed  upon  lands,  found- 
ed, one  upon  a  prior  recognisance,  and  the  other  on  a  judgment 
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subsequent  to  the  recognizance,  but  prior  to  the  judgment  upon  it,    17S5, 
the  Court  must  clearly  decree  a  preference  co  the  judgment  credi-    *»— v— ^ 
tor.     f  his  stems  indeed  to  be  a  legislative  direciion  as  to  recog- 
nizances in  similar  cases;  for,  what  confusion  would  arise,  from 
supposing  the  lands  ol  deceased  persons  to  be  bound  lrom  onetime^ 
and  the  lands  of  living  persons  from  another  ? 

Upon  the  whole,  we  think,  that  great  mischiefs  and  dangers 
would  be  imposed  upon  honest  purchasers,  if  at  this  time  of  day, 
we  should  unsettle  what  has  been  so  long  the  general  opinion  and 
practice  on  this  subject.     Therefore, 

Let  the  Plaintiff  take  preference  only  from  the  date  of  the 
judgment  on  the  scire  facias. 


SHOEMAKER  v.  SHIRTLIFFE. 

nPHE  Defendant  h-id  executed  a  bond,  with  warrant  of  attor- 
nev  to  confess  judgment  to  the  Plaintiff.  The  bond  was  pay- 
able on  the  1st  of  September  1785;  but  there  was  no  provision  for 
a  stay  of  execution,  till  that  time,  inserted  in  the  warrant  of  attor- 
ney. The  Plaintiff  issued  afi.  fa.  before  the  1st  of  September, 
and  Dal/as,  for  the  Defendant,  moved  to  set  it  aside. 

The  Court  were  of  opinion,  that  the  warrant  of  attorney  re- 
citing the  bond,  was  only  an  instrument  subservient  to  it;  and, 
cons  quently,  that  the  execution  could  not  be  issued,  till  the  time 
given  for  payment  was  expired. 

The  execution  set  aside. 


BURROWS  v.  HEYSHAM. 

CfCIRE  FACIAS  against  the  bail,  and  the  judgment  removed  hy 
^  writ  of  error.  Upon  the  issuing  of  a  certiorari  to  bring  up 
the  record,  the  Plaintiffs  moved  to  amend  the  scire  facias  by 
the  record,  substituting  September  1782  for  December  1781.  The 
motion  had  been  argued  at  the  last  term,  and  now  came  on  for 
a  second  argument. 

On  the  part  of  the  Defendant,  it  was  said,  that  as  the  cause  had 
been  removed,  by  writ  of  error,  this  Court  had  no  longer  any  juris- 
diction over  it;  but  this  objection  was  not  insisted  upon.  Doug. 
ISO.  110.  and  Cowp.  841.  844.  had  been  cited  for  the  Plaintiff  on 
the  former  argument;  but  these  were  cases  of  ejectment ;  and  it 
would  overset  the  law,  if  other  points  were  to  be  brought  within 
the  principle,  by  which  ejectments  are  regulated.  With  respect  to 
amendments  by  the  statutes  of  Jeoffaille,  they  were  only  in  matters 
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1785.     of  form ;  but  the  present  motion  went  to  matter  of  substance,  and, 

W— v— »    therefore,  ought  not  to  be  granted.     The  bail,  if  the  judgment  is 

misrecited  in  the  scire  facias,  is  entitled  to  relief  by  writ  of  error. 

Salk'.  52.  L.  Ray.  1057.  S.  C.  6  Mod.  263.  2  Stra.  1165.  Gilb.  136. 

For  the  Plaintiff  \l  wasanswered,  that,  independent  of  the  stat- 
utes of  yeoffailles,  this  might  be  amended.  It  is  a  rule  at  com- 
mon law  to  amend,  whenever  there  is  any  thing  to  amend  by.  5 
Burr.  1730,  was  matter  of  substance,  yet  amended;  because  there 
the  rest  of  the  pleadings  rectified  the  error.  That,  likewise,  was 
a  case  after  a  writ  of  error  had  removed  the  record,  and  there 
had  been  an  argument  in  the  Exchequer.  Here  the  error  appears 
on  the  face  of  the  writ,  which  recites  the  judgment  to  have  been 
prior  to  the  date  of  the  recognizance  ;  and  in  this  point  it  is  dis- 
tinguishable from  Salk.  52.  L.  Raym.  1057. 

On  the  20th  of  August,  the  President  delivered  the  opinion 
of  the  Court. 

Shippen,  President.  As  it  has  not  been  made  any  part  of  the 
argument,  that  the  power  of  the  Court  to  amend,  is  not  the  same, 
as  it  was  before  the  action  was  removed,  we  shall  determine  the 
question  as  we  should  have  done,  if  the  writ  of  error  had  not 
been  brought.  Upon  the  liberal  principles  of  modern  practice, 
therefore,  and  indeed,  for  the  honour  of  common  sense,  we 
think  it  incumbent  upon  us  to  direct  the  scire  facias  to  be  amend- 
ed by  the  record.  Besides  the  cases  in  the  books  (particularly 
that  in  Barnes,  6  Sweetland  v.  Beezely)  there  are  some  instances 
in  our  own  Courts  that  authorize  this  determination.  I  remem- 
ber in  Scott  v.  Galbraith  at  nisi  firius,  in  Lancaster,  a  verdict  was 
given  for  the  Plaintiff  in  ejectment,  for  one  half  of  the  premises, 
and  nothing  was  said  respecting  the  other  half.  A  mcrtion  was 
made  in  Bank  to  set  aside  this  verdict,  but  it  was  allowed  to  be 
amended,  by  adding,  "and  for  the  residue  they  find  for  the  De- 
fendant;" although,  in  that  case,  there  was  not  any  thing  to 
amend  by,  but  merely  what  was  implied  in  the  verdict.* 

The  rule  made  absolute. 

*  See  2  Ball.  Rep.  184. 
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GEYGER  v.  STOY. 

THE  Defendant  was  brought  before  the  Court  on  a  hab.  carp, 
and  the  return  stated,  that  he  was  committed  in  execution 
by  the  warrant  of  a  Justice  of  the  peace  for  a  debt  ot  £.  10  0  3. 
Sergeant  moved  that  he  should  be  discharged,  on  this  princi- 
ple, that  although  the  errors  of  a  Justice,  while  he  keeps  within 
his  jurisdiction,  are  binding,  'till  his  judgment  is  reversed;  yet 
where  he  exceeds  his  jurisdiction,  all  his  acts  are,  in  themselves, 
merely  null  and  void. 

By  the  Court — It  appearing  upon  the  face  of  the  record, 
that  the  Justice  has  exceeded  his  jurisdiction,  by  giving  judg- 
ment, and  issuing  an  execution,  for  a  greater  sum  than  ten  pounds, 
we  cannot  but  considt  r  the  whole  as  a  nullity ;  and,  for  that  rea- 
son alone,  discharge  the  Defendant. 


JACKSON  v.  MASON.     JACKSON  v.  KEELY. 

THESE  causes  were  marked  for  trial  this  day.  Lewis  for  the 
Defendant  tendered  the  affidavit  of  Mason,  the  Defendant 
in  the  first  action,  of  the  absence  of  a  material  witness.  Brad- 
ford) for  the  Plaintiff,  desired,  on  the  authority  of  the  Chev.  D. 
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17S5.     Eon's  case,  3   Burr.   1514,  that  the  Court  would  enquire  what 
l~-v-— '    would  be  the  testimony  of  the  absent  witness,  in  order  that  it 
might  appear  whether  he  was  really  material. 

But  this  the  Court  refused,  and  ordered  the  cause  to  be  con- 
tinued. 

Bradford  then  moved,  that  the  action  against  Keely  should  be 
tried  ;  insisting  that  the  affidavit  of  any  person,  but  the  Defend- 
ant himself,  was  insufficient  to  delay  a  trial ;  and  he  cited  Barn, 
437.  Carter  v.  Uppington,  and  Gray  v.  Holton. 

But  it  appearing  to  the  Court,  that  both  actions  were  brought 
on  one  note  of  hind,  in  which  Mason  was  the  drawer,  and  Keely 
the  indorser,  and,  consequently,  that  Mason  was  liable  over  to,' 
Keely,  he  was  considered  as  eventually  interested  in  both  actions; 
and  therefore  both  the  trials  were  postponed  on  his  affidavit  alone. 


GRAHAM's  APPEAL. 

THIS  was  an  appeal  from  the  Orphan's  Court  of  Philadelphia; 
and  after  argument,  the  Chief  Justice  delivered  the  unani- 
mous opinion  of  the  Court  to  the  following  eifect: 

M'Kean,  Chief  Justice.  The  intestate  had  left  seven  children, 
all  under  the  age  of  fourteen  years ;  their  mother  married  the 
Baron  appellant.  Upon  petition  tb  the  Orphan's  Court  by  the 
children,  for  the  appointment  of  guardians,  Enoch  Edwards  and 
another  were  appointed.  This  appeal  is  founded  upon  an  idea, 
that  the  guardian  in  soccage,  or  by  nurture,  must  be  appointed, 
and  that  the  Orphan's  Court  have  not  a  discretion. 

In  England,  the  next  of  kin,  to  whom  the  inheritance  cannot 
descend,  must  be  appointed  guardian,  the  mother  therefore 
would  have  been  entitled  to  the  appointment  there  ;  but  in  Penn- 
sylvania, it  depends  on  the  7  and  12  §.  of  the  act  of  12  Anne,  c.  3. 
Aod  we  all  agree  that  by  the  true  construction  of  these  sections, 
the  Orphan's  Court  have  a  power  to  assign  the  guardianship  of 
minors  under  fourteen,  to  whom  they  please,  according  to  their 
legal  discretion  ;  which  legal  discretion  by  §12.  is  confined  to 
the  choice  of  persons  of  the  same  religious  persuasion,  of  good 
repute,  and  approved  by  the  orphan.  If  any  of  these  objections 
should  occur,  the  Court  must  appoint  some  other  persons ;  which 
could  not  be  the  case,  if  they  were  confined  to  the  guardian  itt 
soccage,  or  by  nurture. 

The  opinion  of  the  Court  is  conformably  to  the  invariable  prac- 
tice in  every  county  of  the  state,  from  the  date  of  the  act  to  this 
day  ;  and  the  construction  given  to  an  act  immediately  after  it  has 
passed,  cannot  be  altered  at  so  distant  a  period,  even  although 
it  might  have  been  a  little  erroneous  in  the  first  instance. 

The  order  of  the  Orphan's  Court  confirmed.- 
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VANHORN's  Lessee  v.  HARRISON.  i785t 

'T^HIS  was  an  ejectment  brought  for  a  messuage  and  planta-    w—v-— ' 

*  tion,  in  Bensalem  township,  in  Bucks  county.  A  case  being 
stated,  it  was  thrice  argued  by  Sergeant  and  Bradford,  for  the 
Plaintiff,  and  Lewis  and  Wilcocks  for  the  Defendant. 

The  Chief  Justice  now  recapitulated  the  material  points,  and 
delivered  the  opinion  of  the  Court  as  follows : 

JVTKean,  Chief  Justice,  This  cause  comes  before  the  Court 
on  a  case  made  for  their  opinion.  The  case  is  long,  and  has  stated 
several  particulars,  which  can  have  but  little  influence  upon  the 
decision. 

The  material  facts  are :  That  a  certain  Johannes  Vandegrift 
was  seized  in  fee  of  the  premises  in  question,  and,  being  so  seiz- 
ed, by  his  last  will  and  testament  in  writing,  dated  the  16th  March, 
1/32,  devised  the  same  unto  his  eldest  son  Abraham  in  fee-tail, 
with  remainder  in  fee  to  all  his  other  children.  And  afterwards, 
by  a  deed  or  instrument  in  writing,  sealed  and  delivered,  bear- 
ing date  the  31st  of  August  1743,  "  In  consideration  of  natural 
"  affection,  he  gives,  grants,  &c.  fully,  freely,  absolutely  and 
"  clearly,  the  same  premises,  to  his  son  Abraham  Vandegrift,  to- 
"  gether  with  all  the  rights,  titles,  interest,  claim  and  demand 
44  whatever,  which  he  then  had  in  the  said  granted  premises,  or 
*'  any  part  thereof,  To  have  and  to  hold  unto  him  only  the  said 
44  Abraham  Vandegrift,  without  any  further  condition,  as  he  had 
44  fully,  freely  and  absolutely,  and  of  his  own  accord  set  and  put 
44  in  further  testimony,  &c." 

If  this  conveyance  passed  a  fee  to  the  son  Abraham  Vandegrift, 
then  judgment  must  be  for  the  Defendant}  but  if  an  estate  for 
life  only,  then  judgment  must  be  for  the  lessors  of  the  Plaintiff: 
For,  suppose  the  will  of  Johannes  Vandegrift,  which  was  exe- 
cuted prior  to  the  conveyance,  is  taken  into  the  case,  yet  the  son 
Abraham  had  thereby  only  an  estate-tail,  which  is  spent  by  his 
death,  without  heirs  of  his  body  lawfully  begotten. 
_  When  this  case  was  first  argued,  the  Council  on  both  sides  con- 
sidered it  only  in  two  points  of  view,  to  wit,  First,  Whether  the 
conveyance  from  Johannes  Vandegrift  to  his  son  Abraham  was  to 
be  construed  as  an  original  conveyance  at  common  law,  or  as  a 
covenant  to  stand  seized  to  uses?  "And,  secondly,  What  was  the 
intention  of  the  parties,  as  to  the  estate  which  was  to  pass? 

Mr.  Sergeant  contended,  that  it  was  an  original  conveyance  at 
common  law,  and  let  the  intention  of  the  parties  be  what  it  may, 
it  could  only  pass  an  estate  for  life  to  the  son,  for  want  of  proper 
words  of  inheritance. 

■,  Messrs.  Wilcocks  and  Lewis  insisted  that  this  deed  must  be  con- 
sidered, a  covenant  to  stand  seized  to  uses,  and  that  it  should  re- 
ceive the  like  construction  with  a  will,  that  is,  to  be  governed  by 
the  intention  of  the  parties.  In  support  of  their  first  position, 
44  that  it  must  be  taken  to  be  a  covenant  to  stand  seized  to  uses," 
they  cited,  2  Wilson  22.  75.  Carthew  38.  Comberbach  128.  S.  C. 

Vol.  II,  § 
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1785.  10  Jffldl  35.  36.  1  ^%/z.?  8.  1  ^o</.  175.  2  Levinz.  10.  3  Levinz. 
I— v"— '  372.  1  ifac.  274.  For  the  second  position,  they  cited,  Carthew 
843.  1  Co.  100  6.  101  a.  Littleton's  Rep.  347.  5  iMorf.  266.  And 
they  concluded,  that  if  this  instrument  had  been  a  will,  it  would 
appear  manifestly  to  be  the  intention  of  the  parties  to  pass  a  fee  ; 
for  which  thev  cited,  6  Mod.  109,  110.  Cro.  Car.  450.  1  Ld.  Ray 
mond\87.   2  Will.  524. 

Mr.  Sergeant,  in  his  reply,  said,  that  the  deed  of  1743  must 
operate  as  a  feoffment,  and  relied  upon  the  following  authorities. 
Co.  Lit.  9.  a.  1  Vol.  Pennsylvania  Laws,  pa.  78.  Prec.  in  Chan. 
580.  Lilly's  Conveyance  613.  614.  646.  2  Lnst.  672. 

Upon  hearing  this  argument,  and  reading  the  books  that  had 
been  cited  on  both  sides,  and  full  consideration  of  them,  it  ap- 
peared to  me,  that  this  deed,  or  instrument,  ought  to  be  taken 
as  a  covenant  to  stand  seized  to  uses,  and  that  the  law  has  been 
long  settled, that  a  deed  shall  be  construed  either  as  a  common  law 
conveyance,  or  a  statute  conveyance,  if  it  can  be  taken  both  ways, 
as  will  best  tend  to  give  it  all  the  effect  the  parties  intended.  This 
deed  then  has  every  requisite  necessary  to  constitute  a  deed  of 
covenant  to  stand  seized  to  uses.  1st.  Here  is  a  sufficient  and 
proper  consideration,  viz.  natural  affection.  A  consideration  may 
be  either  a  good,  or  a  valuable  one.  A  good  consideration  is  that 
of  blood,  or  natural  affection,  or  love  ;  as  when  a  man  grants  an 
estate  to  a  near  relation,  as  in  this  case,  to  his  eldest  son.  Blood 
or  marriage  are  the  most  common  and  suitable  considerations  in 
this  species  of  conveyance.  The  valuable  consideration  is  such 
as  money,  marriage,  or  any  other  equivalent  given  for  the  grant. 
3  Black.  297.  336.  2d.  It  is  a  deed.  3d.  Johannes  Van deg rift  was 
seized  in  fee.  4th.  Here  are  apt  xvords  to  convey  lands;  and  the 
word  grant,  which  is  in  the  deed,  has  been  adjudged  in  the  case 
of  Wilkinsons  lessee  v.  Farmer,  &c.  (2  Wilson  175.  1  Mod.  175.) 
sufficient  of  itself,  to  create  a  covenant,  and  to  raise  an  use. 
These  are  all  the  circumstances  necessary  to  make  a  good  deed 
of  covenant  to  stand  seized  to  uses. 

As  to  the  other  point: — How  this  conveyance  was  to  be  con- 
strued, whether  as  a  deed  at  common  law,  or  like  a  will,  accord- 
ing to  the  intent  of  the  parties  ?  I  was,  at  first,  of  opinion,  from 
the  general  doctrine  laid  down  in  all  the  books  cited  at  the  bar, 
that  the  intention  of  the  parties  was  to  govern  in  the  same  man- 
ner as  in  a  will ;  and  of  that  intention  I  had  no  doubt ;  for  by  the 
words  used  in  the  premises,  if  unrestrained  by  the  habendum,  it 
appeared  manifestly,  that  Johannes  Vandegrift  had  given  all  his 
right,  title,  interest,  claim  and  demand  whatsoever,  which  he 
had  in  the  land,  unto  his  son  Abraham,  freely,  absolutely,  and 
clearly,  Sec  which  words  in  a  will  would  unquestionably  pass  a 
fee.  But  having,  afterwards,  met  with  two  cases  in  4  Burn's 
Ecclesiastical  Lazu,  pa.  110.  and  118.  I  hesitated.  A  second 
argument  was,  therefore,  had  on  the  18th  of  December  last, 
when  the  question,  that  alone  admitted  of  controversy,  to  wit, 
how  far  this  deed  of  covenant  to  stand  seized  to  uses,  should  be 
construed  like  a  will,  was  fully  considered  by  Mr.  Bradford.  He 
contended,  that  it  required  such  technical  words,  as  are  used  and 
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necessary  in  deeds  at  common  law  to  pass  an  inheritance,  that  in  all     1785. 

deeds  the  word  heirs  is  necessary  to  pass  a  fee  ;  this  is  the  gene-    y—v—J 

ral  rule,  and   though  there   are  exceptions,  yet  this  species  of 

conveyance  to  uses  is  not  among  them  ;  which  appears  1st,  from 

the  silence  of  approved  writers  on  this  subject.     To  shew  which 

he  cited,  2  Black.  108.     Bac.  Abr.  252.  3  Comyrts   Digest.  214. 

Shepherd"1?,  Touchstone  of  Assurances,  fo.\0\.  (97 \ofnetv edition)Co» 

Lit.  9.  L2dly.  From  a  variety  of  express  and  positive  authorities. 

3  Black.  370.  1  Co.  87  b.  Co.  Lit.10.  a.  Shepherd's  Touchst.  102.  106. 

1  Comyn's  Digest.  543.  1  Co.  Rep.  100.  b.  Gilbert's  Uses  and  Trusts 

75.  76.  And  3dly,  that  words,  essential  to  convey  a  fee  in  a  deed 

at  common  law,  are  necessary  since  the  statute  of  uses,  27  Hen. 

8,  ch.  10.  in  a  covenant  to  stand  seized  to  uses.   To  prove  which 

he  cited  5  Bacon  357.  1  Rolls  Abr.  837.  Cro.  E.  478.  2  Lill.  Reg. 

112.  iS5r>  Thomas  Raym.  317.  2  Ld.  Raijm.  1151.  2.  4.  £?c. 

We  have  since  heard  the  Council  for  the  Defendant  in  answer, 
who  chiefly  dwelt  upon  the  deed  of  1743  having  a  relation  to  the 
estate  which  the  covenantor  had,  that  he  having  a  fee,  had  by 
relative  words  conveyed  that  fee  to  his  son  ;  and  they  relied 
upon  2  Comyns  215.  Shep.  Touchst.  101.   Co.  Lit.  9.  b. 

Upon  the  whole,  the  Court  have,  unanimously,  formed  the 
same  opinion  as  the  Plaintiff's  Council,  after  the  most  mature 
consideration. 

1.  This  deed  is  a  covenant  to  stand  seized  to  uses. 

2.  Before  the  statute  of  uses,  viz.  27  Hen.  8.  ch.  10,  this  deed 
Would  have  passed  a  fee,  1  Co.  Rep.  100.  b.  Shelley's  case,  though 
the  word  heirs  is  not  in  it.  But  since  that  statute,  the  limitation 
of  uses  is  in  many  cases  governed  by  the  rules  of  common  law  ; 
and  no  inheritance,  in  a  covenant  to  stand  seized  to  uses,  or 
other  deed  to  uses,  can  be  raised,  or  new  estate  created,  without 
the  word  heirs  ;  because  the  uses  are  now  transferred  into  posses- 
sion, and  therefore  must  be  governed  by  the  rules  of  possession 
at  common  law.  5  Bacon's  Abr.  350.  356.  and  the  cases  there 
cited.  And  at  common  law,  though  the  intent  of  the  parties  be 
ever  so  fully  expressed  and  manifested  in  a  grant  or  other  deed, 
without  the  word  heirs,  a  fee  shall  not  pass.  6  Mod.  109.  2  Vezey 
252.   1  Wilson  351.   2  Blackst.  Reports. 

3.  There  are  no  words  in  this  deed,  either  technical  or  rela- 
tive, that  can  raise  a  fee,  and  consequently  Abraham  Vandegrift 
had  thereby  only  an  estate  for  life  in  the  premises. 

Let  judgment  be  entered  for  the  Plaintiff. 


M'CULLUM  v.  COXE. 

THE  Jury  were  at  the  bar  to  try  the  issue  in  this  case,  when 
Levy  moved  to  discontinue,  in  consequence  of  a  Power  of 
Attorney  granted  by  the  Plaintiff  for  that  purpose.  But  it  was  op- 
posed by  Ingersoll  in  behalf  of  General  For  man,  to  whom,  for  a  va- 
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1785,     luable  consideration,  the  Plaintiff  had  assigned  the  debt,  and  the 
UyJ    Defendant  had  undertaken  to  pay  it  to  him  accordingly. 

These  facts  being  made  to  appear,  the  Court  said  they  would 
not  allow  any  collusive  settlement  between  the  original  parties,  to 
affect  General  Forman's  bona  fide  assignment,  and  ordered  the 
Jury  to  be  sworn.  And  M'Kean,  Chief  Justice,  observed,  that 
where  an  action  was  brought  under  such  circumstances,  it  ought 
to  be  mentioned  upon  the  docket  for  whose  use  ;  a  practice  which 
had  always  prevailed  when  he  was  at  the  bar.* 


MORRIS  v.  DE  MARS. 

JT  was  ruled  in  this  case,  that  a  relation  of  a  superior  and  infe- 
rior officer,  does  not,  of  itself,  bind  the  former  to  pay  the 
contracts  of  the  latter,  whether  in  the  staff  or  line.  But  if  the 
inferior  officer  had  an  authority  to  contract,  and  having  obtained 
money  for  the  use  of  the  army,  applied  it  accordingly,  in  such 
case  the  Court  inclined  to  think,  that  the  superior  would  be  li- 
able for  the  debt,  provided  he  had  sufficient  public  funds  to  dis- 
charge it. 

*  See  2  Dull.  Rep.  172.  in  note: 


Common  f  Iea& 


Philadelphia  county. 


September  Term,    1785. 


WOODS  v.  COURTER,  et.  ah 


THE  register  of  a  ship,  or,  in  other  words,  an  affidavit  made 
by  one  of  the  Defendants  (who,  however,  was  not  in  Court, 
the  return,  with  respect  to  him,  being  non  est  inventus)  stating 
that  the  ship  belonged  jointly  to  him  and  other  persons,  being 
copied  from  the  books  of  the  naval  officer,  and  certified  under 
his  seal  of  office,  was  allowed,  after  argument,  to  be  read  in 
evidence  against  the  Defendants. 

And  Shippen,  President,  mentioned  the  case  of  the  protest  of 
a  master  of  a  vessel,  which  had  been  allowed  to  be  evidence  in, 
his  favour.     See  ant.  6. 

The  Defendant's  Council  took  a  bill  of  exceptions  to  the  opi- 
nion of  the  Court,  which,  however,  was  never  prosecuted,  as  the 
Plaintiff  eventually  suffered  a  nonsuit. 

Lewis  for  the  Plaintiff.— Sergeant  for  the  Defendant. 
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MIFFLIN  v.  GASQUL 

A  DEBTOR  in  confinement  under  a  Magistrate's  execution^ 
petitioned  for  his  discharge  under  the  insolvent  laws.  But 
he  was  remanded,  because  he  had  not  applied  before  the  adjourn- 
ment ;  the  Court  observing,  that  it  was  already  easy  enough  for 
debtors  to  get  out  of  gaol. 


BORROW  Assignee  v.  KELLY. 

THIS  came  before  the  Court  on  a  case  stated;  in  substance 
as  follows  : 

On  the  5th  of  March  1782,  a  mortgage  was  executed  by  Abel 
Kelly  to  Thomas  Groome  and  his  assigns,  for  securing  the  pay- 
ment of  £.4>7  4  0  with  interest  on  the  5th  of  March  1783.  On 
the  9th  of  August  1782,  the  mortgage  was  assigned  for  a  valua- 
ble consideration  to  fchn  Dorrozv  ;  who  sued  out  a  scire  facias  to 
June  Term  1784,  the  day  of  payment  being  past. — After  the  as- 
signment, and  before  the  scire  facias  sued,  Kelly  became  indebted 
to  the  said  Dor  row  by  notes  and  hook  accounts  in  divers  sums, 
which  still  remain  unpaid  and  payable. 

Ingersoll,  for  the  Defendant,  had  obtained  a  rule  to  shew  cause 
why  the  proceedings  on  the  scire  facias  should  not  be  stayed,  up- 
on payment  of  the  principal  mortgage  money,  interests  and  costs 
only;  without  payment  of  the  subsequent  simple  contract  debts  ? 

Lewis,  for  the  Plaintiff,  shewed  cause,  and  stated  from  the 
books  the  law  on  the  subject  in  England:* — That  it  is  presumed 
the  subsequent  simple  contract  debts,  were  contracted  on  the  faith 
of  the  first  security,  though  no  special  agreement  for  the  purpose; 
that  after  the  day  of  payment,  the  mortgaged  premises  are  for- 
feited in  strict  law  ;  the  privilege  of  redemption  afterwards  is  a 
matter  of  equity,  which  shall  be  withheld  until  the  mortgagor 
does  equity  by  payment  of  all  debts  ;  that  it  prevents  a  multipli- 
city of  suits,  and  effectuates  substantial  justice.  And  he  contend- 
ed that  in  Pennsylvania,  the  chancery  jurisdiction  for  redemption 
of  mortgages,  is  transferred  by  the  act  of  Assembly  to  the  com- 
mon law  courts,  which  will  also  take  care  that  he  who  claims 
equity  shaH  do  it.  He  cited  a  great  number  of  cases,  both  as  to 
the  reasons  and  conclusions  of  the  law.  3  Peer.  Wms.  334,  3 
Atk.  556.  630.  1  Chan.  Cases  97.  2  Fern.  285.  2  Chan.  Cases  98, 
2  Fern.  177.  Prec  Cham.  18.  Gilb.  Rep.  in  Eq.  i04.  Prec.  Chanc. 
419.  16  Vin.  264.  5.  1  Peer.  Wms.  775.  6.  1  Fern.  244.  4  Salk. 
240.  1  Eq.  Cas.  Abr.  325.  2  ibid.  594.  Gilb.  Rep.  in  Eq.  96.  Max. 
of  Eq.    1   Treatise  of  Eq.  89.  90. 

Ingersoll read  some  authorities  to  shew,  that  even  in  England,  the 
law  on  the  subject  is  not  thoroughly  settled.  2  Stra.  1 107.  Eq.  Cas. 
359.  3Bac,  Abr.  651.  Prec  Chanc.  407.  419.— But,  conceding  it  to 
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be  as  stated  by  the  opposite  Council,  yet,  he  contended,  that  it  is  1785. 
very  different  in  Pennsylvania.  Our  act  of  Assembly  {Prov.  Laws  **—*-*•> 
51.)  puts  mortgages  on  quite  another  footing: — For,  1st.  Mort- 
gagee cannot  proceed  on  the  mortgage  until  one  yea:  expires  alter 
day  of  payment  elapsed.  2d.  Even  then  a  process  is  directed  by  the 
act,  altogether  different  from  that  which  is  practised  in  England^ 
and  which  does  not  go  to  vest  the  legal  estate  in  the  mortgagee. 
3d.  In  fact,  the  mortgagee  cannot  by  arty  default  of  the  mortgagor, 
however  long,  or  reiterated,  acquire  arightto  more  than  principal, 
interest  and  costs,  for  the  amount  of  which  he  has  an  absolute  and 
special  lien  on  the  mortgaged  land,  and  for  the  payment  of  which 
the  said  lands  are  to  be  sold  on  execution  (after  judgment  on  the 
scire  facias)  in  the  usual  way.  And  the  act  for  acknowledging 
and  recording  of  deeds  §  9,  10.  {Prov.  Lazvs  79)  directs  under  a 
heavy  penalty,  that  upon  payment  made  as  aforesaid,  the  mort- 
gagee at  the  request  of  the  mortgagor,  shall  acknowledge  satis- 
faction on  the  margin  of  the  record  of  the  mortgage,  which  ac- 
knowledgment shall  be  a  bar  to  all  actions  brought  or  to  be  brought 
on  the  mortgage,  and  shall  for  ever  discharge,  defeat,  and  release 
the  same.  He  then  read  the  law  of  mortgages  in  England  from 
2  Black.  Coram.  157.  and  contrasted  it  with  our  act  of  Assembly. 
In  England,  after  day  of  pavment  past  and  foreclosure,  the  land 
is  absolutely  in  mortgagee  without  any  possibility  of  recal;  it 
ceases  to  be  a  pledge,  and  becomes  to  all  intents  and  purposes  the 
absolute  property  of  the  mortgagee.  In  Pennsylvania,  there  is  no 
such  thing  as  foreclosure,  the  land  mortgaged  never  ceases  to  be 
a  pledge  ;  a  legal  estate  never  vests  in  the  mortgagee,  norcan  he 
by  any  possibility  become  owner  of  the  land,  unless  he  purchases 
under  the  execution.  Hence,  it  must  appear,  that  the  reason  of 
the  English  cases  cannot  apply  in  Pennsylvania.  Relief  is  given 
to  the  mortgagor  in  chancery,  expressly  because  he  is  remediless 
at  law  ;  and,  therefore,  they  will  grant  the  equity  upon  what  terms 
they  please.  In  Pennsylvania,  the  act  of  Assembly  precludes  all  ne- 
cessity for  such  an  interference.  The  privilege  of  redemption  after 
the  day  of  payment  past  is  not  properly  speaking  an  equity,  and 
therefore  the  principle  of  the  chancery  cases  cannot  exist.  Another 
reason  why  the  English  cases  do  not  apply  is,  that,  in  England,  real 
estate  is  not  answerable  for  simple  contract  debts  ;  and,  therefore, 
chancery,  in  favour  of  such  creditors,  will  covtr  them  where  they 
have  it  in  their  power ;  but  here  the  simple  contract  creditor  can 
come  on  the  land  even  in  the  hands  of  the  heir.  If  the  rule  should 
be  extended  to  Pennsylvania,  the  most  mischievous  consequences 
would  ensue  topurchasers.  It  would  be  in  vain  for  them  to  search 
the  offices  to  see  to  what  amount  a  tract  of  land  may  be  encum- 
bered by  mortgages;  because,  however  accurate  he  may  be  in 
his  calculation  and  comparison  of  the  value  of  the  land  with  the 
amount  of  the  mortgage  debts,  an  infinity  of  intermediate  simple 
contract  debts  may  swallow  up  the  whole  difference. 

Lewis  observed,  in  reply,  that  the  mischief  suggested  by  his  op- 
ponent need  not  be  apprehended,  because  all  the  cases  agree,  that 
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1785.  tne  a^ienee  of  the  mortgaged  premises  shall  not  be  liable  for  more 
k^-^-Jj  than  the  mortgage  debt,  though  it  is  otherwise  with  the  mortga- 
gor himself.  As  to  the  idea  that  in  Pennsylvania  a  mortgage  is 
in  nature  of  a  common  pledge,  we  find  that  the  authorities  extend 
even  so  far.  Demanbry  v.  Metcalfe  Gilb.  Rep.  in  Equ.  104.  S.  C. 
in  Prec.  Chanc.  419.  is  the  case  of  jewels  pawned,  which  were  not 
permitted  to  be  redeemed,  without  payment  oi  the  pawner's  sub- 
sequent note  of  hand.  And,  with  respect  to  the  present  point, 
the  act  of  Assembly  has  no  other  effect,  than  to  extend  to  our 
law  courts  the  power  of  redemption  which  chancery  has  in  Eng- 
land; for,  if  there  was  no  such  power,  upon  default  on  the  day 
of  payment,  the  mortgagor  would  be  without  remedy. 

After  consideration,  the  President  delivered  the  opinion  of 
the  Court  as  follows. 

Shippen,  President. — The  case  comes  before  us  on  a  rule  to 
.shew  cause,  why  the  proceedings  on  a  Scire  Facias  on  an  assign- 
ed mortgage,  should  not  be  staid,  on  payment  of  the  principal 
and  interest  due  on  the  mortgage  ?  It  is  contended,  on  the  part 
of  the  Plaintiff,  that  a  subsequent  debt  having  been  contracted 
with  the  assignee  of  the  mortgage,  the  rule  should  not  be  grant- 
ed, till  such  subsequent  debt  be  first  paid. 

Being  a  Court  of  Law,  we  cannot  take  upon  ourselves  to  act  as 
a  Court  of  Chancery.  We  have  no  power  to  foreclose  the  equity 
of  redemption,  or  to  impose  terms  upon  a  mortgagor  applying  to 
redeem.  The  Courts  of Laxu  in  England  have  never  done  it,  but 
under  the  act  of  Parliament  of  7  G.  2.  c.  20.  made  for  the  more 
easy  redemption  and  foreclosure  of  mortgages.  Under  this  act, 
when  an  ejectment  is  brought  for  the  recovery  of  lands  mortga- 
ged, if  the  mortgagor  shall  become  Defendant  in  the  ejectment, 
and  shall  at  any  time  pending  the  action  pay  the  principal  and  in- 
terest money  due  on  the  mortgage,  or  bring  it  into  Court,  such 
money  shall  be  taken  in  full  discharge  and  satisfaction  of  the  mort- 
gage, and  the  Court  shall  discharge  the  mortgagor  and  compel 
the  mortgagee  to  surrenderand  re-convey  the  mortgagedpremises. 
There  is  a  case  under  this  act  which  has  not  been  cited  at  the  bar, 
and  which  is  rather  fuller  to  the  point,  than  any  that  have  been 
cited  :  It  is  in  2  Barn.  No.  147.  where  u  a  rule  on  the  statute  of  7 
"  G.  2.  to  shew  cause  why  proceedings  should  not  be  staid  on 
"  payment  of  the  motgage-money  and  costs,  was  made  absolute  ; 
*'  the  lessors  of  the  Plaintiff,  assignees  of  the  mortgagee,  insist- 
"  ed  to  be  paid  a  bond  and  simple  contract  debt  due  to  them- 
"  selves  in  their  own  right: — Per  Curiam:  a  bond  is  no  lien  in 
"  equity,  unless  when  the  heir  comes  to  redeem." 

The  Courts  of  Law  in  this  state,  have  in  some  instances  adopted 
the  chancery  rules,  to  prevent  the  absolute  failure  of  justice.  But 
in  this  case,  there  is  no  necessity  to  usurp  the  powers  of  a  Court 
of  Chancery.  We  have  a  positive  act  of  Assembly  directing  the 
mode  of  proceeding  upon  mortgages,  intirely  different  from  the 
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modes  prescribed  in  England*  This  act  expressly  confines  the  lf8S* 
remedy  of  the  mortgagee  to  the  recovery  of  the  principal  and  in-  v— y""* 
terest  due  on  the  mortgage  ;  and  the  proceedings  under  the  laW 
shew  the  uniform  construction  of  it.  The  Scire  Facia*  is  to  shew 
cause  why  the  land  should  not  be  sold  for  payment  of  the  prin* 
cipal  and  interest  due  on  the  mortgage:  When  judgment  is  ob* 
tained,  the  Levari  Facias  is  to  levy  the  principal  and  interest  money 
only.  There  is  no  penalty,  no  judgment  for  a  penalty,  and  we 
might  as  well  refuse  to  stay  proceedings  in  a  suit  on  a  single  biU$ 
till  a  subsequent  debt  was  discharged,  as  in  this  case  of  a  mort- 
gage. Upon  the  execution  in  both  cases,  no  more  can  be  levied 
than  the  principal  and  interest. 

Rule  made  absolutes 


BROWN  v.  SCOTT  a  at 

RULE  to  shew  cause  why  the  report  of  referrees  should  not 
be  set  aside*  The  facts  were  these  :— -Four  actions  had  been 
brought  upon  four  promissory  notes,  and  the  parties,  being  willing 
to  refer  them,  by  a  written  agreement  entered  a  fifth  action  on  the 
docket,  in  order  to  take  in  another  note,  which  had  become  due 
since  the  return  of  ?he  preceding  writs  5  and  accordingly  the 
whole  Were  referred  to  persons  nominated  by  the  Court,  a  rule  fof 
that  purpose  being  taken  out  in  each  action.  The  parties  were 
heard  before  the  referrees,  and  the  report  agreed  upon,  when  a 
difficulty  occurred,  how  to  apportion  the  sum  that  wa  found  due.) 
or  in  what  manner  to  make  the  report,  if  it  was  not  apportioned* 
The  referrees,  therefore,  applied  to  a  gentleman  of  the  law,  who 
advised  them  to  connect  the  five  rules,  and  make  one  gen  ral  re» 
port,  for  the  whole  sum.  Conformably  10  this  advice,  the  follow- 
ing report  was  made.  "  We  the  referrees  appointed  in  the  ann-x* 
"  ed  five  rules  of  Court  to  hear  and  determine  the  matters  in  va* 
"  riance  between  Plain. iff  and  Defendants  in  the  five  several  ac- 
"  tions  commenced  by  the  former  against  the  latter,  do  adjudge 
"  that  the  Defendants  are  indebted  to  the.  Plaintiff/'.  1301  3  11, 
il  and  that  the  same  ought  to  be  paid  accordingly. "  All  the  refer- 
rees signed  the  report,  and  two  of  them  attended  in  Court,  and 
gave  testimony,  that  both  parties  were  fully  and  patiently  heard, 
and  no  objections  were  made,  on  either  side,  to  the  mode  of  pro- 
ceeding. Nor  was  there  any  suggestion  in  the  course  of  the  argu- 
ment, that  the  referrees  had  acted  with  partiality,  injustice,  &c. 

The  motion  was  supported  by  Ingefsol,  Coulthufst  and  Heatlui 
for  the  Defendants,  and  they  contended,  that  the  report  was  nei- 
ther certain,  mutual,   nor  final. 

1st.  For  that  the  report  says  £.  1301  3  11  is  to  be  paid  il  ac» 
cordingly" — accordingly  to  what?  the  mode  of  payment  was  i% 
chief  part  of  the  dispute  ;  and  this  was  left  uncertain* 

Vol.  I.  T 
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1785.  2d.  For  that  the  report  contains  no  directions  that  these  notes 
v— • v— '  should  be  delivered  up;  and  as  Defendant  cannot  apply  to  a  Court 
of  Chancerv,  as  he  might  in  England,  for  an  inj unction,  they  may 
still  be  circulated,  and  in  the  hands  of  a  bonajidc  indorsee,  so  that 
the  Defendant  may  be  compelled  to  pay  the  money  over  again;  con- 
sequently the  report  is  neither  mutual,  nor  final,  Cro..  J.  315.  Cro, 
C.  112.  1  B.  M.  304.   2  B.  ill.  1224.  Doug.  362.    5  Bar.  289.  313. 

3d.  The  reports  of  referrees  under  the  act  of  Asst  mhly  are  ac- 
knowledged 10  be  different  from  awards  at  common  law  ;  but  in 
fact  there  is  little  difference  between  them  and  verdicts.  If, 
therefore,  these  actions  had  been  tried  by  a  jury,  and  a  verdict 
given  similar  to  this  report,  no  judgment  could  be  given  on  it. 
Co.  Litt.  227.  Hob.  49.  Stra.  1024.  For  on  what  action  can  the 
Court  award  execution,  or  how  can  they  apportion  the  sums? 

Wilson,  Sergeant  and  Sitgreaves,  for  the  Flaintiff,  were  desired 
by  the  Court  to  confine  themselves  to  the  last  objection,  asihe  first 
was  not  supported  by  testimony;  and  with  respect  to  the  .second,  it 
would  overset  too  many  reports,  were  the  objections  of  want  of 
mutuality  and  not  being  final,  upon  such  grounds,  to  defeat  the 
report. 

Taking  up,  therefore,  the  third  objection,  they  argued  that  the 
referrees  not  being  charged  with  partiality  or  misconduct,  the  ob- 
jections to  the  form  of  the  report,  must  find  a  cold  reception  with 
the  Court.  If  judgment  cannot  be  entered  upon  the  record  as  it 
stands,  the  Court  may  interrogate  the  referrees  and  divide  the 
sum  ;  or  they  may  allow  the  Plaintiff  to  sue  out  execution  in  one 
action,  and  release  the  others,  or  by  theirown  authority,  the  Court 
may  interpose,  and  consolidate  the  actions.  1  Stra.  420.  But,  in 
fact,  it  was  contended,  that  the  actions  were  already  consolidated 
by  the  consent  of  the  parties  in  the  filed  agreement;  which  is 
surely  as  much  a  part  of  the  record,  as  a  verdicc,  or  a  report; 
and  by  the  submission  of  all  matters  in  variance,  the  cause  of 
action  in  each  of  the  actions,  is  submitted  in  every  one  of  them. 
Hob.  54.    12  M.  234.  Stra.  514.  3  Bac.  Abr.  288. 

Ingersol'm  reply.  Awards  at  common  law  differ  so  widely  from 
reports  under  our  act  of  Assembly,  that  scarce  any  authority  up- 
on the  subject  of  the  first,  is  applicable  to  the  second.  In  the  first 
case,  terms  may  be  imposed  before  the  Court  will  grant  attach- 
ments; but  here  the  report  is  equivalent  to  a  verdict,  and  the  sole 
point  now,  is,  whether,  if  it  wtre  truly  a  verdict,  judgment  could 
be  entered  upon  it.  It  was  not  discovered  'till  late  in  the  argu- 
ment that  the  parties  themselves  had  consolidated  the  actions;  but 
upon  the  examination  of  the  agreement  nothing  will  appear  that 
shews  that  intention,  or  produces  that  effect.  It  enumerates  all 
the  four  actions,  says  that  rules  (in  the  plural)  shall  be  entered  in 
these  several  actions;  and  then  there  is  a  fifth  action  entered  in 
this  very  agreement,  which  it  it  subsequently  and  separately- 
agreed  to  refer.  At  least,  therefore,  this  last  action  is  not  con- 
solidated. 
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To  discontinue,  or  release  four,  and  sign  judgment  upon  the  If  85. 
fifth,  would  be  impossible,  because  the  report  expressly  compri-  >—  v  «J 
ses  more  than  the  fifth  action  was  brought  for.  And  to  call  upon 
the  referrees,  and  by  their  assistance  divide  the  sum, -would  be  an 
illegal  stretch  of  power,  which  was  noi  to  be  apprehended  from 
the  Court.  Nor,  as  to  the  point  of  consolidation,  has  the  Court 
authority  to  do  more  than  grant  imparlances  in  some  of  the  ac- 
tions, to  induce  the  party  to  consent  that  the  trial  of  one  shall 
decide  the  rest,  which  would  be  no  relief  in  the  present  ease. 

On  the  15th  of  November  the  President  delivered  the  opinion 
of  the  Court  as  follows : 

Shippen,  President.  The  justice  and  fairness  of  the  trans- 
action, on  the  part  of  the  Plaintiff,  is  so  obvious;  and  the  con- 
sent of  the  parties  to  consolidate  the  actions,  is  so  naturally  im- 
plied from  the  whole  of  the  proceedings,  that  my  brethren*  think 
the  report  ought  to  be  confirmed. 

For  myself,  I  doubt  the  legality  of  it,  because  I  do  not  see 
how  it  is  possible  to  enter  judgment  upon  the  report  so  as  to  avoid 
error.  The  consolidation  of  actions  is  intended  to  save  expence, 
and  might  have  been  ordered  by  the  Court  on  motion  ;  but  this 
agreement  of  the  parties  does  not  appear  to  me  to  amount  to  a 
consolidation,  there  being  five  several  rules  of  reference  in  the 
five  several  actions;  and  though,  indeed,  the  referrees  have  un- 
dertaken to  consolidate  them,  I  much  doubt  their  authority  so  to 
do.  Instead  of  finding  a  gross  sum  due  on  all  the  notes,  they 
might  have  found  what  was  due  on  each  note,  and  have  reported 
the  several  sums  on  the  separate  rules  of  reference.  How- 
ever as  my  brethren  think  the  report  ought  to  stand,  let  it 
be  confirmed,  and  the  Plaintiff  may  make  up  the  record  as  he 
thinks  safest. 

Report  confirmed. 

MORRIS  v.  TARIN. 
A  Case  was  made  in  this  cause  for  the  opinion  of  the  Court, 
jLJI  stating,  that  the  Defendant  bought  a  bill  of  exchange  drawn 
by  Benjamin  Harrison  &  Co.  upon  a  house  in  France,  which  was 
presented  to  the  drawee  in  February  1784-,  and  protested  lor  non 
acceptance.  Before  it  was  presented,  however,  the  drawee  had 
become  insolvent,  and  an  arret  was  issued  by  the  French  govern- 
ment, prohibiting  the  institution  or  suits  against  him  for  a  cer- 
tain time.  When  the  bill  became  due  (the  arret  still  continuing 
in  force;  it  was  again  presented,  and,  on  the  5th  of  June  1784, 
protested  for  non  payment.  Without  any  knowledge  of  the  se- 
cond protest,  and  without  any  suit  or  compulsion  of  law,  the 
Plaintiff,  who  was  one  of  the  partners  of  the  company  that  drew 
the  bill,  repaid  the  Defendant  the  principal,  interest  and  charges, 
•with  20  per  cent,  damages :  But,  afterwards,  conceiving  that  he 
had  paid  the  20  per  cent  damages  in  his  own  wrong, he  brought 
this  action  to  recover  back  the  amount. 

*  -Fleeson  and  William  liusb,  Justices. 
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17859  Sergeant,  for  the  Defendant,  contended  generally,  that,  an 
Wv-W  action  lay  against  the  drawer  of  a  bill  of  exchange  upon  a  protest 
for  non-acceptance  only.  Cun,  B.  of  E.  77.  83.  85.  Bull.  N.  P.  269, 
Doug,  55.  But  thai,  at  any  rate,  after  a  voluntary  and  deliberate 
payment,  the  Plaintiff  in  an  action  for  money  had  and  received, 
ought  not  to  recover  what  the  Defendant  might  fairly  accept. 

Wilson,  for  the  Plaintiff,  denied  that  the  cases  from  Cunning-, 
ham  were  in  point;  disputed  the  authority  of  the  case  in  Buller; 
and  asserted  that  the  decision  in  Douglas,  being  posterior  to  the 
revolution,  was  not  law  here.  He  contended  that  the  contract 
of  the  drawer  was  not  that  his  bill  should  be  accepted,  but  that 
it  should  be  paid  ;  that  there  was  no  breach  'till  after  the  day  of 
payment ;  that  the  protest  must  then  be  made,  or,  at  least,  within 
the  day  of  grace,  to  entitle  the  holder  to  recover  from  the  draw- 
er. Z.  Raipn.  743,  and  that  the  act  of  12  W.  3.  c.  70.  which 
gives  the  holder  20  per  cent,  damages,  mentions  only  bills  return- 
ed  unpaid,  and  not  unaccepted.  He  urged  strongly  that  the  rea- 
diness of  the  Plaintiff  in  taking  up  his  bills,  should  operate  in. 
favour  of  the  present  action,  which  required  only  an  equitable 
right  to  maintain  it,  and  which  it  would,  therefore,  be  incongru- 
ous to  say  was  more  favourable  for  him,  who  put  his  creditor  to 
to  the  vexation  and  delay  of  a  law  suit,  than  to  the  man  of  ho- 
nour and  integrity,  who,  in  his  eagerness  to  do  justice,  had  er- 
roneously paid  more  than  he  was  bound  to  pay.  And,  he  added, 
that  the  20 per  cent,  damages,  was  imposed  as  a  penalty,  and  no 
consideration  paid  for  it  by  the  purchaser  of  a  bill,  who  there- 
fore had  no  right  jn  conscience  to  retain  it. 

The  Court  held  the  case  under  advisement  till  the  21  st  of  No* 
vember,  when  the  President  delivered  their  opinon  as  follows  : 

Shippen,  President,* — -This  is  an  action  for  money  had  and  re- 
ceived to  the  Plaintiff's  use.  The  facts  are,  that  a  bill  of  exchange 
was  drawn  on  a  house  in  France  by  Benjamin  Harrison  &  Com- 
pany, of  which  company  the  Plaintiff  was  one,  in  favour  of  the 
Defendant,  or  some  other  person  who  indorsed  die  bill  to  the 
Defendant,  The  bill  being  presented  to  the  drawee,  he  refused 
to  accept  it,  and  a  protest  was  made  for  non-acceptance— -The  bill 
with  the  protest  was  sent  back,  and  the  Plaintiff  being  applied 
to  for  payment,  voluntarily  paid  the  Defendan  both  principal  and 
damages.  This  action  is  brought  on  an  implied  assumpsit  to  re- 
cover back  part  of  the  money,  to  wit,  the  damages,  as  paid  by 
mistake;  the  Plaintiff  contending,  that  to  compel  him  to  the  pay- 
ment of  damages,  there  ought  not  only  to  have  been  a  protest 
for  non  acceptance,  but  likewise  a  protest  for  non-payment ;  and 
that  having  paid  those  damages,  when  by  law  he  was  not  obliged 
to  pay  them,  he  ought  in  justice  to  recover  the  money  back. 

This  is  a  liberal  kind  of  action,  and  will  lie  in  all  cases  where 
by  the  ties  of  natural  justice  and  equity  the  Defendant  ought  to 
refund  the  money  paid  to  him  ;  but  where  the  party  might  with 
a  good  conscience  receive  the  money,  and  there  was  no  deceit  or 
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unfair  practice  in  obtaining  it,  although  it  was  money  which  the     1785. 
party  could  not  recover  by  law,  this  action  has  never  been  so  far    *— v— J 
extended,  as  to  enable  the  party  who  paid  the  money  voluntarily, 
to  recover  it  back  again.     The   case  of  Lowrey  v.  Bourdieu  in 
Doug.     452,  and  that  of  Farmer  v.  Arundel  in  2  Black.  R.  825, 
are  full  to  this  point. 

In  the  present  case  the  Defendant  had  presented  the  bill  to  the 
drawee  for  acceptance,  and  on  refusal  got  it  protested.  Shortly 
after,  and  before  the  day  of  payment,  an  arret  from  the  King  of 
France  prohibits  the  creditors  of  the  drawee  from  suing  him  ; 
upon  which  the  bill  was  immediately  sent  back,  and  Mr.  Morris, 
without  waiting  for  a  protest  for  non-pa)  ment,  voluntarily  takes 
up  the  bill  and  pays  the  damages.  A  protest  for  non-payment, 
however,  appears  to  have  been  made  in  France  before  the  money 
was  paid  by  Mr.  Morris,  although  he  did  not  know  it.  The  De- 
fendant has  acted  with  fairness,  and  lain  out  of  his  money,  and 
might  with  a  good  conscience  receive  the  legal  damages. 

The  point  of  law  principally  agitated  in  this  cause,  whether  a 
protest  for  non  acceptance  only,  is  sufficient  to  recover  the  money 
from  the  drawer,  is  not  material  to  be  determined  in  this  a<  lion, 
because,  as  it  is  voluntarily  paid,  and  the  Defendant  mighl  <-  on- 
sistent  with  justice  receive  it,  whether  that  point  of  law  is  lor,  or 
against  the  Plaintiff,  we  think  he  cannot  recover  the  money  back.* 

Judgment  for  the  Defendant. 


HENDERSON  v.  ALLEN, 

A  Judgment  had  been  entered  at  the  settlement  of  the  docket, 
and  the  Defendant  was  taken  in  execution  on  a  Ca.  Sa.  re- 
turnable to  December  Term  1785.  He  now  applied  for  the  benefit 
of  the  insolvent  acts,  although  he  was  not  taken  in  execution  till 
the  26th  of  September,  and  his  petition  was  presented  subsea^ent  to 
the  application  made  by  the  debtors,  or.  the  third  day  of  the  term. 

The  Court  said  that  the  practice  under  the  act  for  the  relief 
of  insolvent  debtors,  was,  that  only  those  should  be  discharged, 
who  made  their  application  within  the  three  first  days  of  the  term; 
for,  otherwise,  the  Court  might  be  continually  employed  on  this 
business,  to  the  delay  and  detriment  of  every  other. 

The  Prothonotary  mentioned,  on  this  occasion,  that  it  was  the 
constant  practice  to  enquire,  whether  the  writ  of  execution  was 
returnable  to  the  term,  at  which  the  Defendant  applied  for  his 
discharge. 

The  petition  was  dismissed. 

Bankson  for  the  Plaintiff—  Raxole  for  the  Defendant. 

*  See  2  Dull.  Rep. 
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AT   PHILADELPHIA. 


September  Sessions,   1785. 


RESPUBLICA  v.  CALDWELL. 

THIS  was  an  indictment  for  a  nuisance,  in  erecting  a  wharf 
on  the  public  property.  The  Defendant  offered  witnesses 
to  prove  that  the  erection  of  the  wharf  has  been  beneficial  to  the 
public,  and,  therefore,  not  to  be  regarded  as  a  nuisance. 

But  M'Kean,  Chief  Justice,  delivered  the  opinion  of  the 
Court,  that  the  evidence  was  inadmissible,  for  two  reasons: 
Firsts  Because  it  would  only  amount  to  matter  of  opinion, 
whereas  it  is  on  facts  the  Court  must  proceed  ;  and  the  necessary 
facts  are  already  in  proof.  Secondly ;  Because  it  would  be  no 
justification  j  for,  on  the  same  principle  that  the  Defendant  might 
carry  his  wharf  12  feet,  he  could  justify  extending  it  farther ; 
or  any  other  man  might  excuse  a  similar  intrusion.  Suppose, 
for  instance,  a  street  were  60  feet  wide,  12  feet  might  be  taken 
off  it,  without  doing  any  material  injury  to  the  public  property,  or 
creating  any  great  obstruction  to  passengers  ;  yet,  surely  this  will 
not  justify  any  man's  actually  building  upon,  and  assuming  the 
'property  of  the  12  feet  that  could  be  thus  spared. 


Common  $fea& 


PHILADELPHIA  COUNTY. 


December  Term,   178 5. 


HOLLINGSWORTH  v.  HAMELIN. 

HPHE  Defendant  having  absconded,  a  domestic  attachment 
•*■  issued  against  him  at  the  suit  of  the  Plaintiff,  and  the  audi- 
tors, under  that  process,  having  advertised  that  all  persons,  who 
had  demands,  should  send  in  their  accounts,  in  a  reasonable 
time  afterwards,  made  a  dividend  among  the  creditors  that  filed 
their  claims.  Previously  to  issuing  the  domestic  attachment, 
the  Defendant  was  indebted  to  the  Commonwealth  for  duties  upon 
a  cargo  imported,  and  having  given  bond  to  Sharp  Delany  (who 
was  the  collector,  but  not  so  named  in  the  bond,)  a  writ  was 
thereupon  issued  against  him,  but  was  returned  non  est  inventus. 
Of  this,  however,  the  auditors  had  no  notice,  till  the  dividend, 
above  mentioned  was  paid.  Delany  now  claimed  full  payment. 
The  matter  was  referred  to  the  opinion  of  the  Court  upon  a  case 
stated,  which  was  argued,  at  an  adjourned  Court,  on  the  11th 
of  February  1 785,  by  the  Attorney  General  tor  the  Commonwealth  ; 
Cox,  Ingersol  and  Sergeant  for  the  creditors. 

The  Court  unanimouslv  decided,  that,  on  these  facts,  the 
Commonwealth  was  entitled  to  no  preference. 
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1785. 
^-y~»  LAZARUS  BARNET's  CASE. 

J  AZARUS  BAR  NET  ha\ing  absconded,  several  foreign  aU 
tacfiments were  issuedagaiost  him.;  and,  afterwards,  motions 
were  made  to  set  them  aside  respectively,  in  favour  of  a  domestic 
attachment,  which  had,  likewise  issued  against  him.  These  mo- 
tions were  all  founded  upon  the  following  affidavit.  "  Daniel  Be" 
nezet  maketh  oath  that  on  or  about  the  12th  day  of  May  1783,  the 
deponent  let  his  house  in  Second  Street,  Philadelphia,  to  a  certain 
Lazarus  Burnet;  that  the  said  Lazarus  Bamet  has  resided  therein 
and  followed  the  business  of  a  Merchant  or  Store-keeper  from 
that  time  "*  till  about  txvo  xveeks  ago,  when  the  said  Lazarus  abscond- 
ed from  the  city,  or  secreted  himself  therein,  as  this  deponent  is 
informed.  And  this  deponent  further  saith,  that  the  said  Lazarus 
Mar  net  appeared  to  him  to  be  a  married  man,  and  having  a  family 
and  servants  in  his  house."  Sworn  the  llth  of  December,  1784. 
This  case  was  ;agued  on  the  20th  of  January  by  Sergeant  and 
Levy  against  the  foreign  attachments  ;  and  Wilson  and  Jngersol  in 
support  of_them.  On  the  27th  of  die  sum"  month,  the  Presi- 
dent delivered  the  unanimous  opinion  of  the  Court. 

Shippf.n,  President. — The  question  before  us,  is,  whether  the 
foreign  attachments,  or  the  domestic  attachment,  issued  against 
Lazarus  Bamet,  shall  be  established?  The  arguments  in  support 
of  the  foreign  attachments,  are  chiefly  founded  on  the  third 
clause  in  the  first  act  of  Assembly,  which  says  that  "no  writ  of 
attachment  shall  be  granted  against  any  person's  effects,  but  such 
only  as,  at  the  time  of  granting  mch  xvr its,  are  not  resident,  or 
residing,  within  this  province  ;  and  on  that  of  the  second  act, 
which  leaves  non-residents  to  be  proceeded  against  by.  foreign 
attachments,  agreeably  to  the  directions  of  the  first  act.  And  it 
is  urged,  that,  in  the  present  case,  it  does  not  appear,  that  La- 
zarus Bamet  was  resident  or  residing  within  the  state  at  the  time 
ol  granting  the  domestic  attachment,  and,  if  he  was  not  so  re- 
sident, he  is  the  object  of  the  foreign  attachment  law. 

Our  opinion  on  this  case,  must  be  founded  upon  a  connected 
view  of  the  several  acts  of  Assembly  relating  to  attachments;  and 
these,  are  the  4  Ann.  c.  28.  the  9  Geo.  1.  c.  3.  and  the  14  Geo* 
3.  c.  5. 

The  object  in  passing  the  fist  act,  was  to  subject  the  effects  of 
absent  debtors  to  the  payment  of  their  debts  ;  as  it  appears  by  the 
preamble,  that  before  that  time,  they  were  not  equally  liable  with 
the  effects  of  those  persons  who  resided  on  the  spot.  Within 
the  provisions  of  that  act,  three  sorts  of  debtors  were  included:— 
1st.  Those  who  never  resided  h<re,  or  whose  actual  residence 
was  abroad.  2d.  Those  who  had  resided  here,  and  had  abscond- 
ed, or  othrrwise  removed;  both  of  which  are  comprised  in  the 
general  description  of  non-residents  in  the  third  clause  of  the  act.; 
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and  3d*  Those  who  were  still  here,  but  were  about  to  remove  1785. 
without  giving  security  to  their  creditors.  In  the  second  act  it  ^--v*-* 
is  stated,  "  that  divers  irregularities  and  fraudulent  practices  had 
"  happened,  to  the  injury  of  siu  h  creditors  as  were  willing  to 
*'  accept  an  equal  share  of  the  effects  of  their  debtors  j"  and  from 
these  general  expressions  we  are  left  to  consider,  to  which  of  the 
foregoing  descriptions  of  debtors  the  preamble  refers.  It  could 
not  be  the  first;  they  residing  abroad,  and  their  effects  coming 
here  only  occasionally,  there  was  no  great  danger  of  fraudulent 
practices ;  and  so  it  appears  by  the  subsequent  law  still  continu- 
ing the  same  remedy  against  them.  With  respect,  however,  to 
the  other  two  classes,  it  was  possible  for  a  creditor  to  seduce  his 
debtor  to  leave  the  province,  or  to  entrap  him  into  the  commis- 
sion of  some  other  act,  which  brought  him  within  the  construe" 
tion  of  the  law,  and  to  seize  upon  all  his  effects.  The  act, 
therefore,  makes  an  entire  new  provision,  with  respect  to  both  the 
latter  descriptions  of  persons,  and  consolidates  the  two  cases.  It 
mentions  nothing  of  persons  absenting  themselves  out  of  the  pro* 
vince,  nor  of  persons  refusing  to  give  security  ;  but  enacts,  gene- 
rally, that  all  persons  who  had  absconded  from  their  usual  place  of 
abode  for  six  da\  s,  with  design  to  defraud  their  creditors,  and 
not  distinguishing  whether///  the  province,  or  out  of  the  province  ; 
if  they  absconded  with  that  design,  they  were  persons  whose  ef- 
fects the  Legislature  intended  should  be  divided  among  their 
creditors.  To  say  that  they  must  be  still  remaining  in  the  pro- 
vince, would  be  needlessly  restraining  the  generality  of"  the  words 
of  the  act,  which  suggests  that  sometimes  they  may  have  left  the 
province,  by  the  wTords,  "  and  had  not  left  a  clear  estate  in  fee 
*'  simple  within  the  province,  sufficient  to  pay  their  debts.'5 

The  last  clause  of  the  second  act  provides,  that  "  nothing  in  this 
"  act  shall  be  construed  to  exempt  the  goods  or  effects  of  any  per- 
"  son  or  persons,  ?iot  inhabitants  of  this  province,  from  being  attach- 
*'  ed  according  to  the  directions  of  the  former  act."  Here  appears 
a  designed  variation  from  the  expression  used  in  the  first  act:  it 
does  not  say  persons  not  residing  in  the  province  at  the  time  of 
issuing  the  attachment,  but,  generally,  persons  not  inhabitants  of 
the  province,  and  seems  expressly  meant  to  take  in  only  those 
persons  first  described  in  the  former  act,  persons  who  never  re- 
sided here^  or  whose  actual  residence  was  in  another  country* 
A  contrary  construction  would  defeat  the  general  intention  of 
the  Legislature,  as  in  most  cases  those  debtors  who  escape  from 
their  creditors,  go  out  of  the  state.  Nor  is  it  material  as  to  the 
policy  of  the  act,  whether  he  remains  in  the  state,  or  goes  out  of 
it ;  he  has  committed  an  act  similar  to  an  act  of  bankruptcy,  by 
absconding  with  a  fraudulent  design  ;  and  in  that  case,  and  in 
that  only,  is  he  the  object  of  the  second  act. 

The  word  "inhabitant"  has  a  plain  meaning.  A  person  coming 
hither  occasionally,  as  a  captain  of  a  ship,  in  the  course  of  trade, 
cannot  be  called  an  inhabitant ;  nor  does  a  person  going  from  his 
settled  habitation  here,  on  occasional  business  to  Boston,  or  any 
other  place,  cease  to  be  an  inhabitant.  But  a  man  who  comes 
Vol,  I,  U 
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1785.  from  another  place  to  reside  among  us,  introduces  his  family 
-i— y— *  here,  takes  a  house,  engages  in  trade,  contracts  debts,  and,  after 
some  time,  runs  away  with  design  to  defraud  his  creditors,  he 
ought  surely  to  be  <  onsidered  such  an  inhabitant  as  not  to  be  an 
object  of  the  foreign  attachment,  but  of  the  domestic  one,  and 
as  a  person  whose  effects  should  be  seized  for  the  benefit  of  all 
his  creditors,  and  not  of  the  first  creditor  who  shall  take  out  a 
foreign  attachment,  otherwise  there  would  be  few  objects  for 
this  equitable  law  to  operate  upon. 

Such  has  been  :he  uniform  construction  of  the  law  of  attach- 
ments in  Pennsylvania  from  the  year  1724,  to  the  passing  of  the 
act  of  the  24  Geo.  3.  c.  5,  which  last  act  gives  a  legislative  sanc- 
tion to  the  preceding  practice. 

We  have,  therefore,  no  hesitation  in  declaring  our  unanimous 
opinion,  that  the  foreign  attachments  against  Lazarus  Barnet  be 
dissolved. 

The  foreign  attachments  dissolved. 


CASE  v.  HUFTY. 

IN  this  case  it  was  ruled  by  the  Court,  that,  to  entitle  the 
Plaintiff  to  judgment  by  default,  the  service  of  a  summons  on 
the  person  of  the  Defendant,  as  well  as  it  left  at  his  house,  must- 
be  ten  days  before  the  return. 


VIENNE  v.  M'CARTY,  surviving  Partner. 

AFTER  argument,  the  President  delivered  the  opinion  of 
the  Court  in  this  cause. 
Shippen,  President  : — The  first  point  to  be  considered  in  this 
case,  is,  whether  the  Court  think  themselves  authorized  to  en- 
quire into  the  cause  of  action  in  the  case  of  Attachments,  as  they 
do  in  cases  of  Capias,  where  the  Defendant's  person  is  taken  into 
custody?  The  reason  of  enquiring  into  the  cause  of  action  on 
writs  issued  against  the  person,  is  to  prevent  a  vexatious  Plain- 
tiff from  imprisoning  the  body  of  the  Defendant  without  cause. 
In  the  case  of  attachments,  though  the  reason  may  not  perhaps 
be  so  forcible,  as  the  personal  liberty  of  the  Defendant  is  more 
precious  than  his  property,  yet  the  abuse  of  the  process  of  law 
may  be  as  great,  and  the  necessity  of  providing  against  a  wanton 
and  groundless  seizure  of  the  Defendant's  effects,  as  obvious.  In 
the  case  of  specific  articles  attached,  a  stranger's  ship,  ©r  other 
effects,  may  be  taken  out  of  his  hand:s,  and  detained  for  such  a 
length  of  time  as  to  ruin  his  voyage,  and  embarrass  his  affairs 
beyond  redress.  So,  in  the  case  of  debts  attached,  his  property 
maybe  locked  up,  his  remittances  prevented,  and  the  injury  near- 
ly as  great  as  in  the  other  case.  The  bail  marked  by  an  attorney, 
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er  a  malicious  Plaintiff,  may  be  out  of  all  hounds  disproportioned     1785. 

to  the  debt;  and  if  there  was  no  way  of  examining  into  the  jus-    ^— y-—j 

tice  or  extent  of  the  demand,  a  Defendant  might  be  at  the  mercy 

of  the  Plaintiff,  to  be  ruined  at  his  pleasure.    All  these  mischiefs 

may  be  prevented  without  injury  to  any  one,  by  an  enquiry  made 

by  the  Court  into  the  cause  of  action,  in  the  same  manner  that 

k  is  every  day  done  in  cases  of  Capias  ;  and  we  think  the  spirit 

of  the  law,  and  sound  reason,  point  out  the  necessity  of  such  an 

interposition. 

The  cause  of  action  shewn  in  this  case,  is  a  bill  of  exchange 
drawn  by  James  Cummins,  with  a  protest  for  non-payment,  and 
this  would  undoubtedly  be  a  sufficient  cause  of  action  against 
James  Cummins,  his  executors,  or  administrators  ;  but  to  make  it 
amount  to  a  cause  of  action  against  William  M^Carty,  the  sur- 
viving partner  of  James  Cummins,  it  being  the  separate  debt  of 
Ja?ncs  Cummins,  contracted  before  the  partnership,  something 
more  must  be  shewn — All  that  is  shewn  is,  that  he  has  a  sum  of 
money  in  his  hands,  recovered  in  two  actions,  one  against  John 
Nixon  as  administrator  of  James  Cummins,  the  other  against  Mif- 
flin and  Butler,  both  sums  recovered  by  M^Carty  as  surviving 
partner  of  Cummins.  This  is  an  action  at  common  law,  and  I 
am  at  a  loss  to  find  out  upon  what  principle  it  can  be  supported. 
I  have  heard  of  no  case  which  gives  a  creditor  an  action  against 
the  debtor  of  his  debtor; — there  is  no  privity  between  the  par- 
ties. An  attachment  will  lie  against  the  debtor  himself,  and  that 
attachment  may  be  laid  in  the  hands  of  a  third  person  as  gar- 
nishee ;  but  to  bring  the  action  originally  against  that  third  per- 
son, is,  I  believe,  without  example,  unless  some  particular  lien 
appears  on  the  goods  or  money  in  his  hands;  and  no  lien  ap- 
pears in  favour  of  this  creditor  which  does  not  exist  in  favour  of 
every  other  private  creditor  of  Cummins.  Besides,  there  appears 
to  have  been  a  verdict  of  a  Jury,  and  a  judgment  of  a  Court  of 
Xaw,  upon  the  very  point  on  whLh  the  Plaintiff  founds  his  de- 
mand. If  the  administrator  of  Cummins  could  not  retain  this 
money  against  the  surviving  partner  (the  administrator  being  the 
proper  representative  of  all  the  creditors)  how  can  a  single  cre- 
ditor maintain  an  action  for  that  very  money? 

We  are  therefore  of  opinion,  that  no  sufficient  cause  of  action 
appears  against  the  Defendant,  and  adjudge  that  the  money  and 
effects  of  the  Defendant  be  discharged  from  the  attachment.* 


*  This  case  was  brought  before  the  Court  upon  a  doubt  entertained  by  Mr.  Presi- 
dent Shippen,  of  the  power  of  a  single  Judge  to  afford  a  remedy  in  the  case  of 
attachments,  similar  .o  that  usually  given  in  cases  of  arrests — In  ihe  latter  case,  the 
cause  is  still  continued  in  Court  by  ordering  a  common  appearance  ;  but  in  attach- 
ments the  Defendant  being  absent,  cannot  enter  a  common  appearance,  or  give 
a  warrant  of  attorney  for  that  purpose  :  Therefore  all  that  can  be  done,  where  no 
cause  of  action  can  be  shewn,  is  to  dissolve  the  attachment,  which  it  is  only  in  the 
*powerof  the  Court  from  whence  the  writ  issues,  tp  do. 
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WEAVER  v.  LAWRENCE, 

REPLEVIN — The  Defendant  pleaded  property  and  gave 
bond  ;  upon  which  Levy  tor  the  Plaintiff,  moved  for  a  writ 
de  proprietate probanda ;  and  after  argument,  on  a  rule  to  slew 
cause  why  it  should  not  issue,  the  President  delivered  the-  opi* 
nion  of  the  Court  as  follows. 

Shippen,  President. — In  England  there  are  two  kinds  of  reple- 
vin ;  First,  by  Common  Law,  when  the  writ  issues  out  of  the 
Court  of  Chancery  :  Secondly ,  by  the  statute  of  Jfarlbridge,  which, 
enables  the  sheriff  to  make  replevins  without  writ,  and  then, 
having  taken  security,  he  proceeds  on  the  complaint  of  the  Plain- 
tiff, either  by  parol,  or  precept  to  his  bailiff.  In  the  latter  case, 
the  wr|t  de  proprietate  probanda,  issues  at  once  upon  claim  of 
property;  and,  being  tried  by  an  inquest,  if  it  is  iound  for  the 
Plaintiff,  the  sheriff  goes  on  to  make  the  replevin  ;  but,  if  for  the 
Defendant,  he.  forbears.  This  summary  proceeding,  with  re- 
gard to  the  writ  de  proprietate  probanda*  is  confined,  however, 
to  the  case  of  a  plaint  in  the  sheriff's  court,  under  the  statute  \ 
for,  when  Replevins  are  at  common  law,  no  writ  de  proprietate 
probanda  issues  till  after  the  return  of  the  sheriff  on  a  pturies 
replevin  ;  the  original  writ,  or  the  alias,  being  only  directory 
to  the  sln-rift  to  make  replevin,  and  proceed  in  the  county  court, 
and  are  not  returnable  process,  as  the \pLiiries  is  by  having  in  it 
the  clause  of  "  vel  nobis  causam  signzfices."  If,  therefore,  the 
planes  is  returned  into  the  Ki.ugs-Benc/i,  or  Co  mm  on- Pleas,  with 
a  claim  of  property  b\  the  Defendant,  a  judicial  writ  de  proprie- 
tate probanda  may  issue  returnable  into  either  of  those  courts. 
But  on  this  writ,  if  the  sheriff's  inque.st  find  property  in  the  De- 
fendant, the  Plaintiff  is  not  concluded,  being  only  an  inquest  of 
office ;  and  he  may  either  bring  anew  replevin,  or  an  action  of 
trespass,  against  the  sheriff,  in  which  the  question  of  property 
shall  be  finally  tried.  But  when  the  parties  have  appeared  in, 
bank,  and  the  Defendant  claims  property  on  plea,  no  writ  de  pro- 
prietate probanda  can  issue  at  all,  but  the  claim  must  be  tried  in 
court. 

Having  thus  stated  the  law  in  England,  we  must  now  enquire  on 
what  footing  replevins  are  in  Pennsylvania,  and  under  what  law 
they  issue  ? 

It  is  clear,  that  in  this  state  there  can  be  no  replevin  wider  the 
statute  of  Murlbridge,  since  there  is  here  no  such  county  court  to 
enter  plaint  as  in  England,  nor  any  sheriff  empowered  by  his  own 
authority  to  make  replevin  ;  and,  consequentlv,  there  can  be  no 
summary  proceeding,  as  to  the  writ  de  proprietate  probanda.  With, 
respect  to  writs  of  replevin  at  Common  Law.  these,  likewise, 
cannot  be  issued  in  Pennsylvania,  for  want  of  a  Court  of  Chance- 
ry, from  which  they  might  issue  as  an  original  writ.  Hence  it 
was  necessary  to  make  a  law  for  ourselves,  and  this  was  accord- 
ingly done,  in  the  year  1705,  by  an  act  Assembly,  which  directs, 
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that  "  it  shall  be  lawful  for  the  justices  of  each  county,  to  grant     1785. 
"  writs  oi  replevin  in  all  cases  whatsoever,  where  replevins  may     v>— -v^-J 
tk  he  granted  bj  the  laws  of  England,  making  security  as  the  said 
"  law  directs,  and  make  them  returnable  to  the  respective  Courts 
"  ol  Common  Pleas,  in  the  proper  county,  there  to  be  determin- 
*'  ed  according  to  law."   1  State  Laws,  43. 

This  act  seems  then  to  have  made  a  very  considerable  altera- 
tion in  the  proceedings  in  replevin  :  for,  1st.  It  does  not  recog- 
nize two  kinds  of  replevin,  one  by  plaint,  and  the  other  by  writ; 
2uiy-  Replevins  are  made  always  returnable  writs,  and  the  par- 
ties appearance  required  on  the  return  ;  and  3dly.  They  are 
directed  to  be  there  determined,  that  is,  in  the  Court  of  Common 
Pleas. — As  the  proceedings  are  different,  so  has  been  the  practice 
under  the  law  ;  and  in  writs  of  rt  plevin  here  (as  in  other  cas*  s) 
a  summons  o  the  Defendant  to  appear,  is  always  inserted,  and. 
a  precise  duy  given  for  his  appearance.  Nor  is  the  writ  liable 
to  be  defeated  b.  a  claim  of  property,  as  it  is  in  England;  where 
that  ciaim,  as  I  have  already  observed,  puts  an  end  to  the  uit 
on  the  replevin,  so  that,  if  it  is  afterwards  revived,  it  must  be 
b;  the  writ  de  proprietate  probanda.  But  in  Pennsylvania,  the 
practice  on  a  claim  of  property  has  been  agreeable  to  the  act  of 
Assembly  ;  the  suit  goes  on,  and,  although  the  claim  prevents  the 
delivery  of  the  goods  to  the  Plaintiff  in  replevin,  yet,  the  De- 
fendant gives  security  to  deliver  them,  if,  on  trial,  the  property 
shall  not  be  found  in  him.  This  practice,  therefore,  clearly  sup- 
poses that  the  trial  ot  property  was  intended,  by  the  act  of  As- 
sembly, to  be  in  the  Court  of  Common  Pleas,  and  not  elsewhere. 
No  writs  de  proprietate  probanda  have  hitherto  issued  in  this  state. 
The  summary  xurit  under  the  statute  of  Marlbridge,  seems  in- 
deed to  be  the  only  one,  which  can,  in  most  cases,  be  of  real  use, 
by  the  immediate  intervention  of  an  inquest  to  decide  the  claim 
of  property;  but,  for  the  reasons  before  assigned,  that  cannot 
issue  here,  The  judicial  xvrit  too,  if  it  could  issue  agreeably  to 
our  act  of  Assembly,  would  rather  occasion  delay,  than  expedite 
the  cause,  and  could  in  very  few  instances  answer  the  ends  ex- 
pected from  it.  For,  first,  it  cannot  issue  till  after  the  return  of 
the  pluries  xvrit  of  replevin,  when  the  time  would,  perhaps,  be 
elapsed,  in  which  it  would  be  of  most  importance  to  determine 
the  question  of  property  :  ar\d.seco?idly,  if  it  should  issue  and 
be  executed,  it  would  not  be  final,  in  case  the  property  should 
by  found  for  the  Defendant,  being  only  an  inquest  of  office,  and 
the  Piaintiff  still  entitled  to  a  new  replevin,  or  an  action  of  tres- 
pass against  the  sheriff. 

In  England  most  cases  of  replevin  are  founded  on  previous 
distresses  for  rent;  and  it  is  even  said  in  some  books,  that  it  lies 
in  no  other.  But  here  it  issues  wherever  a  Plaintiff  claims  goods 
in  the  possession  of  another;  and  accordingly,  things  of  great  va- 
lue, as  ships,  are  frequently  replevied.  If,  therefore,  a  hasty- 
change  of- possession  should  take  place  by  a  sheriff's  inquest,  it 
might  be  attended  with  great  mischiefs;  and  ves&els  loaded,  and 
re;»dy  to  sail,  might  be  ordered  out  of  the  possession  of  those  who 
have  long  held  them  although  able  and  willing  to  give  security 
to  the  value. 
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1785.         On  the  whole,  after  the  present  practice  on  replevins  has  been 

WyJ    of  so  many  vears  standing,  and  stems  founded  on  a  law  of  our 

own,  we  think  it  would  be  improper  to  make  such  an  alteration,  as 

would   be  occasioned   by   issuing  judicial   writs  de  proprietate 

probanda* 

The  rule  discharged. 

TAYLOR  v.  KNOX,  etah 
FINLAYSON  v.  KNOX,  etah 

FOREIGN  attachments. — In  these  cases  rules  had  been  ob- 
tained to  shew  cause  of  action,  and  why  the  attachments' 
should  not  be  quashed. 

On  the  argument,  the  garnishee  Henderson  (who  was  also  a 
co-partner  with  the  Defendants)  produced  several  witnesses,  by 
whose  testimony  the  following  facts  were  established: — That 
David  Knox  came  to  Philadelphia  in  the  spring  of  1784  ;  that  he 
brought  furniture  with  him,  hired  a  dwelling  house  and  store, 
and  professed  an  intention  "  to  lay  his  bones  here."  That  he 
went  to  Virginia  in  Febrv.anj  1785,  and  sailed  thence  to  England^ 
in  consequence  of  receiving  intelligence  of  some  misconduct  of 
another  partner,  named  Cowan,  who  resided  there,  and  had  never 
been  in  America.  That  during  his  absence,  and  at  the  time  of 
laying  the  attachments,  the  co-partner,  now  garnishee,  continu- 
ed in  possession  of  the  house  in  Philadelphia,  with  much  the 
same  establishment  of  servants,  &c.  but  after  the  attachments 
were  laid,  he  broke  up  house-keeping.  That  David  Knox  was 
a  single  man.  and  it  was  not  known,  whether  he  had  taken  the- 
oath  of  allegiance  to  this  state,  or  not. 

The  Plaintiffs  to  shew  their  cause  of  action,  produced  affida- 
vits of  accounts  from  their  respective  books,  sworn  to  before 
the  Lord  Mayor  of  London. 

The  question  being  argued  by  Lngersol  and  Raxvle,  in  support 
of  the  motion,  and  by  Lexvis  and  Wilcocks  against  it,  the  Pre- 
sident, at  an  adjourned  sitting  on  the  15th  of  February  1786, 
delivered  the  opinion  of  the  Court. 

Shippen,  President. — 'The  first  point  to  be  decided,  is  whe- 
ther the  foreign  attachments  ought  not  to  be  dissolved,  on  the 
proofs  given  of  Knox's  being  an  inhabitant  of  Pennsylvania,  at 
the  time  they  issued  ? 

We  would  avoid  laying  clown  anv  general  rules  as  to  what  will 
or  will  not,  make  a  person  an  inhabitant  within  the  attachment 
law,  lest  cases  should  hereafter  happen,  which  might  come  with- 
in those  general  rules,  but  were  not  in  the  contemplation  of  the 
Coun  in  the  particular  case  before  them.  We  think,  however, 
if  any  general  rule  was  made,  it  would  be  reasonable,  and  very 
consonant  to  our  laws  and  constitution,  that  the  person's  resi» 
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clence  here,  to  make  him  an  inhabitant,  should  be  so  long  as  to  1785. 
give  him  the  rights  of  citizenship — to  wit,  for  twelve  months.  ^—  v— » 
And  we  should  have  no  hesitation  in  laying  this  down  as  a  rule,  if 
it  were  not  for  those  cases  of  dispute  which  may  arise  between 
creditors  on  a  domestic  attachment,  and  creditors  on  foreign  at- 
tachments, where  it  may  frequently  happen  that  the  debtor's  re- 
sidence may  be  It  ss  than  12  months,  and  yet  be  may,  and  ought, 
to  be  an  object  of  the  domestic  attachment  law,  so  as  to  have  his 
effects  divided  among  all  his  creditors,  and  not  swept  away  by 
the  first  creditor  who  takes  out  a  foreign  attachment.*  But  in 
cases  where  a  stranger  comes  among  us,  and  remains  here  for 
•a  short  time,  and  then  goes  away  under  such  circumstances, 
as  not  to  make  him  an  object  of  the  domestic  attachment,  it  will 
always  have  considerable  weight  with  us,  that  he  has  not  resided 
here  for  twelve  months. 

In  Knox's  case  his  residence  here  was  only  eight  or  nine 
months  ;  the  family  he  left  behind  him,  does  not  appear  to  be 
of  a  kind  to  denote  an  unequivocal  continuation  ot  his  resi- 
dence, being  probably  no  more  than  was  sufficient  for  his  partner 
Jfe?idcrson's  own  accommodation  as  a  single  man. 

The  second  question  is,  whether  there  has  been  such  proof  of 
a  debt  due,  as  is  sufficient  to  shew  a  cause  of  action  ? 

And  here  it  will  be  proper  to  mention  the  reason  and  occasion 
of  making  the  rules  with  regard  to  proofs  necessary  for  holding 
to  bail  on  writs  of  capias.  When  I  came  into  this  Court,  1  found 
a  practice  had  lately  taken  place  of  requiring  proofs  of  the  debt, 
similar  to  those  required  by  the  statute  of  12  G.  1.  so  as  to  disa- 
ble absent  Plaintiffs  from  holding  Defendants  to  bail,  for  want  of 
a  positive  affidavit  before  one  of  the  Judges  of  this  Court  of  a 
subsisting  debt.  I  considered  this  practice  as  not  founded  in 
law,  and  as  tending  to  injure  the  credit  of  the  country.  That  it 
was  not  founded  in  law  I  took  to  be  clear,  from  the  words  ot  our 
act  of  Assembly,  made  shortly  after  the  revolution,  extending 
onlv  such  of  the  statute  laws  of  England  as  had  theretofore  been 
in  force  in  Pennsylvania.  The  act  of  12  G.  1.  was  certainly  not 
in  force,  nor  ever  practised  under,  before  the  revolution.  But 
as  the  judges  who  had  sat  here  before  me,  thought  there  was 
good  reason  to  keep  up  a  kind  of  reciprocity  between  England 
and  us,  upon  this  subject,  and  not  being  willing  to  relax  the  rule 
totally,  it  became  necessary  in  order  to  preserve  an  uniformity 
of  determination  in  the  several  judges  of  the  Court,  to  settle 
another  mode,  so  as  to  avoid  extending  an  act  of  Parliament  by 
their  authority,  which  had  not  been  extended  by  the  Legisla- 
ture, and  yet  not  to  give  the  inhabitants  of  that  country  the 
same  easy  method  of  proving  their  debts  in  England  before  the 
Lord  Mayor,  or  other  magistrate  there,  which  had  been  practised 
previous  to  the  revolution  under  their  own  acts  of  Parliament. 
A  middle  way  was,  therefore,  struck  out ;  and  a  signature  of 
the  party  to  some  instrument  of  writing,  or  some  letter,  or  ao 
*  S?c  ant,  152,  Lazarus  Barncfz  case. 
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1785.  knowledgment  of  the  debt,  was  made  necessary  to  be  superadd- 
t_,-t  ruj  ed  to  the  usual  probate  made  before  the  war.  This  rule,  how- 
ever, affects  the  inhabitants  of  other  countries  as  well  as  Eng- 
land;  and  it  may  possibly  be  found  necessary,  at  some  luture 
time,  to  make  an  alteration  in  it  more  conformable  to  the  gene- 
ral law  on  those  subjects. 

But,  as  at  the  time  of  making  the  rule,  we  had  no  eye  to  any 
other  kind  of  process,  than  writs  of  capias,  and  it  was  express- 
ly confined  to  them,  in  favour  of  pergonal  liberty,  we  do  not 
think  it  should  be  extended  to  other  cases  not  then  within  our 
view.  In  cases  oi  attachments,  therefore,  we  think  it  safest  to 
follow  the  law  as  we  find  it  in  our  books  before  he  statute  of  12 
G.  1.  And  as  it  appears  by  tne  case  in  8  Mod.  323,  that  an  af- 
fidavit of  a  Plaintiff,  before  a  notary  public  in  Holland,  was 
deemed  sufficient  to  hold  the  Defendant  to  bail,  we  think  the 
like  affidavit  in  this  case,  should  be  sufficient  for  the  same  pur- 
pose. 

Motion  to  dissolve  the  attachments  discharged. 


C0mmcm  $Ita& 


PHILADELPHIA  COUNTY* 


March  Term,  178&* 


HOLLINGSWORTH  v.  LEIPER. 


A  RULE  had  been  obtained  to  shew  cause,  why  the  report  of 
referrees  should  not  be  set  aside,  on  the  ground  of  their 
having  heard  a  witness  interested  in  the  event  of  the  suit ;  and, 
after  argument,  the  President  pronounced  the  decision  of  the 
Court. 

Shippen,  President. — The  determination  of  causes  by  refer- 
rees under  a  rule  of  Court,  has  become  so  frequent  and  useful  a 
practice,  and  is  attended  with  so  many  advantages  towards  the 
summary  administration  of  justice,  that  it  would  be  extremely 
mischievous  to  shake  their  reports  by  captious  objections,  where 
the  substantial  rules  of  justice  are  not  violated.  The  merits  of 
the  cause  are  solely  submitted  to  them,  as  judges  of  the  parties 
own  choosing, and  are  not  afterwards  enquired  into  by  the  Court, 
unless  there  should  appear  a  pl*in  mistake  of  the  law  or  fact. 

Vol.  I.  X 
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1786.  As  to  the  forms  of  their  proceeding,  both  parties  should  have 
*— r—>  an  opportunity  of  being  heard,  and  that  in  the  presence  oi  each 
other,  that  they  may  be  enabled  to  apply  their  testimony  to  the 
allegations.  The  witnesses,  on  both  sides,  are  likewise,  to  give 
their  evidence  in  the  presence  of  the  parties,  that  they  may 
have  an  opportunity  of  cross  examining  them.  No  surprise  is 
permitted,  such  as  refusing  the  parties  a  reasonable  time  to  bring 
forward  their  witnesses,  or  refusing  to  hear  them  when  they  are 
brought.  These  rules,  or  similar  ones,  are  founded  in  natural 
justice,  and  are  absolutely  necessary  for  the  due  administration 
of  justice  in  every  form  whatever. 

As  to  he  kind  of  evidence  which  the  refrrrees  ma*  hear,  there 
always  has  been,  and  must  necessarily  be,  in  this  kind  of  tribu- 
nal, a  very  great  latitude.  The  parties,  generally  unassisted  by 
Council,  are  permitted  to  relate  their  own  stories,  and  confront 
each  other;  their  witnesses  are  heard  even  without  an  oath,  unless 
the  contrary  is  stipulated,  or  the  referrees  require  it.  Books  and 
papers  are  inspected  and  examined  by  them,  without  regard  to 
their  being  such  as  would  be  strictly  evidence  in  a  court  of  law» 
And  his  practice  being  known  to  both  partus  before  they  agree 
to  the  reference,  and  the  advantages  arising  from  it,  being  mu- 
tual, there  seems  no  just  reason  to  complain  ot  it. 

In  public  trials  in  courts  of  law,  the  judges  sit  to  superintend 
the  evidence,  and  no  interested  witnesses  are,  in  general,  permit- 
ted to  give  evidence  to  >he  jury  ;  but  referrees  occupy  the  office 
both  of  judge  and  jurymen;  their  discretion,  therefore,  must 
necessarily  be  much  relied  on,  and  as  they  are  generally  unac- 
quainted with  the  artificial  rules  of  law,  they  must  be  guided  prin- 
cipally by  their  own  reason.  If  we  were  once  to  set  aside  a  re- 
port, because  the  Referrees  had  heard  an  interested  witness,  we 
should  open  a  door  for  such  a  variety  of  objections,  that  scarcely 
a  single  report  would  stand  the  test.  Papers  not  formally  or  le- 
gally proved,  or  hearsav  evidence  admitted,  would  be  as  fatal  t* 
reports,  as  the  admission  of  interested  witnesses,  being  equal  vio- 
lations of  the  rules  of  evidence. 

Rule  discharged. 


OGDEN  v.  ASH. 

THIS  was  an  action  upon  a  policy  of  insurance  on  the  ship 
Brothers,  which  came  before  the  Court  upon  a  case  sta.ed 
wherein  the  single  question  was,  whether  a  warrant  inserted  in 
the  policy,  had  been  complied  with  on  the  part  of  the  insured, 
or  not?  After  argument,  the  President  stated  the  point,  and 
delivered  the  opinion  of  the  Court. 

Shippen,  President — The  policy  in  this  case,  is  on  the  outward 
bound  voyage,  wherein  it  is  warranted  ^  that  orders  will  be  given 
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* *  that  'the  ship  shall  not  cruise"     Whether  such  orders  have,   or     1786V, 
have  not,  b-eo  given,  is  the  question  before  the  Court.  *—  v  — ' 

The  order-  which  w;:re  given,  are  produced.  They  consist  of 
instructions  which,  in  the  former  part,  relate  to  the  outward  bound 
voy.;g>J,  and,  in  the  iatu  r,  to  an  intended  cruise  for  two  or  three 
months,  alter  the  outward  bound  voyage,  which  was  the  sole 
»bject  of  the  insurance,  should  be  completed. 

The  instructions  with  regard  to  the  outward  bound  voyage, 
begin  with  an  iccoimt  of  the  cargo',  to  whom  it  is  consigned,  and 
give  the  usual  directions  in  mercantile  voyages,  how  it  is  to  be 
disposed  of,  and  how  the  proceeds  shall  be  »ppiied.  The  captain. 
is  expressly  directed  not  to  touch  at  any  port  to  the  southward  of 
Philadtlphia,  /(•■it  the  insurance  should  be  endangeied,  but  no  men- 
tion is  made  of  a  cruise,  except  that  the  gooas  are  to  be  sold  for 
the  purpose  of  tit  mg  her  out  afterwards yir  a  cruise. 

It  is,  however-  contended,  hat  sufficient  appears  on  the  face 
of  the  instructions,  considering  the  unwarlike  condition  of  the- 
vessel,  and  the  intent  of  the  voyage,  to  shew,  that,  though  no 
express  direction  is  given  not  to  cruise,  yet  such  an  implied  di- 
rection is  given,  as  will  satisfy  the  words  of  the  warranty. 

The  general  intention  of  the  owners,  to  be  collected  from  the 
instructions,  is  sufficiently  clear,  that  they  did  not  mean  to  give 
the  captain  a  power  to  cruise.  But  what  was  the  intention  of  the 
parties  in  making  the  warranty"?  Was  it,  that  such  orders  should 
be  given  as  by  construction  or  inference,  should  shew  that  to  be 
the  intention  of  the  owners?  or,  was  it  not,  that  the  captain 
should  be  directed  in  express  terms  not  to  cruise? 

If  the  warranty  had  been  that  no  orders  should  be  given  to  cruise, 
or  that  he  should  not  be  impozvered  by  his  orders  to  cruise,  these  in- 
structions would  certainly  have  been  a  compliance  with  the  war- 
ranty ;  but  the  warranty  is  not  negative,  that  be  should  not  have 
orders  to  cruise,  but  positive  that  he  should  have  orders  not  ta 
cruise.  And  in  which  ever  way  the  warranty  had  been  expres- 
sed, if  the  captain  had  cruised,  and  the  vessel  by  that  means  had 
been  lost,  he  would  have  been  answerable— So  that  the  responsi- 
bility of  the  captain,  is  not  any  rule  to  govern  the  construction 
of  the  policy,  because  if  he  had  cruised  without  orders,  he  would 
have  been  equally  liable,  as  if  he  had  cruised  contrary  to  express 
orders.  The  underwriters  have  stipulated  that  more  should  be 
done,  than  would  barely  mak'e  the  captain  answerable  for  cruising. 
What  their  reasons  were,  we  can  only  conjecture;  it  might  be 
supposed,  .hat  if  the  orders  were  silent  as  to  his  cruising,  he 
might  be  tempted,  by  an  apparent  prospect  of  gain,  to  do  that, 
which  he  would  not  dare  to  do  in  the  face  of  express  orders. 
It  is  well  known,  that  there  have  been  many  captains  who 
have  not  scrupled  to  break  orders  which  were  plain  and  express  ; 
but  there  are  many  more,  who,  when  their  orders  are  loose  or 
silent,  or  discretionary,  have,  run  the  risk  of  violating  the  spirit 
of  them,  and  relied  upon  the  generality  or  silence  of  their  orders, 
to  justify  them  to  their  owners,. 
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1786.  In  the  present  case,  the  condition  of  the  vessel  did  not  pre* 
elude  the  possibility  of  cruising.  She  mounted  16  guns,  she  had. 
leave,  by  the  terms  of  the  policy,  to  call  at  Beaufort  for  men% 
she  was  intended  to  be  a  cruising  vessel  after  the  outward  bound 
voyage  was  completed,  and  it  might  not  be  an  unreasonable  sus- 
picion  in  the  underwriters,  that  the  captain,  unless  expressly  re- 
strained, might  be  tempted  to  cruise  in  the  outward  bound  voy- 
age. Whatever  their  reasons  wrere,  the  underwriters  had  cer- 
tainly a  right  to  make  it  a  part  of  their  contract;  without  it.  they 
might  have  refused  to  insure  at  all,  or  they  would  perhaps  have 
demanded  a  higher  premium;  ard  therefore  being  stipulated,  the 
owners  should  have  complied  with  it. 

These  warranties  in  policies  of  insurance  are  required  by  law, 
and  by  the  constant  usage  of  merchants  to  be  strictly  complied 
with  ;  they  are  generally  expressed  in  a  few  words,  but  where 
they  are  plain  and  clear,  it  would  be  of  dangerous  consequence 
to  this  useful  branch  of  mercantile  business,  to  introduce  a  loose 
construction  of  them. 

We  are  of  opinion,  upon  the  case  stated,  and  a  view  of  the 
policy  and  orders,  that  the  warranty  has  not  been  complied  with* 
•and  that  judgment  should  be  given  for  the  Defendant. 

Judgment  for  the  Defendant. 

MARRIOT  et  ux.  v.  DAVEY  et  a!.  Executors. 

THIS  was  an  action  brought  by  a  residuary  legatee  under  the- 
act  of  the  12  Geo.  3.  c.  16.  1  St.  L.  449.'  to  which  the  De- 
fendant pleaded  fulhj  administered.  The  Plaintiff  thereupon 
moved  for  the  appointment  of  auditors;  but  the  Defendant  ob- 
jected, because  his  accounts  had  already  been  left  by  consent  to 
referrees,  on  a  former  citation  before  the  register  of  wills,  &c.' 

The  Court,  however,  determined,  that  the  former  settlement 
was  not  conclusive ;  and  that,  by  the  words  of  the  act,  it  was 
intended,  new  auditors  should  be  appointed,  ex  tempore,  upon  the 
pica  of  i  want  of  assets. 

Rawle,  for  the  Plaintiff,  Sergeant,  for  the  Defendant. 

STOTESBURY  v.  covenhoven. 

ON  an  affidavit  that  the  Defendant  was  in  confinement,  and 
that  material  witnesses  in  his  favour  were  about  to  leave  the 
state,  the  Court  granted  a  rule  to  take  their  depositions,  al- 
though the  writ  was  not  returnable  'till  the  next  term. 

SOMERS  v.  BALABREGA. 

IT  was  ruled  in  this  case,  that  an  Attorney's  agreement  to  re« 
fer,  binds  his  Client. 


Supreme  Court  of  f  tntt^ania: 


April  Term,  1786* 


SLIVER,  Plaintiff  in  Err.  v.  SHELBACK. 


rT,HIS  was  a  question  on  a  writ  of  error,  brought  to  reverse 
*  a  judgment  in  the  Common  Pleas  of  Philadelphia  county, 
against  the  Plaintiff  in  error,  when  within  age.  The  record  of 
the  Courc  below,  stated,  that  the  Defendant  (now  Plaintiff)  ap- 
peared in  person,  imparled  to  the  next  term,  and  then  appeared 
and  said  nothing ;  wherefore,  &c.  The  plaintiff  attained  his 
full  age  before  he  brought  the  writ  of  error. 

Levy,  for  the  Plaintiff  in  error,  cited  8  Mod.  185.  Rep.  temp. 
Hardro.  104.  376.  1  Bl.  Com.  465-  Cro.  El.  569.  818.  Lill.  Ent. 
252.  3  Bac.  Abr.  149.  But,  as  his  arguments  were  afterwards 
admitted,  and  repeated  by  the  Court,  it  is  unnecessary  to  insert 
them  here. 

Lexvis,  for  the  Defendant  in  error.  Infancy  must  be  tried  by 
inspection,  3  Bl.  Com.  331.  By  the  record  it  is  stated,  that  the 
Plaintiff  in  error  appeared  twice;  and  the  Court  might  then  have 
tried  the  question  of  infancy  by  inspection,  if  he  had  suggested 
it ;  so  that  he  is  not  at  this  time  entitled  to  be  relieved,  3  Bac. 
Abr.  124.  134.  3  Bl.  Com.  331.  In  all  judicial  process,  the  error 
must  be  reversed  before  21  years  are  attained  for  what  is  done 
in  Court,  though  not  for  what  is  done  in  pais ;  as  in  the  latter 
case,  a  different  mode  for  the  trial  of  infancy  is  adopted,  to  wit, 
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17&6.     an  inquest.   3  Bac.  Abr.  134.  5.  6.  and  that  may  be  clone  either 
W>yJ    within,  or  at  full  age.    9  Fin.  577.  Co.  Liit.  280. 

By  M'Kean,  Chief  Justice. — Nil  dick  is  not  a  judicial  act;  but 
tognovit  actionem  would  have  been  so. 

Lexvis.  True  ;  but  the  giving  judgment  upon  Nil  elicit  is  a  ju- 
dicial act;  and  when  he  says  nothing,  there  is  the  greater  reason 
for  die  inspection  of  his  age,  in  order  to  protect  him,  who  evi- 
dently knows  not  how  to  protect  himself.  But  how  can  the  Court 
ascertain  the  truth  of  what  is  alleged  ?  Not  by  the  verdict  of  a 
Jury,  for  this  is  a  judicial  act;  nor  by  the  inspection  of  the  party, 
for  he  has  now  attained  his  full  age  ;  it  can  only  be  done  by  the 
record. 

Lexvis  admitted,  however,  upon  a  question  being  put  to  him, 
that  by  the  rejoinder  in  error,  the  infancy,  which  was  assigned 
for  error,  was  acknowledged  ;  but  he  relied  upon  the  impossi- 
bility of  obtaining  relief  for  a  judicial  act  done  diens  cctatem,  by 
a  writ  of  error  post  plenum  cetatem. 

The  Chief  Justice  delivered  the  opinion  of  the  Court,  in 
substance  as  follows  : 

M'Kean,  Chief  Justice. — At  the  common  law  there  could  be 
tio  appearance  in  any  suit,  real,  personal,  or  mixed,  whether  as 
Plaintiff  or  Defendant,  but  in  proper  person  ;  except  where  the 
King,  by  virtue  of  his  prerogative,  granted  his  writ  for  an  At- 
torney ;  and  where  an  infant  appeared  to  defend  a  suit  by  his 
guardian.  The  statute  of  IV.  2.  c.  15.  declares  that  if  an  infant 
is  eloined,  so  that  he  cannot  sue  personally,  his  next  friend  shall 
be  admitted  to  sue  for  him  ;  and  c.  10.  of  the  same  statute,  en- 
ables all  persons  of  full  age  to  sue  and  defend  suits  by  attorney. 

But  the  appearance  of  an  infant  to  a  suit  brought  against  him, 
is  not  a  judicial  act.  The  appointment  of  a  guardian  to  defend 
the  suit;  and  the  taking  his  examination  when  a  fine  is  to  be  le- 
vied, a  recovery  to  be  suffered,  or  a  statute  staple,  &c.  to  be  ac- 
knowledged, are  judicial  acts.  Most  clearly,  however,  the  ap- 
pearance in  this  case,  is   error. 

The  authorities  cited  by  the  Council  for  the  Defendant  in  error, 
to  shew,  that  alter  bis  full  age,  the  party  cannot  take  advantage 
of  his  previous  infancy,  appear  to  be  restricted  to  real  actions, 
and  to  fines  and  recoveries,  which  are,  in  their  operation,  mere 
modes  of  assurance.  But  we  are  likewise,  clearly  of  opinion, 
that,  in  other  cases,  a  judgment  against  an  infant  may  be  revers- 
ed after  full  age,  and  that  the  fact  must  be  tried  per  pais  and  not 
by  inspection.    Moore  460.  Hardxuick\  Cases  10-1.  Hetly  65. 

Let  the  judgment  below  he  reversed* 
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PIRATE,   alias  BELT  v.  DALBY. 

SINCE  the  act  for  the  gradual  abolition  of  slavery,  a  number 
of  persons  have  formed  a  society  in  Philadelphia,  for  the  pur- 
pose of  relieving  those  of  their  fellow  creatures,  who  are  held  in 
illegal  slavery;  and  this  action  is  owing  to  that  institution. 

The  Plaintiff,  being  the  supposed  issue  of  white  and  mulatto 
parents,  attended  the  Defendant  to  Philadelphia  in  the  autumn  of 
1784,  and  presented  so  pure  a  complexion,  that  the  attention  of 
the  society  was  excited,  and  a  writ  of  habeas  corpus  taken  out  at 
their  instance. 

The  boy's  right  to  freedom  was  first  argued  before  Mr.  Justice 
Bryan,  and,  the  next  day,  before  the  same  Judge,  and  the 
Chief  Justice,  at  their  chambers;  when  the  facts  being  dis- 
puted, the  Chief  Justice  advised  the  Council  to  throw  the  case 
into  the  form  of  an  action  de  ho  mine  replcgiando  ;  and  recognizan- 
ces to  appear,  being  entered  into  on  both  sides,  a  declaration  was 
filed  of  September  term  1784,  stating  that  u  the  Defendant  Dalby 
had  taken  and  kept  captive  the  Plaintiff,  Francis  Belt,  whereby 
the  said  Plaintiff  is  injured,  &c."  To  this  the  Defendant  plead- 
ed, that  the  Plaintiff  was  his  slave,  and  the  Plaintiff  replied  that 
he  was  a  free  man,  absque  hoc,  &c.  rejoinder  and  issue. 

Upon  the  trial,  which  was  by  a  struck  jury,  it  was  given  ia 
evidence,  that  the  Plaintiff  was  born  in  Maryland,  of  an  unmar- 
ried midatto  woman;  that  the  grandmother,  and  the  mother- 
of  the  Plaintiff,  are  now,  and  always  have  been,  slaves;  that  he 
was  purchased  by  the  Defendant's  agent,  and  that  the  sale  was 
then  in  dispute  in  law  in  Mart/land;  that  the  Plaintiff"  had  not  been. 
six  months  in  Pennsylvania  when  the  habeas  corpus  was  brought ; 
and  the  Plaintiff  himself  was  shewn  to  the  Jury,  that  they  might 
from  his  appearance  draw  some  conclusion,  that  he  was,  at  least 
en  one  side,  the  issue  of  white  parents. 

Mifflin,  for  the  Defendant,  having  proved  by  the  laws  of  Ma- 
ryland, that  the  boy  was  a  slave  in  that  State,  contended  that  the 
lex  loci  must  determine  this,  as  well  as  other  personal  and  mixed 
actions;  and  for  that  doctrine,  cited,  among  many  other  autho- 
rities, 1  P.  Will.  420.  Preced.  in  Chan.  ~Q7.  He  said  that  the 
rule,  partus  sequitur  ventrem,  was  founded  on  reason  and  the  law 
of  nature,  aud  as  applicable  in  other  countries  as  in  Maryland. 
1  Puff  end.  599.  693.  lust.  Inst.  /.  13.  §  4.  and  he  observed,  that 
even  in  Pennsylvania,  ;he  Legislature  had  taken  notice  of  other 
than  negroes  and  mulattoes,  to  wit,  Indian  slaves,    i  Pen.  laws,  46. 

The  Attorney  General  and  Lewis  argued  foi  the  Plaintiff.  They 
said,  that,  in  Pennsylvania,  there  was  no  positive  law  for  slaver)- ; 
though  as  the  acts  of  Assembly  took  notice  of  three  sorts  of 
slaves,  Negroes,  Mulattoes,  and  Indians,  they  admitted  that,  by  a 
.reasonable  construction,  this  might  be  rendered  tantamount  to  a* 
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1786.  express  toleration.  But  they  contended,  that  even  under  this  ad> 
w y^M i  mission,  the  maxim  which  declares  that  exprcssio  unius,  est  ex- 
clusio  alterius,  must  be  applitd  to  the  Plaintiff's  case,  and,  con 
sequently,  as  he  was  neither  an  Indian,  a  Mulatto,  nor  a  Negrot 
he  cannot  be  enslaved  by  mere  implication.  With  respect  to  the 
lex  loci,  they  allowed  its  force  in  regulating  contracts ;  but  in- 
sisted that  it  could  never  be  extended  to  injure  a  third  person, 
who  was  not  a  party  to  the  contract;  which  the  Plaintiff  had  not 
been  in  the  present  instance  ;  and  having  thus  answered  the  ad- 
verse arguments  they  laid  down  four  propositions,  on  which  they 
meant  to  rely. 

1st.  That,  however  the  case  may  be  at  civil  law,  by  the  com- 
mon larv  the  issue  follows  the  condition  of  the  father.  2  Black* 
Com.  390.  Fortesc.  de  Laud.  98.  103.  Litt.  §  187.  188.  11  State  Tri- 
als 343. 

2d.  That  a  bastard  being  Nullius  Jilius,  is  free;  for,  he  who 
can  gain  nothing  by  inheritance,  ought  to  lose  no  part  of  his  na- 
tural freedom  by  relation  to  his  progenitors.  2  Bl.  Com.  94.  Co* 
Litt.  123. 

3d.  That  things,  not  persons,  are  the  objects  of  property.  2 
Bl.  Com.  2.  16.   1  Bl.  Com.  423. 

4th.  That  property  in  a  slave,  if  it  does  exist,  cannot  be  trans- 
ferred without  deed.  Litt.  \  183;  and,  consequently,  as  it  is  not 
in  evidence,  that  the  Plaintiff  was  sold  to  the  Defendant  by  deed, 
the  Defendant  has  not  proved  him  to  be  his  slave,  however  the 
general  question  may  be  against  the  Plaintiff. 

The  Chief  Justice  delivered  the  following  sentiments,  in 
the  course  of  an  elaborate  charge  to  the  Jury. 

M'Kean,  Chief  Justice. — The  issue  is  whether  the  Plaintiff  is 
a  freeman  or  a  slave.  If  the  Jury  think,  from  the  evidence,  that 
the  Plaintiff's  mother  was  a  slave  at  the  time  of  his  birth,  accord- 
ing to  the  laws  of  Virginia,  where  he  was  born  ;  we  will  point  out 
the  legal  consequence  that  flows  from  the  establishment  of  this  fact. 

Slavery  is  of  a  very  ancient  origin.  By  the  sacred  books  of 
Leviticus  and  Deuteronomy,  it  appears  to  have  existed  in  the  first 
ages  of  the  world ;  and  we  know  it  was  established  among  the 
Greeks,  the  Romans,  and  the  Germans.  In  England  there  was 
formerly  a  species  of  slavery,  distinct  from  that  which  was  term- 
ed villenage.  Swinb.  p.  84.  6  Edit,  is  the  only  authority  I  remem- 
ber on  this  point,  though  I  have  before  had  occasion  to  look  inte 
it  with  attention.  But  from  this  distinction  has  arisen  the  rulet 
that  the  issue  follows  the  condition  of  the  father ;  and  its  conse- 
quence, that  the  bastard  is  always  free  ;  because,  in  contempla- 
tion of  law,  his  father  is  altogether  unknown,  and  that,  therefore, 
his  slavery  shall  not  be  presumed,  must  be  confined  implicitly  to 
the  case  of  Villeins.  It  would,  perhaps,  be  difficult  to  account 
for  this  singular  deviation  in  the  law  of  England,  from  the  law 
of  every  other  country  upon  the  same  subject.  But  it  is  enough 
for  the  present  occasion  to  know,  that  as  villenage  never  existed 
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In  America,  no  part  of  the  doctrine  founded  upon  that  condition     lf86* 
can  be  applicable  here.    The  contrary  practice  has,  indeed,  been    Wb-^*^ 
Universal  in  America;  and  our  practice  is  so  strongly  authorized 
by  the  civil  law,  from  which  this  sort  of  domestic  slavery  is  de- 
rived, and  is  in  itself  so  consistent  with  the  precepts  of  nature, 
that  we  must  now  consider  it  as  the  law  of  the  land. 

There  is  a  case  in  2  Salk.  666.  which  has  not  been  mentioned, 
at  the  bar,  though  it  bears  considerable  relation  to  the  present 
controversy.  It  was  an  action  of  indebitatus  assumpsit  for  a  ne- 
gro sold  ;  and  it  was  said  by  Holt  Chief  Justice,  that  a  negro 
by  entering  England  becomes  free  ;  but  that  a  sale  in  Virginia^ 
if  properly  laid,  will  support  the  action.  Hence,  We  perceive, 
how  solicitous  the  courts  of  that  kingdom  have  been,  on  the  one 
hand,  to  discountenance  slavery  in  England;  but,  on  the  other 
hand,  to  do  full  justice  to  the  sale,  which,  by  the  Lex  Loci,  was 
lawful  in  Virginia,  where  it  was  made. 

It  only  remains  to  observe,  that  property  in  a  negro  may  be 
obtained  by  a  bona  fide  purchase,  without  deed. 

Verdict  for  the  Defendant. 


KtTNCKEL  et  at.  v*  BAKER. 

THIS  was  an  application  for  a  special  Court,  founded  on  the 
act  passed  the  10th  of  April,  1782.  Kunckel,  the  petitioner^ 
set  forth  in  his  affidavit,  that  one  of  the  Plaintiffs,  Boom,  with 
whom  he  had  been  in  partnership,  had  dissolved  their  connection, 
since  the  commencement  of  the  action,  and  that  the  outstanding; 
debts  had  been  assigned  to  Kunckel  so  as  to  vest  in  him  the  whole 
interest  in  the  event  of  the  action*  It  was  also  stated  that  Kunc* 
kel  was  about  to  depart  from  the  United  States ;  but  that  Boom 
had  no  such  intention. 

The  Attorney  General,  for  the  Defendant,  objected,  that,  by 
thus  assigning  the  interest  in  an  action  to  a  going  foreigner,  a 
special  Court,  and  an  early  judgment,  might  always  be  within 
reach,  to  the  prejudice  not  only  of  the  Defendants  but  of  other 
creditors.  And  upon  this  ground  the  Court  unanimously  refu* 
sed  the  prayer  of  the  petition. 

The  Plaintiff's  Council  then  moved,  that  he  ought  not  to  be 
deprived  of  his  bail  by  this  application ;  which,  requiring  a  de- 
claration to  be  previously  filedj  amounted  to  an  acceptance  of  a 
common  appearance. 

In  the  justice  of  this  motion,  The  Court  concurred,  and  ac* 
cordingly  directed  a  rule  to  be  entered,  that  the  Defendant  giv«» 
bail  in  two  months,  or  a  procedendo* 

Rawle  for  the  Plaintiff. — Bradford  for  the  Defendants 

Vol.  &  Y 
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MOORE's  Lessee,  v.  FEW,  et  al 

THIS  was  an  Ejectment  for  certain  premises  in  the  county  of" 
Philadelphia. 
After  solemn  argument  by  Wilcocks  and  Rawle,  for  the  Plain- 
tiff; and  the  Attorney  General  and  Sergeant,  for  the  Defendant ', 
the  Chief  Justick  delivered  the  opinion  of  the  Court,  that  the 
word  transfer,  being  used  among  the  disabilities  to  which  non- 
jurors are  subjected  by  the  act  of  Assembly,  passed  the  13th  of 
June  1777,  the  testator  John  Bunt,  under  whose  devise  the  Plain- 
tiff's title  was  made,  being  at  the  time  of  his  death  a  non-juror, 
was  incapable  of  devising  lands  and  tenements. 

And  consequently  the  Defendants,  claiming  under  the  heir  at 
Jaw,  had  judgment, 


Common  $ lea& 


PHILADELPHIA  COUNTY. 


June  Term,    1780. 


DUTILH  v,  RITCHIE. 


THIS  was  a  Replevin  for  divers  goods,  wares,  &c.  and  pro- 
perty was  pleaded  in  Andrew  Clow,  and  others,  assignees 
for  the  benefit  of  the  Defendant's  creditors. 

The  facts  were  these: — The  Defendant  had  bought  certain 
goods,  for  which  he  gave  a  promissory  note,  that  was  afterwards 
indorsed  to  the  Plaintiff,  who  went  (probably  by  desire  of  the 
Payee)  to  purchase  goods  from  the  Defendant  on  the  8th  of  April 
1785,  about  five  o'clock  in  the  afternoon.  He  told  the  Defend- 
ant, on  entering  his  shop,  that  he  came  to  take  goods  in  payment 
of  the  note,  and  the  Defendant  (whose  attention  was  taken  up, 
at  the  same  time,  by  several  other  customers)  handed  him  such 
articles  as  he  pointed  out,  mentioning  their  respective  prices. 
The  Plaintiff  marked  those  pieces  which  he  approved  of,  and  laid 
them  on  one  side  of  the  counter,  'till  he  thought  he  had  chosen 
sufficient  to  answer  the  note,  and  then  informing  the  Defendant 
that  he  would  go  for  a  porter  to  remove  them,  he  left  the  shop 
without  receiving  a  bill  of  parcels,  or  stipulating  a  time  of  pay- 
ment, or  tendering  the  promissory  note  to  the  Defendant.  Im- 
mediately after  the  Plaintiff  had  left  the  shop,  the  Defendant 
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1786.  shut  it  up,  an^  called  a  meeting  of  his  creditors  ;  for  whose  be- 
nefit, the  next  morning,  and  before  this  replevin  was  served,  he 
executed  an  assignment  of  all  his  property. 

It  was  held  by  the  Court,  that  the  property  in  the  goods  for" 
which  the  replevin  issued,  was  not  vested  in  the  Plaintiff;  and  the 
Jury  found  a  verdict  accordingly  for  the  Defendant. 

Moylan  for  the  Plaintiff. — Millegan  and  Rawle  for  the  De» 
fendant. 


SHOTWELL  v.  BOEHM. 

TRESPASS  for  mesne  prof  Is,  after  recovery  in  ejectment. 
It  was  ruled  by  the  Court,  that  the  Plaintiff  shall  not 
give  evidence  of  the  annual  value  of  the  premises  beyond  the 
time  of  the  lease  mentioned  in  thtr  declaration  in  ejectment;    al« 
though  the  present  action  was  brought  by  the  lessor  of  the  Plaintiffs 
Rawle  for  the  Plaintiff. — Sergeant  for  the  Defendant* 


Supreme  Court  of  f  emt^Itaia: 

September  Term,    17861. 


GRIER  et  ah  t>.  GRIER. 


AFTER  argument  by  Bradford  and  Sergeant  for  the  Plaintiffs, 
and  Wilcocks  and  Ingersol  for  the  Defendant,  the  Chief 
Justice  delivered  the  judgment  of  the  Court  in  this  cause. 

M'Kean,  Chief  Justice. — This  is  an  action  of  debt  upon  an 
arbitration  bond ;  the  Defendant  prayed  Oyer  of  the  obligation 
and  condition;  the  condition  was  to  submit  to  the  award  of  five 
persons,  concerning  "the  exchange  of  a  number  of  loan  office 
certificates,  and  of,  upon  and  concerning  an  action  of  slander 
now  depending  between  the  said  parties,"  and  also  of  all  other 
matters,  differences,  and  demands,  &c.  The  Defendant  thereup- 
on pleaded,  that  the  arbitrators  made  no  award.  The  Plaintiffs 
replied,  and  set  forth  an  award,  whereby  (among  other  things) 
the  arbitrators  did  award  and  order,  "  that  in  consideration  of 
the  loss  sustained  by  the  exchange  of  certificates  between  John 
Grier,  deceased,  and  the  said  Joseph  Grier,  senior,  the  said  Jo- 
seph Grier  pay  to  the  executors  of  the  said  John  Grier,  the  sum 
of  one  hundred  and  seventy  five  pounds  ;"  and  then  the  Plaintiffs 
aver,  that  they  are  the  executors  of  the  testament  and  last  will 
of  the  said  John  Grier,  deceased,  in  the  said  award  mentioned 
and  intended,  and  that  to  them  the  said  sum  of  £.  175  by  the 
said  writing  of  award  was  ordered  to  be  paid  by  the  said  Joseph 
Grier,  senior.  To  which  the  Defendant  demurred,  and  the 
Plaintiffs  joined  in  demurrer. 

The  exception  taken  to  this  award  is,  that  the  £.  175  were 
ordered  to  be  paid  by  the  Defendant  to  the  Executors  of  John 
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1786.     Grier,  deceased,  who  are  strangers,  and  that  an  award  cannot  be, 
v— v~»j    holpen  by  an  averment,  but  must  be  expounded  by  itself  and  no- 
thing dehors.   In  support  of  which,  the  Defendant's  Council  cited, 
1  Bacon's  Abr.  139.   Hob.  49.   Cbrtft.  157-  Goa/Wf  13.  Dyer.  242. 
1  Z</.  Raijm.  123.     1  -Sac.  ^f.  141.  and  Law  of  Arbitrators  119. 

For  the  Plaintiffs,  it  was  argued  by  their  Council,  1st.  That  it 
appears  sufficiently  on  the  face  of  the  award,  that  the  Plaintiffs 
are  the  executors  of  John  Grier,  by  a  fair  and  probable  presump- 
tion. 2d.  That  an  averment  may  be  of  anything  not  inconsistent 
with  the  award.  3d.  That  the  executors  of  JohnGrier,  deceased, 
are  persons  certain  and  known.  And,  lastly,  that  if  the  execu- 
tors were  strangers,  yet  the  award  is  good  ;  for  the  Defendant 
ought  to  have  rejoined,  that  the  executors  were  strangers.  For 
which  positions  were  cited  1  Burr.  277.  1  Bacon  Abr.  135.  139. 
141.  145.  147.  1  Ld.  Raym.  612.  246.  533.  Cro.  Jac.  200.  354. 
Cro.  Eliz.  858.  8  Co.  98.  3  Fin.  Abr.  121.  Comyns  329.  Carth* 
136.     1  Leon.  316.    3  Leon.  62. 

It  mav  not  be  amiss  to  observe,  that  the  rules  established  in 
England  before  the  revolution,  respecting  the  construction  of 
awards,  have  been  more  liberal  and  favourable  than  formerly  ;  that 
many  of  the  nice  distinctions  to  be  met  with  in  our  law  books, 
are  by  no  means  to  be  admitted  as  precedents  in  expounding 
awards  at  this  day;  and  that,  as  arbitrators  are  judges  of  the 
parlies  own  choosing,  for  the  furtherance  of  justice,  and  quieting 
of  controversies,  the  courts  have  of  late  construed  their  awards 
with  great  latitude,  and  according  to  their  intention,  appearing 
from  the  words  of  the  whole.      1  Burr.  277.     1  Bacon  Abr.  139. 

However,  two  of  die  essentials  in  awards  are,  that  they  should 
be  certain  and  final.  By  the  condition  of  the  bond  in  this  case 
it  appears,  that  a  particular  controversy  between  the  parties  was, 
"  about  the  exchange  of  a  number  of  loan  office  certificates," 
and,  by  the  award,  the  Defendant  is  ordered  to  pay  to  the  exe- 
cutors of  John  Grier,  deceased,  £.175,  in  consideration  of  the 
losb  sustained  bv  the  exchange  of  certificates  between  the  said 
John  Grier  and  him.  From  these  it  may  be  collected,  and  the 
meaning  of  the  arbitrators  seems  to  be,  that  a  loss  had  been  sus- 
tained by  the  exchange  of  certain  loan  office  certificates  between 
a  certain  John  Grier,  deceased,  and  the  Defendants,  that  this 
loss  affected  the  Plaintiffs  in  some  way  or  other,  because  it  was 
msde  an  express  article  m  the  submission,  and  that  the  payment 
of  the  money  to  the  executors  of  John  Grier,  should  determine 
the  controversy  on  this  account.  John  Grier,  deceased,  has  exe- 
cutors, who  they  are  may  be  easily  ascertained  ;  as  easily  as  the 
costs  of  an  action,  or  the  charges  of  a  voyage,  which  have  been 
adjudged  to  be  good  awards,  because  they  can  be  reduced  to  a 
certainty.  3  Cro.  383.  Beale  v.  Beale  and  1  Rolls  Abr.251.  So 
that  this  award  appears  to  be  certain  enough.  Besides,  if  the  exe- 
cutors are  considered  as  strangers,yet,  by  the  better  authorities, an 
award  to  paymoney  to  them  shall  be  intended  for  the  benefit  of  the 
Plaintiffs,  and  that  they,  being  the  submittants,  were  either  the 
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executors,  or  authorized  by  them,  unless  the  contrary  appear 
1  Salk.  74.  3  Leon.  62. 

With  respect  to  the  observation,  that  an  award  is  to  be  inter 
preted  by  its  own  words,  and  not  by  any  matter  out  of  it,  it  is 
law;  but  when  the  words  of  an  award  have  relation  to  things 
certain,  out  of  the  award,  these  things  may  be  averred.  I  Rolls 
Abr.  264.  Stile  365.  S.  C.  And,  therefore,  as  the  executors  of 
John  Grier,  deceased,  are  persons  certain,  we  think  that  it  may 
be  averred,  who  they  are  by  name,  as  has  been  done  bv  the 
replication  in  the  present  case,  were  such  averment  necessary  ; 
for  it  is  only  explaining  more  particularly  what  was  contained  in 
the  award  itself. 

Upon  tht  whole,  the  Court  is  of  opinion,  that  the  award  in 
this  case  is  good.     Let  judgment  be  entered  for  the  Plaintiffs.* 

LEE  v.  BIDDIS. 

ON  the  trial  of  this  cause,  Lewis,  for  the  Plaintiff,  offered 
evidence  to  prove  what  was  the  mom  v  meant  to  he  paid 
by  the  contract  entered  into  between  the  Plaintiff  and  Defend- 
ant, under  the  words  current  lawful  money ;  and  cited  Morris  v. 
Wharton.\ 

Sergeant  objected  to  the  evidence,  and  cited  1  Atk.  447.  2 
State  Laws  494.  Dav.  Rep.  48.  72. 

By  the  Court.  Current  lawful  money,,  by  the  positive  words 
of  the  act  of  Assembly,  means  such  money  as  is  current  at  che 
time  of  entering  into  the  contract;  and,  perhaps,  the  evidence 
offered  would  not  so  much  contradict  the  contract  itself,  as  that 
act  of  Assembly:  it  would  be  to  substantiate  an  agreement  in 
direct  opposition  to  the  law.  The  case  in  Davis,  if  we  could  be 
bound  by  it  at  all  (which  we  do  not  think  we  can,  first,  because 
it  is  not  a  judicial  determination  ;  and,  secondly,  because  it  is 
before  judges  in  Ireland)  would  be  in  favour  of  the  Plaintiff,  if 
it  had  not  been  for  this  act  of  Assembly.  But,  indeed,  if  this  evi- 
dence were  admitted,  it  would  open  a  door  to  such  a  scene  of 
litigation,  that,  independent  of  the  act,  the  argument  ab  inco?i- 
venienti  never  applied  in  greater  force. 

The  evidence  was  accordingly  over-ruled,  and  the  Plaintiff 
voluntarily  suffered  a  nonsuit.^ 

KERLIN's  Lessee   v.  BULL  et  ah 

*T|  "HIS  cause  now  came  before  the  Court  on  a  special  verdict, 
returned  upon  the  trial  of  an  ejectment  for  a  messuage  and 

lands  in  the  township  of  East-Whiteland,  in  the  county  of  Chester. 

It  was  ably  agrued  on  the  27th  of  April,  by  Sergeant  and  Brad- 
fordTor  the  Defendants,  and  Lexvis  and  Wilcocks  for  the  Plaintiff; 

*  See  2  Dall.  Rep.  180.  f  Me  135.  \  See  2  Ball.  Rep.  17$ 
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1786,  and,  The  Court  having  taken  time  to  consider  of  their  judg^ 
*— v—*    ment,  it  was  this  day  pronounced  by  the  Chief  Justice. 

M'Kean,  C.  J. — This  cause  was  tried  at  Nisi  Prius  in  Ches« 
ter,  when  the  jury  found  a  special  verdict,  which  contains  the 
following  statement : — That  a  certain  John  Hunter,  bt'mg  seized 
in  fee  or  the  premises  in  question,  on  the  30th  of  July  1751, 
made  his  last  will  and  testament  in  writing,  duly  executed,  and, 
among  other  things,  devised  in  the  words  following:  "  Igive  and 
bequeath  to  my  eldest  son  James  when  he  arrives  at  the  age  of 
twenty  one  years,  all  and  singular  the  messuage,  &c.  to  hold  to 
him,  his  heirs  and  assigns  for  ever."  "Item,  I  give  and  bequeath 
unto  my  youngest  son  John,  when  he  arrives  to  the  age  of  twen- 
ty one  years,  one  hundred  acres  of  land,  that  I  bought  of  John 
Chads,  known  by  the  name  and  called  Jehu's  Hundred,  and  the 
house  and  lot  of  seven  acres  of  land,  lying  on  the  south  west  side 
of  the  Connestogoe  road  near  the  Wkitehorse sign  ;  to  hold  to  him, 
his  heirs  and  assigns  for  ever."  That  the  estate  devised  to  the 
youngest  son  John  is  the  one  in  question.  That  afterwards  he 
devises  "to  his  wife  Anne  the  use  and  profits  of  all  his  said  lands 
and  tenements,  for  the  maintenance  and  education  of  his  children, 
until  his  said  sons  should  attain  to  their  several  ages  aforesaid 
successively."  That  the  testator  died  seized  thereof,  leaving 
James,  his  eldest  son,  and  John,  Margaret,  Hannah,  Elizabeth^ 
Anne  and  Mary  his  children,  and  also  Martha,  who  intermarri- 
ed with  John  Rattcxv,  one  of  the  Defendants.  That  the  other 
Defendant  intermarried  with  the  daughter  Anne.  That  John,  the 
devisee,  died  in  the  year  1769,  under  age,  intestate,  unmarried, 
and  without  issue,  living  his  mother,  his  brother  James  and  all 
his  sisters.  That  the  lessor  of  the  Plaintiff  has,  the  estate  that 
was  in  James,  who  was  found  to  be  the  heir  at  law  of  John. — But 
whether,  upon  the  whole  matter,  the  Defendants  be  guilty  of  the 
trespass  and  ejectment,  the  jurors  know  not,  &c.  in  common  form. 

The  questions  that  arise  upon  this  special  verdict,  are  two— 
1st.  Whetherthe  estate  vested  immediately  in  John,  orremained 
in  contingency  'till  he  came  of  age?— And,  if  it  be  a  vested  de- 
vise, 2dly.  Whether  the  lands  in  dispute  went  to  James,  his  eld- 
est brother,  as  his  heir  at  common  laxv,  or  were  subject  to  distri- 
bution, under  the  act  of  Assembly,  amongst  his  brothers  and  sis- 
ters, as  he  died  intestate,  under  age,  unmarried,  and  without  issue? 

To  prove,  that  it  was  a  contingent  and  lapsed  devise  to  John,  the 
Council  for  the  Defendants  cited  3  Bacon's  Ab. .  478.  1  Burr.  227. 
and  2  Salk.  4-15.  and  insisted,  that  where  the  time  is  annexed  to 
the  substance  of  the  gift,  and  not  to  the  possession,  there  it  is  a 
lapsed  devise,  by  the  devisee's  not  living  until  the  time  specified. 

And,  to  show,  that  if  the  estate  vested  immediately  in  John  by 
the  devise,  upon  the  death  of  his  father,  yet  it  descended  and  was  to 
be  distributed  equally  among  his  surviving  brother  and  sisters, 
they  produced  the  "  Supplement  to  an  act  of  Assembly,  intitled, 
"  An  act  for  the  better  settling-  intestates  estates,"  passed  the  23d 
of  March,  1764,  in  page  307  of  the  fi^st  volume  of  Pennsylvania 
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Laws:  And  also  cited  a  case, determined  at  Nisi  Prius  in  Bucks     1786. 
county,  by  Judges  Lawrence  and  Willing,  in  1773,  in  an  ejectment    U-y~iiJ 
by  Joseph  Hcister^s  Lessee  v.  Jacob  Lambert;  wherein  this  point  was 
ably  argued  and  adjudged  for  the  party  claiming  distribution.* 

For  the  Plaintiff,  it  was  insisted,  that  this  was  a  vested  devise% 
and  in  support  thereof,  they  cited  3  Bacon's  Abr.  478.  2  Vent* 
366.  3  Co.  21;  8  tin.  370.pl.  13.  57S.pl.  12.  16.  Gilb.  Rep.  in  Eq. 
?6.  2  jj&t/.  289.  2  Freeman  243.  2  Ffrrt.  561  and  1  #urr.  228. 
And  that  the  cases  mentioned  on  the  other  side  were  of  lapsed 
legacies,  and  not  devises. 

And,  on  the  2d  question,  they  urged,  that  the  original  act  of 
Assembly,  as  well  as  the  supplement,  must  be  taken  into  consi- 
deration, and  then  it  will  appear,  that  the  supplement  only  rela- 
ted to  such  lands  as  should  come  to  a  child  from  an  intestate  father 
or  mother  by  descent,  and  not  to  those  he  should  acquire  by  pur- 
chase, as  in  the  present  case,  by  the  xvilloi  the  father.  And  that 
this  case  does  not  come  within  even  the  words  of  the  act,  which 
are,  "  if  after  the  death  of  any  father  and  mother,  any  of  their 
children  shall  die  in  their  minority  and  intestate,  but  not  other- 
wise, &c."  for  the  mother  survived  the  son  John  the  devisee.  It 
was  further  said,  in  answer  to  the  case  cited  to  have  been  deter- 
mined at  Nisi  Prias  in  Bucks,  that  the  two  Judges  did  not  pre- 
tend to  be  skilled  in  the  law,  and  that  they  were  obliged  to  give 
their  judgment  on  a  sudden  and  without  deliberation,  and  that 
therefore  it  ought  to  have  little  or  no  weight. 

The  Court  have  detained  this  action  under  advisement  until 
now,  and  with  respect  to  the  first  question,  whether  the  devise 
to  John  is  a  vested,  or  contingent  and  lapsed  devise  ?  they  are 
clear,  that  to  effectuate  the  intention  of  the  devisor,  it  must  be 
construed  a  vested  devise. 

The  absolute  property  is  given  to  John  when  he  should  arrive 
at  age,  and  the  use  and  profits  in  the  mean  time  to  his  mother, 
for  the  maintenance  and  education  of  all  the  children.  This  last 
devise  is  a. particular  interest,  and  no  more  than  a  chattel  interest. 
The  son  John  was  the  principal  object  of  the  testator's  bounty, 
and  if  he  had  married,  and  died  before  21  years  of  age,  leaving 
children,  he  certainly  meant  not  that  this  estate  should  go  from 
them.  This,  therefore,  was  an  immediate  gift  to  John,  though  he 
was  not  to  have  the  possession  until  he  came  of  age.  All  the  cases 
support  this  judgment.  Legacies  are  governed  by  the  rules  of  the 
civil  and  ecclesiastical  courts  j  devises  by  the  intention  of  the 
testator. 

The  2d  question  is,  Whether  by  the  intestate  laws  of  this  State, 
the  lands  in  dispute  belonged  to  the  eldest  brother  James  Hun- 
ter, or  to  all  the  sisters  and  him  equally,  upon  the  death  of  John 
intestate,  under  age,  unmarried,  and  without  issue? 

I  will  make  an  observation  or  two,  previously  to  my  deliver- 
ing the  particular  opinion  of  the  Court  on  this  point. 
»  See  ant.  20, 

Vol.  I,  Z 
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1786*  1»  Where  the  intention  of  the  Legislature  or  the  Law  is  doubt- 
W-v—- '  fill)  and  not  clear, the  Judges  ought  to  interpret  the  law  to  be,  what 
is  most  consonant  to  equity,  and  least  inconvenient.  Faugh.  38.  285. 
2.  A  Court  is  not  bound  to  give  the  like  judgment,  which  had 
been  given  by  a  former  Court,  unless  they  are  of  opinion  that  the 
first  judgment  was  according  to  law  ;  for  any  Court  may  err  ;  and 
if  a  judge  conceives,  that  a  judgment  given  by  a  former  Court, 
is  erroneous,  he  ought  not  in  conscience  to  give  the  like  judg- 
ment, he  being  sworn  to  judge  according  to  law.  Acting  other- 
wise would  have  this  consequence  ;  because  one  man  has  been, 
wronged  by  a  judicial  determination,  therefore  every  man,  hav- 
ing a  like  cause,  ought  to  be  wronged  also.      Faugh.  383. 

We  will  now  have  recourse  to  the  supplementary  act  of  Assem- 
bly, 1  State  Laws  397,  and  consider  the  words  and  the  spirit  of 
it.  In  the  case  before  the  Court,  John  Hunter,  the  devisee,  died 
intestate,  under  age,  unmarried  and  without  issue,  after  the  death 
of  his  father,  his  mother  surviving  him.  The  words  of  the 
act  are,  after  the  death  of  any  father  and  mother,  so  that  he  was 
not  within  the  words  ;  but  I  am  of  opinion,  that  the  word  and, 
in  this  place,  must  be  construed  or  ;  as  in  the  very  next  sentence 
the  mother  is  given  an  equal  share  of  the  personal  estate  of  such 
intestate  child,  which  came  from  the  father,  with  the  brothers 
and  sisters  of  such  child  ;  which  shews,  the  Legislature  did  not 
mean  that  the  estate  should  not  be  distributed,  unless  both  parents 
were  dead.  The  clause,  respecting  the  real  estate  of  an  infant 
intestate,  does  not  take  notice  or  distinguish,  whether  it  was  to 
come  from  the  father,  or  mother,  by  descent. or  purchase,  or  how 
it  was  to  be  acquired,  or  from  whom;  but  says,  generally,  that 
all  his  lands,  &c.  shall  be  divided,  &c.  And,  it  is  remarkable, 
that  the  personal  estate  of  such  an  intestate  is  to  go  in  the  same  man- 
ner with  the  real  estate  :  But  in  the  following  sentence  there  is 
an  express  provision  for  the  mother  out  of  that  part  of  the  personal 
estate,  to  which  the  intestate  shall  be  entitled  under  such  father  ; 
which  shews,  manifestly,  that  the  mother  was  not  to  have 
any  share  of  any  personal  estate  that  should  be  acquired  by 
such  child,  in  any  other  manner  than  from  the  father;  and 
perhaps  they  meant  in  both  cases  an  intestate  father;  but  this 
is  by  no  means  clear ;  it  is  very  doubtful  from  the  disposition  of 
the  personal  estate,  that  was  acquired  differently;  and  our  con- 
stitution and  laws  favour  equality  and  distribution  of  estates. 

This  act  of  Assembly  has  been  made  upwards  of  twenty  years 
ago,  and  the  question  upon  it  now  before  the  Court  has  received 
at  least  one  judicial  determination  thirteen  years  ago,  that  the 
real  estate,  in  such  a  case,  should  be  distributed  among  the  in- 
testate's brothers  and  sisters  equally.  When  there  has  been  a 
solemn  determination  before  two  Judges  of  the  Supreme  Court 
after  debate,  and  ah  acquiescence  under  it,  there  ought  always 
to  be  great  consideration  paid  to  it,  that  the  law  may#be  certain. 
Upon  the  best  information  we  can  obtain  from  the  gentlemen  of 
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the  law  in  different  parts  of  the  State,  we  find  that  estates  have  1786. 
been  distributed  agreeably  to  this  determination  :  And  as  this  *— vW 
construction  of  the  act  has  been  so  long  accepted  and  received 
as  a  rule  of  property,  though  some  may  not  be  satisfied  in  their 
private  judgment,  were  the  matter  to  be  newly  resolved,  it  is 
but  reasonable  we  should  acquiesce  and  determine  the  same  way 
in  so  doubtful  a  case,  to  prevent  greater  mischiefs  which  may 
arise  by  shaking  a  number  of  estates,  and  from  the  uncertainty 
of  the  law. 

Let  judgment  be  entered  for  the  Defendants* 


#10!)  comt  of  $mti  mb  W 


September  Sessio?is,   1786. 


PURVIANCE  et  al.  v.  ANGUS. 


THIS  was  an  Appeal  from  the  Court  of  Admiralty.  It  was 
argued  on  the  7th  and  8th  of  July  by  Lewis,  Wilcocks,  and 
Sergeant  for  the  Appellants;  and  by  Bradford,  Ingersol,  and  Wih 
*on  for  the  Respondent.  The  Court  held  the  matter  for  some  time 
under  advisement,  in  hopes  that  a  compromise  would  have  taken 
place  between  the  parties;  but  on  the  27th  of  September  the. 
Chief  Justice  delivered  the  following  judgment. 

M1Kean,  Chief  Justice. — I  will  state  the  case  as  it  appears 
before  the  Court  from  the  proceedings,  and  the  evidence,  which 
are  not  controverted  on  either  side  ;  and  shall  then  take  notice 
©f  those  points  which  have  been  disputed. 

The  Appellants  on  the  28th  day  of  August  1779,  were  owners 
of  a  Brigantine,  called  the  Hibernia,  then  riding  at  anchor  in. 
the  port  of  Philadelphia,  and  appointed  the  Respondent  mas^r 
and  commander,  on  a  voyage  from  thence  to  Oratavia  in  the  is- 
land of  Tenerijfe,  having  a  commission  as  a  Letter  of  Mart  and 
Reprisal.  The  owners,  in  the  sailing  orders  then  delivered  to 
the  Respondent,  (among  other  things)  "  advised  him  to  keep 
company  with  the  armed  vessels  bound  to  the  Eastward  as  far  as 
he  should  think  it  prudent;  and  that  should  they  agree  to  cruize 
two  or  three  weeks  on  the  coast,  he  had  their  approbation  in  join- 
ing with  them."    The  Respondent  sailed  on  his  intended  voyage, 
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and  in  the  river  Delaware  joined  the  Brigantine  Achilles,  where-     1786. 
of  George   Thompson  was  master,  and  the  Patty,  whereof  John    y—v~mJ 
Prole  was  master,  each  having  a  commission  of  Letter  of  Mart ; 
and  about  the  1st  of  September  following  they  proceeded  to  sea 
in  company,  standing  to  the  Eastward. 

On  the  6th  of  September  in  the  forenoon  a  firing  of  cannon  was 
heard  by  people  on  board  the  Achilles  and  Patty,  and  in  the  after- 
noon the  Achilles  and  Patty  had  altered  their  course,  and,  being 
swifter  sailors  than  the  Hibernia,  left  her  at  some  distance  ;  they 
then  waited  for  her,  and  when  she  came  up,  she  inquired  the  rea- 
son-of  their  altering  their  course,  and  was  informed,  that  they 
had  seen  two  sail  and  given  them  chase.  At  this  time  the  two 
vessels  were  not  in  sight,  the  Achilles  and  Patty  having  waited 
for  the  Hibernia  until  they  were  lost :  They  all  three  then  con- 
tinued the  same  course  until  the  morning,  when  at  da)-  light  two 
vessels  were  descried,  lying  close  together,  by  each  of  the  mas- 
ters of  the  three  Brignntines,  who  forthwith  made  towards  them; 
and  the  Achilles  and  Patty,  after  firing  a  few  guns,  took  posses- 
sion of  a  Brigantine,  called  the  Betsey,  which  had  been  a  British 
vessel,  bound  from  Montferrat  for  Nexv-Tork,  (which  places  were 
then  possessed  by  the  enemy)  and  was  captured  the  day  before 
by  the  Argo  slocp  of  war,  belonging  to  the  United  States,  Silas  Tal- 
bot, Esquire,  Commander.  At  this  juncture  the  Hibernia  was  a 
few  milts  astern  of  the  other  Brigantines,  and  when  she  came 
lip,  the  Respondent  asked,  "  what  vessel  they  had  brought  too?" 
and  was  answered,  "  a  Brig  from  Montferrat  bound  $0? New-Tor k  ; 
a  good  prize."  In  consequence  of  some  conversation  with  the 
Captains  of  the  two  other  vessels,  the  Respondent  sailed  in  pur- 
suit of  the  Argo,  then  in  sight,  and  did  not  rejoin  them,  until 
near  sun-set,  when  a  boat  came  along  side  from  the  Patty,  and 
asked  for  men  to  assisi  m  navigating  the  BeUey  into  some  port: 
The  Respondent  immediately  put  two  men  into  the  boat,  and  sign- 
ed orders  for  William  M"Neal,  who  had  been  appointed  Prize- 
master,  which  contained  these  words,  "  to  get  her  if  "possible  in- 
to Delaware,  Egg-harbour,  or  Cheeapeak,  for  fear  of  the  Sloop 
Argo  falling  in  with  you,  if  you  go  to  New-England;^  and  ubeg 
of  APNealto  stand  to  the  Sout Invar d  this  night  and  strive  hard 
for  Philadelphia.'1''  These  orders  are  dated  uthe  7th  September 
1779,  at  sea  on  board  the  Brigantine  Patty"  and  were  signed  first 
by  John  Prole  and  George  Thompson.  So  far  the  facts  are  agreed. 
Mr.  Wiuiam  Davis,  who  was  a  passenger  on  board  the  Patty , 
swears,  athat  he  verily  believes,  the  firing  of  cannon  on  the  6th 
about  ten  o'clock  in  the  forenoon,  was  heard  on  board  the  Hiber- 
nia, and  that  the  people  on  board  each  of  the  three  Brigs  saw 
two  vessels  engaged  in  fight,  for  that  he  heard  and  saw  them  dis- 
tinctly; that  the  three  lay  becalmed  within  hail  of  each  other, 
that  the  Argo  and  Betsey  were  then  about  three  leagues  distant 
from  the  three  Brigs,  and  that  the  firing  continued  more  than  an 
hour."  He  further  is  positive,  that  the  Respondent  and  Prole  and 
Thompson  had  a  consultation,  in  his  presence,  about  the  bngBetsey^ 
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1T86.  Whether  she  was  prize  or  not ;  and  that  they  concluded  to  secure 
8— -v— '  her  as  a  prize,  as  they  disbelieved  what  had  been  said  by  West 
and  Church  about  her  being  prize  to  the  Argo,  or  if  she  was,  yet, 
as  they  had  been  in  sight  at  the  time  of  the  capture,  they  were 
entitled  to  a  share.  These  facts  are  also  confirmed  by  the  depo- 
sition of  John  Groves. 

On  behalf  of  the  Respondent,  the  depositions  of  John  Bricey 
first  mate  of  the  Hibernia,  John  Magi/I,  George  Stout,  George 
Eldridge  and  Aaron  Ashbridge,  mariners  on  board,  and  of  Doc- 
tor Wilson  Waters,  Surgeon  of  the  Hibernia,  prove,  that  they  did 
not  see  the  Argo  and  Betsey,  nor  hear  any  firing  of  cannon,  on 
the  6th  of  September,  and  that  neither  Captains  Prole  nor  Thomp- 
son were  on  board  the  Hibernia  on  the  7th,  nor  was  the  Respon- 
dent on  board  of  either  of  their  vessels.  In  which  last  particu- 
lar Davis  and  Groves  concur.  These  witnesses  also  differ  with 
Davis  and  Groves,  about  the  hour  that  the  Hibernia  sailed  in  pur- 
suit of  the  Argo,  the  duration  of  the  chase,  and  the  time  of  her 
return  and  rejoining  the  other  Brigs. 

It  has  also  been  given  in  evidence,  that  a  suit  had  been  insti- 
tuted in  the  Admiralty  by  Captain  Silas  Talbot  qui  tarn,  &c.  against 
the  owners  of  the  three  Brigantines,  for  the  spoliation  of  the  Bet- 
sey and  her  cargo,  who,  upon  an  Appeal  to  this  Court,  were  de- 
creed to  pay  £.  11,141  5  4  damages  to  the  Libellant,  besides  the 
costs,  of  which  sum  the  present  Appellants,  as  owners  of  the 
Hibernia,  paid  £.  3,795  3  6  and  toward  costs  on  the  22d 

January  1785.* 

Upon  this  state  of  the  case,  two  questions  arise: — The  1st  of 
fact;  the  2d  of  law. 

1.  With  respect  to  thtfact,  there  are  two  points,  1st.  Whether 
the  Respondent  did  willingly  join  the  two  other  Captains  Prole 
and  Thompson,  in  the  tortious  capture  of  the  Betsey  from  the  Ar- 
go, knowing  her  to  have  been  a  prize  to  the  Argo,  and  that  the 
Argo,  was  a  friend?  This  would  undoubtedly  have  been  a  lata 
culpa,  an  evident  trespass,  to  call  it  by  no  harsher  name. 

If  he  did  not,  then  2dly,  Whether  he  was  guilty  of  such  gross 
negligence  (crassa  negligeniid)  as  by  law  will  make  him  responsi- 
ble to  the  Appellants,  considering  the  relation  between  them  as 
owners  and  master  of  a  vessel? 

As  to  the  1st  point,  the  evidence  is  not  so  satisfactory  as  might 
be  wished  in  a  case  of  such  consequence  to  the  parties.  Had 
there  been  evidence  given  respecting  the  credit  of  the  several 
witnesses,  the  matter  would  have  been  clearer.  If  Davis  and  Groves 
are  to  be  credited,  in  addition  to  the  other  evidence,  there  is  a 
very  strong  presumption  indeed,  that  the  Respondent  is  guilty  of 
a  great  wrong,  of  a  clear  trespass  ;  for  if  he  saw  the  fight  on  the 
6th,  as  he  next  day  found  that  the  Betsey,  which  had  been  cap- 
tured, was  an  enemy,  he  must  have  concluded,  that  the  Argo,  was 
a  friend.  And  if  all  that  the  other  witnesses  swear  in  behalf  of  the 
Respondent,  is  true,  yet  I  do  not  think,  that  the  evidence  of  Davis 
and  Groves  is  thereby  invalidated.  With  respect  to  hours  or 
times,  in  which  particular  occurrences  or  transactions  happened^ 

*  £ee  ant.  95, 
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witnesses  of  the  greatest  integrity  may  and  often  do  differ:  This  1730. 
has  happened  in  the  cause  before  us.  But  as  to  other  matters,  v^-^ — 1 
the  witnesses  on  hoard  the  Hibernia  only  swear,  "  that  they  diet 
not  see  nor  hear,  what  the  others  say,  they  did."  The  rule  in 
such  a  case  is,  ''"that  one  affirmative  witness  countervails  the 
proof  of  many  negative,  because  both  may  swear  true,1'  and  such 
interpretation  should  be  put  on  the  whole  testimony,  as  to  recon- 
cile it;  for,  one  may  see  and  hear  what  another  does  not.  Gilb. 
Law  of  Evidence  157.  However,  it  does  not  appear  necessary 
to  determine  this  first  point,  as  the  second  question  admits  of  lit- 
tle difficulty,  viz.  Whether  the  Respondent  has  been  guilty  of 
such  gross  negligence  as  should  make  him  responsible  ? 

The  Respondent  was  near  to  the  Betsey,  as  well  as  the  two 
other  Letters  of  Marque ;  he  might  have  gone  on  board  her,  and 
made  every  necessary  and  proper  inquiry;  he  sent  two  of  his 
crew  on  board  her,  to  get  her  if  possible  into  Delaware,  &c.  he 
signed  the  order  to  McNeil,  the  Prize-master,  which  must  have 
shewn,  to  perfect  conviction,  that  the  Betsey  had  been  captured 
by  the  Argo,  and  that  she  was  a  friend.  But  it  is  said,  that  he 
confided  in  Prole,  whom  they  had  made  Commodore,  and  in 
Thompson  ;  that  they  deceived  him  ;  and  that  he  signed  the  or- 
ders to  the  Prize-master  without  reading  them  ;  and,  in  short, 
that  he  implicitly  obeyed,  and  did  whatever  he  was  told  to  do. 
The  Respondent  should  have  reflected,  that  the  seizing  a  valua- 
ble vessel  and  cargo  was  a  serious  piece  of  business,  if  belong- 
ing to  a  friend  ;  lie  should  therefore  have  weighed  the  conse- 
quences of  his  credulity  in  others  ;  he  could  have  inquired  lor 
himself,  and  had  the  same  evidence  with  Prole  and  Thompson; 
he  should  have  considered,  that  his  owners  placed  their  confidence 
in  him,  and  in  no  other ;  he  should  have  acted  for  himself,  and 
taken  care  that  he  did  no  injury  to  any  one.  But  he  does  not 
appear,  by  the  defence  made  for  him,  to  have  exercised  his  own 
judgment  at  all.  Was  this  using  proper  care  and  diligence,  ov 
was  it  inexcusable  conduct,  and  gross  negligence  ? 

2.  Let  us  now  consider  the  law  upon  this  evidence  ;  for,  ex  facta 
critur  lex.  It  is  agreed,  that  every  one  of  the  parties  to  a  tres- 
pass, who  participates  in  it,  is  a  trespasser,  and  an  action  will 
lie  against  him  as  a  principal ;  for,  there  can  be  no  accessary  to 
a  trespass  :  Bro.  trespass,  pi,  113.  1  Lev.  124.  that  a  trespass 
was  committed  in  taking  and  carrying  away  the  Betsey  from  the 
Commander  of  the  Argo ;  that  the  Respondent  was  present,  aid- 
ing and  assisting  in  the  taking  and  carrying  her  away  :  and  that 
Captain  Silas  Talbot  could  have  maintained  his  suit  against  the 
Respondent,  as  well  as  against  his  owners,  for  the  wrong  and 
injury  they  have  done  to  him.  But,  it  is  contended,  that  though 
he  might  be  responsible  to  Captain  Talbot,  he  is  not  so  to  his 
owners,  for  that  his  relation  with  them  was  by  contract,  and  the 
contract  between  a  servant  and  his  master,  or  between  a  Captain 
of  a  ship  and  his  owners,  points  out  the  measure  of  the  Servant's 
or  Captain's  responsibility;  that  he  ought  not  to  be  accountable 
in  damages  for  an  error  in  judgment,  but  only  for  the  fault  of  the 
hearty  and  that  he  acted  according  to  the  best  of  his  judgment; 
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1786.     and  his  error  in  this  business  arose  from  the  misinformation  and 

Xm^yXmm t    deception  of  Prole  and  Thompson.     In  support  of  this  doctrine 

were  cited  1  Blackst.  Com.  422.  309.     3  Bl.  Com.   163.     3  Bac. 

Abr.  544.  564.     4  Co.  83.  84.    10  Mod.  109.   4  Burr.  2060.     li 

jfc  135. 

In  reply  to  this,  it  has  been  agreed,  that  the  Master  or  Com- 
mander of  a  Privateer  or  Letter  of  Marque  may  lawfully  stop 
the  ship  of  -a friend,  examine  her  papers,  the  people  onboard,  the 
cargo,  &c  in  order  to  discover,  whether  she  belongs  to  a  Friend, 
or  an  Enemy  ;  and  if  upon  the  whole  it  should  be  doubtful,  to 
bring  her  into  port,  for  further  inspection  and  trial,  without  break- 
ing bulk,  or  imbezzlement  of  the  lading.  But  if  the  captor  im- 
bezzled  the  cargo,  disposed  of  or  used  any  part  of  it,  sent  away  the 
captured  mariners, or  did  any  other  acts,  which  shew  he  could  have 
no  reasonable  doubt,  in  such  case  he  is  liable  for  damages  and  costs. 
Lee  on  Captures  202.  240.     Beatves  L.  M.  207.    1  Rolls  Abr.  530. 

It  is  insisted  upon,  that  a  master  of  a  ship  is  one,  who  for  his 
knowledge  in  navigation,  fidelity  and  discretion,  hath  the  go- 
vernment of  the  ship  committed  to  his  care  and  management; 
that  he  must  give  an  account  for  the  whole  charge,  and,  upon 
failure,  render  satisfaction  :  And,  therefore,  if  misfortunes  hap- 
pen, it  they  are  either  through  the  negligence,  -wilfulness  or  igno- 
r'dtice 6f  himself,  or  mariners,  /;?  must  be  responsible;  and  his 
owners  may  sue  him  for  reparation  of  damages,  jointly  or  sepa- 
rately, both  according  to  the  common  law,  and  marine  law.  See 
1  Vol.  Laws  of  Admiralty  186.  Beatves  L.  M.  49.  Bath.  Nisi  Prius 
24.     3  Keeble  444.    3  Bac.  Abr.  564.     3  Black.  163. 

A  great  loss  then  has  been  sustained  by  the  injury  done  in  the 
seizure  of  the  Betsey  ;  it  will  be  heavy,  and  must  finally  fall  upon 
the  owners  or  master.  If  the  bringing  the  Betsey  too,  for  the 
purpose  of  enquiring  whether  she  belonged  to  a  friend  or  an  ene- 
my, was  lawful,  the  subsequent  conduct  was  unlawful,  and  the 
seizors  became  thereby  trespassers  ab  initio. 

This  was  a  lata  culpa  in  Prole  and  Thompson  at  least,  the  Re- 
spondent was  present  aiding  and  assisting  in  carrying  her  away 
from  the  Argo.  If  one  does  a  trespass,  and  others  do  nothing 
but  come  in  aid,  yet  all  are  principal  trespassers.  Bro.  Trespass, 
pi.  232.  20.  Vin.  Abr.  460.  title  Trespass.pl.  3.  and  fo.  466.  Let- 
ter  U.  If  A  comes  in  aid  of  B,  who  beats  me,  yet  he  is  a  tres- 
passer as  well  as  B.  22  Ass.  43.  If  the  conduct  of  the  Respond- 
ent was  not  wilful  and  with  full  knowledge,  yet  it  appears  to  us 
to  have  been  a  crassa  negligentia,  and  that  any  reasonable  man, 
upon  inquiry,  and  the  least  reflection,  upon  reading  the  orders 
given  to  the  Prize-master  McNeil,  fand  he  ought  to  have  read 
them)  or  upon  the  circumstances  attending  the  whole  transaction, 
must  have  been  satisfied,  that  the  Betsey  was  a  prize  to  the  Argo. 
It  is  a  wrong  position,  that  a  master  of  a  ship  is  not  answerable 
for  an  error  in  judgment,  but  only  for  the  fault  of  the  heart,  in 
civil  matters.  In  criminal  cases,  as  well  in  others  as  in  a  master 
•fa  ship,it  is  true.  One  non  compos  mentis  \s  answerable  civilly  for 


HIGH  COURT  OF  ERRORS  AND  APPEALS  OF  PENNSYLVANIA.  185 

a  wrong  done  to  another.  Reasonable  care,  attention,  prudence,  1786. 
and  fidelity,  are  expected  from  the  master  of  a  ship,  and  if  any  < — ,—. j 
misfortune  or  mischief  ensues  from  the  want  of  them,  either  in 
himself  or  his  mariner?,  he  is  responsible  in  a  civil  action.  And 
it  must  appear  very  strange  to  any  understanding,  that  the  own- 
ers of  a  vessel  should  be  answerable  in  damages  for  the  miscon- 
duct of  the  master,  merely  because  they  appointed  him  master, 
and  that  the  master,  the  actual  malfeazor,  should  not  be  account- 
able over  to  them  ;  that  the  innocent  should  suffer,  and  the  guil- 
ty person  go  scot-free.     We  know  of  no  such  law. 

Upon  the  whole,  the  Court  are  of  opinion,  that  the  sentence 
of  the  Court  of  Admiralty  be  reversed  ;  *  and  this  Court  do  de- 
cree and  adjudge,  that  the  Respondent  do  pay  to  the  Appellants 
the  sum  of  £.  3,795  3  6,  and  the  interest  thereof  from  the  22d 
day  of  January  1785,  together  with  the  costs  by  them  paid  in  the 
former  cause  by  Silas  Talbot  qui  tarn,  against  them  and  others, 
and  also  the  costs  of  this  suit  in  the  inferior  Court,  and  that  each, 
party  shall  pay  their  own  costs  in  this  Court,  the  same  to  be  taxed 
by  the  Register,  or  this  Court. 

Atlee  and  Rush,  Justices,  dissented  from  this  opinion  of  the 
Court,  for  reasons  which  they  assigned  separately  and  at  large,  j* 

TheCouncilfor  the  Respondent  afterwards  moved  the  Court  for 
a  re-hearing  upon  a  suggestion  of  new  evidence,  Sec.  and  upon  that 
occasion,  Judge  Shippen  made  the  following  observations: — 

Shippen,  Justice: — When  this  Court  delivered  their  decree  that 
the  Respondent  should  pay  to  the  Appellants  the  sum  of  £.3,795  3  6, 
they  estimated  the  damages  by  what  they  conceived  to  be  the  va- 
lue  of  the  vessel  and  cargo,  having  then,  I  believe,  no  doubt  but 
that  the  loss  sustained  was  the  proper  measure  of  damages.  The 
conduct  of  the  Respondent,  though  certainly  unjustifiable,  ap- 
peared from  the  evidence  to  be  attended  with  such  favourable  cir- 
cumstances, that  if  the  idea  had  been  entertained  that  the  dama- 
ges were  discretionary,  and  could  have  been  legally  diminished, 
I,  as  one  of  the  Court,  should  certainly  have  given  my  voice  for 
a  much  less  sum.  Whether  the  Court  had,  or  had  not,  such  a 
discretionary  power,  was  not  made  a  question  on  the  hearing, 
but  has  since  occurred  to  me  ;  and  having  met  with  a  case  which 
goes  a  great  way  towards  establishing  the  principle,  I  should  be 
willing  to  have  the  case  re-heard  as  to  this  point.  The  case  I 
allude  to,  is  that  of  Russel  v.  Palmer  in  2  Wils.  325.  which  was 
a  special  action  on  the  case  against  an  Attorney  for  negligence, 
in  not  charging  the  Defendant  in  execution  within  two  terms  af- 
ter the  judgment,  whereby  the  Plaintiff  lost  his  debt,  the  De- 
fendant having  obtained  a  Superseders,  agreeably  to  a  rule  of  the 
Court  of  King's  Bench,  and  had  been  discharged  out  of  custo- 
dy. On  the  trial  of  the  cause  before  Lord  Cambden,  a  verdict 
was  given  for  the  Plaintiff  for  £.3000,  the  whole  debt,  by  the 
Chief  Justice's  direction.     But,  afterwards,  on  a  motion  for  a 

*  See  the  evidence,  and  the  sentence  of  the  Admiralty,  reported  by  the  honour^ 
able  Judge  of  that  Court,  in  the  volume  referred  to  ant.  p,  U5 
f  See  Judge  jjtys^'s  opinion  in.  t&e  appendix. 

Y%.  I.  A* 
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1786.  new  trial,  the  Chief  Justice  himself  and  the  rest  of  the  Court 
*m*tymJ  were  of  opinion,  that  he  had  misdirected  the  Jury  in  telling  (hem, 
that  they  ought  to  find  a  verdict  for  the  whole  debt,  whereas  the 
action,  souvJing  merely  in  damages,  the  Jury  ought  to  have  been 
left  at  liberty  to  find  what  damages  they  thought  fit.  Accord- 
ingly a  new  trial  was  ordered,  and  on  the  second  trial  the  Jury 
were  told,  that  they  might  find  what  damages  they  pleased,  and 
on  some  favourable  circumstances  appearing  for  the  Defendant, 
they  found  only  £.500  in  damages. 

The  similarity  of  this  case  with  that  before  the  Court,  in- 
clines  me  strongly  to  admit  a  re-hearing  of  the  cause  as  to  this 
point,  whether,  if  the  Court  should  be  of  opinion  that  the  Re- 
spondent is  answerable  on  the  point  of  gross  negligence,  they 
are  bound  to  estimate  the  damages  by  the  real  loss,  or  whether 
they  may  not  mitigate  them,  according  to  the  circumstances  and 
degree  of  negligence  in  the  Respondent. 

The  Court,  on  consideration,  directed  a  re-hearing  as  to  this 
point  only;  and,  after  argument,  reducing  the  damages,  they 
gave  the  following  judgment : 

The  Court  do  award,  that  the  Respondent  do  pay  to  the  Ap- 
pellants the  sum  of  £.948  15  10  1-2,  and  the  interest  thereof  from 
the  22d  day  of  January  1785,  together  with  the  fourth  part  of 
the  costs  by  them  paid  in  the  former  cause  by  Silas  Talbot  qui  tarn 
against  them  and  others  ;  and  also  the  costs  of  this  suit  in  the  in- 
ferior Court ;  and  that  each  party  pay  their  own  costs  in  this 
Court;  the  whole  of  the  aforesaid  interest  and  costs  to  be  taxed 
by  the  Register,  or  this  Court. 


Common  $ !ea& 


PHILADELPHIA  COUNTY. 


September  Term,  178§, 


CHAPLIN  «.  KIRWAN. 

THE  Referees,  in  this  case,  had  allowed  ex  parte  evidence 
to  be  given,  of  the  current  price  of  Coach-maker's  work, 
at  the  time  when  the  cause  of  action  accrued.  For  this  reason, 
the  Defendant  moved  to  set  aside  their  report. 

And  by  the  Court:  If  Referrees  make  enquiry  abroad,  to 
ascertain  for  their  own  satisfaction,  the  price  of  work,  or  the 
truth  of  any  other  matter,  which-may  be  said,  comparatively,  to 
be  of  a  public  nature,  this,  so  far  from  being  irregular,  would 
be  highly  commendable.  But  it  is  a  very  different  case,  when 
they  proceed  separately  to  examine  a  witness,  who  has  been  pro- 
duced by  one  of  the  parties,  although  the  evidence  relates  only 
to  those  general  points.  The  adverse  parties  should  have  an  op- 
portunity of  cross-examining  the  witness. 

The  Report  set  aside. 


I 


HOOTON  o.  WILL. 

T  was  ruled  in  this  cause,  that  a  judgment  shall  not  relate  to 
the  first  day  of  a  term,  so  as  to  cut  out  a  domestic  attachment.* 

*  See  the  S.  C.  post. 
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1 7&6. 
v-v^»  INNES  v.  MILLER. 

REFERREES,  having  settled  their  minds  with  regard  t© 
their  report,  sent  for  the  Plaintiff,  and  asked  him  whether 
he  would  agree  that  a  quarter's  rent,  which  accrued  after  the  ac- 
tion brought,  should  be  taken  into  the  settlement,  and  the  De- 
fendant credited  for  it,  which  would  have  made  the  balance  in 
favour  of  the  latter.  This  the  Plaintiff  refused  to  comply  with, 
and  withdrew,  without  being  asked  another  question,  or  saying 
anv  thing  further  upon  the  subject. 

A  motion  was  now  made  to  set  aside  the  report. 

By  the  Court.  Referress  ought  to  proceed,  not  only  so  as 
to  do  justice,  but  to  avoid  the  appearance  of  injustice;  lest  a  pre- 
cedent should  be  established,  which  might  afterwards  be  per- 
verted to  a  bad  use.  Misbehaviour  is,  therefore,  a  reason  for 
the  Court  to  interpose  and  set  aside  a  report,  no  less  than  parti- 
ality and  corruption.  Referrees,  however,  are  allowed  greater 
latitude  in  their  proceedings  than  juries.  They  are  not  equally 
bound  to  time  and  place,  nor  to  the  same  strictness  of  method  in 
receiving  testimony.  A  reference  would  be  of  little  service,  if 
a  report  were  liable  to  be  set  aside,  for  an  irregularity  so  small 
as  that  mentioned  by  the  Council,  in  the  case  of  Barori's  Lessee 
v.  the  Proprietaries,  for  the  South-street  lots,  that  of  merely 
handing  in  a  paper  to  the  Jury  by  mistake,  which  was  only  a 
copy  of  an  original  produced  at  the  trial.  Suppose,  in  the  pre- 
sent instance,  the  Referrees  had  adjourned,  and  in  the  inter- 
mediate time,  meeting  Lines  in  the  street,  should  make  the  pro- 
posal mentioned  to  him — surely  this  would  not  set  aside  the  re- 
port. It  is  true,  that  the  manner  in  which  it  was  done,  gave 
room  for  some  suspicion,  and  the  Defendant  had  aright  to  pre- 
sume, that  all  was  not  fairly  conducted.  But  the  fact  is  satisfac- 
torily explained  by  the  Referrees,  and  we  do  not  think  it  such 
misbehaviour  as  will  invalidate  the  report.     Therefore, 

Let  Judgment  be  entered  for  the  Plaintiff. 


JAMES  et  al.  v.  ALLEN. 

THE  case  was  this: — The  Plaintiffs  and  the  Defendant  had 
been  concerned  together  in  trade  ;  and  upon  settling  their 
accounts,  a  considerable  balance  appeared  against  Allen;  for  the 
recovery  of  which  an  action  was  brought  in  the  State  of  Nexv- 
Jerseij  in  May  1782  ;  and  judgment  was  therein  obtained  in  No- 
vember following,  when  a  FL  Fa.  issued,  and  on  a  return  of  Nulla 
bona  to  that  writ,  a  Ca.  Sa.  was  sued  out  returnable  to  May  1783. 
In  the  mean  time,  the  Defendant,  on  the  27th  of  April  1783, 
was  arrested  in  Pennsylvania  for  the  same  debt,  and  gave  bail; 
but,  on  his  return  to  Nexv-jfcrsey,  he  was  there  taken  on  the  Ca. 
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Sa.  which  had  issued  in  that  State  against  him  ;  and  afterwards,     1786. 
in  October,  1783,  was  discharged  by  their  act  of  Insolvency.    A    <~*f~J 
ruie  to  plead  had  been  entered  in  the  action  brought  in  Pennsyl- 
vania at  June  Term  1783,  and  judgment  was  .signed  for  want  of 
a  plea,  at  the  ensuing  September  Term. 

Bradford  moved  to  set  the  judgment  of  this  Court  aside,  or  to 
open  it,  in  order  to  admit  the  Defendant  to  plead  the  proceed- 
ings and  discharge  in  Ncw-J 'ersey . 

Upon  the  argument  it  was  stated,  and  agreed,  that  no  person 
was  entitled  to  relief  under  the  Insolvent  Lav/  of  New-Jerseyy 
who  was  not  born  in  that  State,  or  had  not  resided  in  it  one  year 
free  from  arrest;  that  a  man  indebted  to  any  amount  was  entitled 
to  the  benefit  of  it ;  that  a  person  not  in  execution  was  not  exclu- 
ded ;  that  the  act  requires  notice  to  be  inserted  in  the  public  pa- 
pers of  New~Tork  if  the  debtor  lives  in  East-Jersey,  or  in  those 
of  Pennsylvania  if  he  lives  in  West-Jersey;  and  that  every  debtor, 
who  complied  with  the  terms  of  the  act,  became  thereby  express- 
ly discharged  from  ail  debts  due  at  the  time  of  the  assignment  of 
his  effects  for  the  use  of  his  creditors,  or  contracted  for  before 
that  time  and  payable  after,  "so  far  as  regards  the  imprisonment 
or  detention  of  his  person." 

Bradford  and  Lewis,  in  support  of  the  motion,  contended  that 
the  benefit  and  effect  of  the  New-Jerseij  law  ought,  in  the  present 
case,  to  be  extended  to  Pennsylvania,  as  well  by  the  general  prin- 
ciple of  the  law  of  nations,  as  by  the  particular  obligation  ari- 
sing from  the  articles  of  confederation. 

1.  They  observed,  that  by  the  Lazu  of  Nations,  every  trans- 
action, not  yet  completed,  which  has  a  view  to  its  completion 
In  a  foreign  country,  must  be  determined  according  to  the  mu- 
nicipal law  of  that  country  :  But,  if  perfectly  complete  in  the 
country  in  which  it  originated,  the  Lex  Loci  that  decided,  must 
protect  it  in  every  other  country  where  the  validity  of  the  trans- 
action is  called  in  question.  1  Black.  Rep.  258.  2  Burr.  1078. 
Finch  186.  2  Show.  231.  If  the  validity  of  a  contract  depends 
upon  the  laws  of  a  foreign  country  in  which  it  is  perfected,  and 
cannot  be  affected  by  any  arguments  drawn  from  the  laws  of  the 
country  where  a  subsequent  action  is  brought,  certainly  a  judi- 
cial decision  (which,  like  an  act  once  in  force,  but  afterwards 
repealed,  vests  a  right  in  the  party,  though  its  immediate  opera- 
tion is  impeded)  cannot  be  otherwise  expounded  and  enforced 
than  by  the  laws  of  the  country  where  it  is  pronounced:  And  pro- 
ceedings under  the  insolvent  act  amount  to  a  judicial  decision;  for, 
they  determine  a  debt,  and  give  a  remedy.  Sir  T.  Raym.  473. 
They  might,  indeed,  be  said  to  amount  to  more  ;  as,  in  giving 
the  creditor  all  the  advantage  of  the  debtor's  effects  they  become 
a  species  of  execution,  and,  therefore,  may  be  considered  a  sa- 
tisfaction. It  is  no  small  injustice,  when  a  debtor  has  been  com- 
pelled to  assign  all  his  effects,  when  he  has  given  every  satisfaction 
that  he  possibly  can,  to  pursue  his  footsteps,  on  every  change 
of  situation,  and  commit  him  again  and  again  into  custody.  If 
the  suit  in  New-Jersey  had  terminated  in  another  manner,  for  in- 
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1TS5.    stance,   by  a  verdict  in   favour  of  the    Defendant,  that  would 
t^-v  ■— '    clearly  have  been  a  b:ir  to  the  action  here. 

2.  But,  should  the  Defendant  find  no  protection  under  the  law 
of  nations,  the  4th  Article  of  the  Confederation  effectually  sup- 
plies that  defect.  The  article  declares,  that  "  full  faith  and 
"  credit  shall  be  given  in  each  of  these  States  to  the  records, 
"acts,  and  judicial  proceedings,  of  the  Courts  and  Magistrates 
of  every  other  State."  Now,  if  a  judgment,  or  other  judicial 
proceeding  in  Nnv-Jersey,  had  not  been  evidence  before,  this 
provision  (to  the  true  sense  of  which  the  law  of  Pennsylvania  is 
subservient)  would  have  made  it  so — if  it  was  only  prima  facie 
evidence  before,  this  would  render  it  conclusive.  What  Lord 
Mansfield  declares  in  Doug.  5.  to  be  the  case  with  respect  to  cer- 
tain Courts  in  Westminster-Hall  (whose  decisions  and  proceed- 
ings are  unexaminable  evidence)  is  also  true  when  applied  to 
the  several  Courts  of  justice  in  the  States  of  the  American  Union  ; 
and  the  discharge  in  New- Jersey  may  be  carried  about  by  the 
Defendant  into  each  of  those  States,  as  an  impenetrable  suit  of 
armour  to  guard  him  from  all  future  attacks  upon  his  liberty,  lor 
•a  cause  of  action  existing  at  the  lime  it  was  granted. 

The  motion  was  opposed  by  Coxe,  Ingersol,  and  Sergeant,  who 
argued  that  judgments  in  foreign  Courts  were  only  prima  facie 
evidence,  except  in  Courts  of  Admiralty  whose  decrees  were 
conclusive,  because  founded  upon  the  law  of  nations,  which  is 
common  to  all  the  world  ;  that  as  a  judgment  without  satisfaction 
could  not  bar  an  action  for  the  same  debt  in  another  country,  3 
Atk.  598.  much  less  would  the  proceedings  under  the  act  in  ques- 
tion, which  did  not  extinguish,  or  even  alter  the  debt;  but  only 
discharged  the  person  of  dae  debtor  from  arrest  within  the  State 
of  New-Jersey.  That  this  was  entirely  a  municipal  regulation, 
calculated  to  protect  the  inhabitants  of  New-Jersey  from  their 
creditors  in  New-Tor k  and  Pennsylvania;  to  the  inhabitants  of 
which  slates,  the  citizens  of  New-Jersey  (owing  to  their  having 
no  sea-port,  and  paying  an  interest  oi  7  per  cent,  for  money)  were 
constantly  indebted  ;  so  that  the  extention  of  the  act  did  not  de- 
serve to  be  favoured  here.  That  in  the  case  of  Lopez,  in  the 
Court  of  Appeals,  and  in  the  cause  between  Connecticut  and  Penn- 
sylvania, depositions  taken  in  Connecticut,  according  to  one  of 
their  statutes,  were  not  admitted  to  be  read,  because  contrary  to 
the  common  law.  That  the  payment  of  interest  for  money  lent, 
was  the  only  instance  regulated  by  foreign  laws.  That  a  certified 
English  bankrupt,  was  liable  to  arrest  in  Ireland.  That,  even  if 
the  validity  of  a  foreign  proceeding  is  admitted,  a  right  to  exa- 
mine the  ground,  upon  which  it  was  founded,  remains;  and,  there- 
fore, that  it  might  be  proved,  that  the  Defendant  was  not  enti- 
tled to  the  benefit  of  the  act ;  as  he  was  not  a  native  of  New-Jer- 
sey, nor  had  he  resided  there  one  year  previous  to  the  arrest. 
That,  upon  the  whole,  it  would  be  extremely  hard,  after  the 
creditors  on  the  spot  who,  havingjoined  in  the  petition  according 
to  the  directions  of  the  act,  had  shared  the  spoils,  an  absent  ere* 
ditor,  who  never  knew  of  the  discharge,  should  be  barred. 
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Shippen,   President. This  is  a  motion,  in  effect,  to  dis-     1786. 

charge  the  Defendant  from  execution, on  the  ground  of  his  hav-  '-  *  -^ 
ing  been  confined  by  a  6a.  Sa.  for  the  same  debt  in  the  State  of 
New-Jersey,  and  there  discharged  as  an  insolvent  Debtor,  by 
virtue  of  an  act  of  Assembly  of  that  State  :  And  the  question  is, 
whether  the  discharge  of  his  person  from  imprisonment  there, 
will  entitle  him  to  a  like  discharge  here  ? 

It  is  contended,  that  the  decisions  of  even  foreign  Courts  of 
Justice,  shall  have  a  binding  force  here  ;  and  that  in  the  situation 
in  which  we  stand  with  regard  to  New-Jersey^  a  sister  State,  we 
are  under  an  additional  obligation  to  pay  respect  to  the  decisions 
of  the  Courts  there,  by  the  terms  of  the  Articles  of  Confedera- 
tion. 

The  Judgment  of  a  foreign  Court  establishing  a  demand  against 
a  Defendant,  or  discharging  him  from  it,  according  to  the  laws 
of  that  country,  would  certainly  have  a  binding  force  here  :  And 
not  only  the  decisions  of  Courts,  but  even  the  laws  of  foreign 
countries,  where  no  suits  have  been  instituted,  would  in  some 
cases  be  taken  notice  of  here  ;  where  such  laws  are  explanatory 
of  the  contracts,  and  appear  to  have  been  in  the  contemplation 
of  the  parties  at  the  time  of  making  them  ;  as  if  the  interest  of 
money  should  be  higher  in  a  foreign  country  where  the  contract 
was  made,  than  in  that  where  the  suit  was  brought,  the  foreign 
interest  shall  be  recovered,  as  being  understood  to  be  part  of  the 
contract.  But  it  does  not  follow  that  every  order  of  a  foreign 
Court  with  respect  to  the  imprisonment  of  the  Defendant's  per- 
son, or  any  local  laws  of  that  country,  with  regard  to  his  release 
from  confinement,  can  have  the  effect  of  restraining  us  from  pro- 
ceeding according  to  our  own  laws  here.  The  insolvent  law  of 
New-Jersey  relates  not  to  the  substance  of  the  Plaintiff's  demand, 
which  had  already  been  established,  but  merely  authorises  the 
Court  to  make  an  order,  on  certain  terms,  for  the  discharge  of 
the  Defendant's  person  from  imprisonment;  which  order  has  no 
connection  with  the  merits  of  the  cause,  and  cannot  with  any 
propriety  be  called  the  judgment  of  the  Court  in  that  action  ;  and 
the  law  itself  on  which  the  order  was  founded,  is  a  private  act, 
made  for  that  particular  purpose  ;  it  is  local  in  its  nature,  and  lo- 
cal in  its  terms. 

Insolvent  laws  subsist  in  every  State  in  the  Union,  and  are 
probably  all  different  from  each  other ;  some  of  them  require  per- 
sonal notice  to  be  given  to  the  creditors,  others  do  not,  as  in  the 
present  case  ;  and  they  have  never  been  considered  as  binding  . 
out  of  the  limits  of  the  State  that  made  them.  Even  the  Bank- 
rupt laws  of  England,  while  we  were  the  subjects  of  that  coun- 
try, were  never  supposed  to  extend  here,  so  as  to  exempt  the 
persons  of  the  Bankrupts  from  being  arrested. 

The  Articles  of  Confederation,  which  direct  that  full  failh  and 
credit  shall  be  given  in  one  State  to  the  records,  acts,  and  judi- 
cial proceedings,  of  the  others,  will  not  admit  of  the  construction 
contended  for,  otherwise  executions  might  issue  in  one  State  upo» 
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1786.     the  judgments  given  in  another ;  but  seem  chiefly  intended  t® 
W-y— ■*    oblige  each  state  to  receive  the  records  of  another  as  full  evi- 
dence of  such  acts  and  judicial  proceedings.* 

Whatever  might  have  been  the  effect  of  an  order  or  judgment 
of  the  Court  of  New-Jersey,  if  it  had  actually  discharged  the 
Defendant  from  the  Plaintiff's  demand,  the  present  order,  as  well 
as  the  act  of  Assembly  on  which  it  is  founded,  is  local  in  its 
terms,  and  goes  no  further  than  to  discharge  him  from  his  impri- 
sonment in  the  Gaol  of  Essex  County  in  the  State  of  New-Jersey  ; 
which,  if  the  fullest  obedience  were  paid  to  it,  could  not  autho- 
rize a  subsequent  discharge  from  imprisonment,  in  another  gaol, 
in  another  State. 

The  motion  is,  therefore,  not  granted. 

*  See  post.  Phelps  v.  Holker,  Millar  v.  Hall,  Thompson  v.  Voting,  in  the  Supreme 
Court.  Gorgerat  v.  M'Carty,  Com.  PI.  2  Vol.  100.  Donaldson  v.  Chambers.  3  Vol: 
369.  Emory  v.  Greenougb.     1  East's  Reports  6.     2  H,  Black.  553. 


&upumt  €tmn  of  f  mmspflranfa: 

January  Term,   1787. 

GREGORY'S  Zf»a  v.  SETTER. 

EJECTMENT  for  a  House  and  Lot.— The  Plaintiff's  Coun- 
cil offered  to  give  parol  evidence  of  the  declaration  of  the 
Grantor  made  after  the  execution  of  a  deed,  and  cited  2  Chan* 
Ca.  180.  Gilb.  For.  Rom.  232.  233.     2  Atk.  71.  150. 

It  was  opposed  by  the  Defendant's  Council,  who  admitted  that 
parol  evidence  might  be  given  of  a  declaration  made  before,  or 
at  the  time,  of  the  execution  of  the  Deed  ;  but  contended,  that 
it  was  not  admissible  to  prove  a  declaration  after  ;  and  they  cited 
1  Atk.  44  7.  520.  1  State  Laws  462.  2  Ca.  in  Chan.  180.  1  P. 
Will.  111.  112.  2  Vent.  361.  1  Fern.  567.  5  Bac.  2,75.  2  Black. 
Rep.  1249.  1250. 

By  the  Court: — In  this  case  a  deed  was  made  of  the  house 
in  question  to  Mrs.  Gregory  in  fee  simple  :  and  evidence  is  offer- 
ed to  prove,  that  the  purchase  was  made  with  the  money  of  her 
deceased  husband,  part  of  which  belonged  to  his  children,  and 
that  the  purchase  was  for  their  and  her  use.  If  she  acknow- 
ledged this  fact  at  any  time,  it  amounts  to  a  confession  against 
herself,  which  may  certainly  be  given  in  evidence. 

Let  the  witness  be  sworn* 

MORRIS  v.  FOREMAN.* 

IT  was  resolved  in  this  case,  upon  a  motion  for  a  non-suit, — . 
lit.  That  the  Court  will  allow  ihe  Plaintiff  in  an  action  upon. 
a  Bill  of  Exchange,  to  strike  out  a  special,  as  well  as  a  general, 
indorsement  on  the  Bill.  2dhj.  That  a  protest  for  non-payment 
must  appear  under  a  notarial  seal ;  but  it  is  not  necessary  that 
the  non-acceptance  should  be  certified  in  the  protest  j  for,  that 
may  be  sufficiently  established  by  other  evidence,  odly.  That 
the  possession  of  a  Bill  of  Exchange  is  evidence  of  an  authority 
to  demand  payment  of  its  contents. 

*  This  case  is  cited  and  explained  in  Gorgeral  et  al.  v.  M'Carty.  2  Vol.  144;- 
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GERARD  v.  La  COSTE  et  ah 

THIS  case  came  before  the  Court  on  a  special  verdict,  and, 
after  argument,  the  following  judgment  was  pronounced  by 
the  President. 

Shippen,  President, — This  action  is  brought  against  the  accep- 
tors of  an  inland  Bill  of  Exchange,  made  payable  to  Bass  and 
Soyer  and  indorsed  by  them,  after  the  Acceptance,  to  the  Plain- 
tiff for  a  valuable  consideration.  The  Bill  is  payable  to  Bass 
and  Soyer,  without  the  usual  words  "or  order"  uor  assigns,"  or 
any  other  words  of  negotiability.  The  question  is,  whether  this 
is  a  Bill  of  Exchange,  which,  by  the  law  merchant,  is  indorsable 
over,  so  as  to  enable  the  indorsee  to  maintain  an  action  on  it 
against  the  acceptors,  in  his  own  name. 

The  Court  has  taken  some  time  to  consider  the  case,  not  so 
much  from  their  own  doubts,  as  because  it  is  said  eminent  Law- 
yers, as  well  as  Judges,  in  America,  have  entertained  different 
opinions  concerning  it.  There  is  certainly  no  precise  form  of 
words  necessary  to  constitute  a  Bill  of  Exchange,  yet  from  the 
earliest  time  to  the  present,  merchants  have  agreed  upon  nearly 
the  same  form,  which  contains  few  or  no  superfluous  words,  terms 
of  negotiability  usually  appearing  o  make  a  part  of  it.  It  is  in- 
deed generally  for  the  benefit  of  trade  that  Bills  of  Exchange, 
especially  foreign  ones,  should  be  assignable  ;  but  when  they 
are  so,  it  must  appear  to  be  a  part  of  the  contract,  and  the  pow- 
er to  assign  must  be  contained  in  the  Bill  itself.     The  drawer  is 
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the  lawgiver,  and  directs  the  payment  as  he  pleases  ;  the  receiver     1787. 
knows  the  terms,  acquiesces  in  them,  and  must  conform.  v— y— 

There  have  doubtless  been  many  draughts  made  payable  to 
the  party  himself,  without  more,  generally  perhaps  to  prevent 
their  negotiability  : — Whether  these  draughts  can  properly  be  cal- 
led Bills  of  Exchange,  even  between  the  parties  themselves,  seems 
to  have  been  left  in  some  doubt  by  the  modern  Judges.  Certainly 
there  are  draughts,  in  the  nature  of  Bills  of  Exchange,  which 
are  not  strictly  such,  as  those  issuing  out  of  a  contingent  fund; 
these,  (say  the  judges  in  2  Black.  Rep.  1140.)  do  not  operate  as 
Bills  of  Exchange,  but,  when  accepted,  are  binding  between  the 
parties.  The  question,  however,  here,  is  not  whether  this  would, 
be  a  good  Bill  of  Exchange  between  the  drawer,  payee,  and  ac- 
ceptor, but  whether  it  is  indorsable. 

Nanus's  Advice  is  an  old  book  of  good  authority  ;  in  pave  141 
he  mentions  expressly  such  a  Bill  of  Exchange  as  <he  present,  and 
the  effect  of  it,  and  he  says,  that  the  Bill  not  being  payable  to  a 
man  or  his  Assigns,  or  Order,  an  assignment  of  it  will  not  avail, 
but  the  money  must  be  paid  to  the  man  himself.  In  1  Salkeld  125, 
it  is  said,  that  it  is  by  force  of  the  words,  "  or  order"  in  the  Bill 
itself,  that  authority  is  given  to  the  party  to  assign  it  by  indorse- 
ment.— In  3  Salk.  67  it  is  ruled,  that  where  a  Bill  is  drawn  pay- 
able to  a  man,  "  or  order,''  it  is  within  the  custom  of  merchants  ; 
and  such  a  Bill  may  be  negotiated  and  assigned  by  custom  and 
the  Contract  of  the' Parties.  And  in  1  Salk.  133  it  is  expressly 
said  by  the  Court,  that  the  words  "  or  to  his  order,"  give  the 
authority  to  assign  the  Bill  by  indorsement,  and  that  without 
those  words  the  Drawer  was  not  answerable  to  the  indorsee,  al- 
though the  Indorse?-  might. 

An  argument  of  some  plausibility  is  drawn  in  favour  of  the 
Plaintiff  from  the  similarity  of  promissory  notes  to  Bills  of  Ex- 
change. The  statute  of  3  &  4  of  Anne  appears  to  have  two  objects; 
one  to  enable  the  person  to  whom  the  note  is  made  payable,  to 
sue  the  drawer  upon  the  Note  as  an  instrument  (which  he  could, 
not  do  before  that  act)  and  the  other  to  enable  the  Indorsee  to  main- 
tain an  action  in  his  own  name  against  the  drawer.  The  words  in 
this  act  which  describes  the  note  on  which  an  action  wiU  lie  for  the 
Payee,  are  said  to  be  the  same  as  those  on  which  the  action  will 
lie  for  the  indorsee,  namely,  that  it  shall  be  a  note  payable  to  any 
person,  or  his  Order  ;  and  it  appearing  by  adjudged  cases,  that  an 
action  will  lie  for  the  Payee  although  the  words  "or  order"  are 
not  in  the  note,  it  follows  (it  is  contended)  that  an  action  will  also 
lie  for  the  Indorsee,  without  those  words.  If  the  Letter  of  the 
act  was  strictly  adhered  to,  certainly  neither  the  Payee,  nor  In- 
dorsee, could  support  an  action  on  a  note,  which  did  not  contain 
such  words  of  negotiability  as  are  mentioned  in  the  act ;  yet  the 
construction  of  the  Judges  has  been,  that  the  original  payee  may 
support  an  action  on  "a  note  not  made  assignable  in  terms.  The 
foundation  of  this  construction  does  not  fully  appear  in  the  cases, 
but  it  was  probably  thought  consonant  to  the  Spirit  of  the  act,  as 
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1787".  the  words  "or  order"  could  have  no  effect,  and  might  be  sup- 
*t** J  posed  immaterial,  in  a  suit  brought  by  the  payee  himself  against 
the  maker  of  the  note.  But  to  extend  this  construction  to  the 
case  of  an  Indorsement,  without  any  authority  to  make  it,  appear- 
ing on  the  face  of  the  note,  would  have  been  to  violate  not  only 
the  Letter  but  the  Spirit  of  the  act.  Consequently  no  such  case 
any  where  appears.  On  the  contrary,  wherever  the  Judges  speak 
of  the  effect  of  an  indorsement,  they  always  suppose  the  note 
itself  to  have  been  originally  made  indorsable.  The  case  of 
Moore  v.  Manning  in  Com.  Rep.  311.  was  the  case  of  a  promis- 
sory note  originally  payable  to  one  and  his  Order  ;  it  was  assign- 
ed without  the  words  "  or  order"  in  the  indorsement;  the  ques- 
tion was,  whether  the  assignee  could  assign  it  again:  The  Chief 
Justice,  at  first,  inclined  that  he  could  not,  but  it  was  afterwards 
resolved  by  the  whole  Court,  that  if  the  Bill  was  originally  as- 
signable, "  as  it  will  be  (say  the  Court)  if  it  be  payable  to  one 
and  his  Order"  then  to  whomsoever  it  is  assigned,  he  has  all  the 
interest  in  the  Bill,  and  may  assign  it  as  he  pleases.  Here  the 
whole  stress  of  the  determination  is  laid  upon  what  were  the  ori- 
ginal terms  of  the  Bill,  if  it  was  made  payable  to  one  and  his  Or- 
der, it  was  assignable,  even  by  an  indorsee  without  the  word 
'*  order"  in  the  indorsement;  it  follows,  therefore,  that  if  the  Bill 
was  not  originally  payable  to  order,  it  was  not  assignable  at  all. 
The  same  point  is  determined,  for  the  same  reasons,  in  the  case 
of  Edie  &  Laird  v.  the  East  India  Company,  in  1  Black.  R.  295, 
where  Lord  Mansjield says,  "the  main  foundation  is  to  consider 
*4  what  the  Bill  was  in  its  origin  ;  if  in  its  original  creation  it  \vas 
*5  a  negotiable  draught,  it  carries  the  power  to  assign  it."  In  a 
similar  case,  cited  in  Butter's  Nisi  Prius  390,  the  Court  held,  that 
as  the  note  was  in  its  original  creation  indorsable,  it  would  be  so 
in  the  hands  of  the  indorsee,  though  not  so  expressed  in  the  in- 
dorsement. 

These  cases  leave  no  room  to  doubt  what  have  been  the  senti- 
ments of  the  Courts  in  England  upon  the  subject.  To  make 
Bills,  or  notes,  assignable,  the  power  to  assign  them  must  ap- 
pear in  the  instruments  themselves  ;  and  then,  the  custom  of  mer- 
chants, in  the  case  of  Bills  of  Exchange,  and  the  act  of  Parlia- 
ment, in  the  caseof  notes,  operating  upon  the  Contract  of  the  Par- 
ties, will  make  them  assignable. 

In  the  case  before  us,  no  such  contract  appears  in  the  Bill.  The 
acceptance  was  an  engagement  to  pay  according  to  the  terms  of 
the  Bill  to  Bass  £s?  Soyer  ,■  a  subsequent  indorsement,  not  autho- 
rized by  the  Bill,  cannot  vary  or  enlarge  that  engagement,  so  as 
to  subject  the  acceptor,  by  the  law  merchant,  to  an  action  at  the 
suit  of  the  indorsee. 

Judgment  for  the  Defendant. 
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17S7. 
SHOEMAKER  v.  KNORR.  W-* 

JUDGMENT.  Fi.  Fa.  returned,  and  Vend.  Exp.  to  Dec. 
Term,  1786,  returned  by  the  Sheriff,  "  Proceedings  staid  by 
the  Plaintiff."  The  Sheriff  afterwards  made  sale  of  the  premis- 
es, and  the  Plaintiff  took  a  precipe  from  his  Attorney,  for  an 
Al.  Vend.  Exp.  returnable  to  March  Term  1787,  but  before  the 
return  day  of  the  term,  the  sale  had  been  made,  although  the 
precipe  was  not  delivered,  and  no  writ  made  out  till  after  the 
term,  when  the  Prothonotary,  on  the  application  of  the  Sheriff, 
issued  an  Mips  Vend.  Exp.  returnable  to  June  Term. 

It  was  now  moved  to  alter  the  teste  and  return,  by  the  pre~ 
cipe ;  that  is,  to  make  the  writ  returnable  at  March,  instead  of 
June  Term. 

Sergeant,  the  Defendant's  Attorney  on  record,  did  not  oppose 
the  motion,  but  declared,  that  as  his  authority  was  determined 
by  the  judgment,  his  consent  could  not  be  obligatory  on  his  client. 

The  Court,  after  some  deliberation,  granted  leave  to  make 
the  alteration  moved  for ;  resting,  it  seemed,  upon  the  ground 
that  the  precipe  furnished  something  to  amend  by. 

Raxvle  for  the  Plaintiff. — Sergeant  for  the  Defendant* 

PHILE  qui  tarn  v.  The  Ship  ANNA. 

THIS  was  an  information  filed  by  the  Naval  Officer  of  the 
port  of  Philadelphia,  against  the  ship  Anna,  lately  arrived 
from  Bristol  upon  the  discovery  of  Peter  Cooper,  that  forty  two 
hampers  of  porter,  part  of  her  cargo,  had  been  landed,  without 
being  first  duly  entered  at  the  Collector's  office,  conformably  to 
a  law  of  this  state,  passed  the  fifteenth  day  of  March,  one  thou- 
sand seven  hundred  and  eighty  seven,  which  enacts,  among  other 
things,  "  That  every  vessel  orboat,  from  which  any  goods,  wares, 
or  merchandise,  shall  be|  unladed  before  due  entry  thereof,  at 
the  office  of  the  Collector  of  the  port  of  Philadelphia,  and  every 
carriage  into  which  any  such  goods  shall  be  first  put  or  loaded,  af- 
ter removal  from  such  vessel  or  boat,  together  with  the  horse, 
horses,  or  cattle  drawing  the  said  carriage  at  the  time  of  seizure, 
shall  be  forfeited,  and  seized  by  the  Collector  last  aforesaid,  or 
the  Naval  Officer,  or  any  of  his  or  their  deputies,  &c."  It  appeared 
in  evidence  to  the  Jury,  upon  the  part  of  the  informants,  that  the 
Captain  of  the  Anna,  had  only  exhibited  twenty  hampers  of  por- 
ter in  his  official  manifest,  whereas  a  much  greater  quantity  was 
found  on  board  the  ship,  besides  forty  two  hampers  landed  and 
deposited  in  the  store  of  one  Smith,  and  twenty  four  hampers 
actually  delivered  on  shore  to  the  captain  himself,  agreeably  to 
his  orders  given  for  that  purpose  in  the  store  of  the  claimants. 
It  was  proved,  likewise,  that  a  considerable  number  of  hamp- 
ers of  porter,  had-  during  the  passage,  been  removed  from  the 


189  CASES  RULED  AND  ADJUDGED  IN  THE 

1787.  hold,  and  stowed  away  in  the  state-rooms,  filling  from  the  floor 
^■— y— t  to  the  ceiling-,  so  that  any  person  who  was  in  tne  least  attentive, 
must  have  observed  them  upon  entering  the  cabin;  and  it  ap- 
peared, that  the  owners  and  their  agent  had  been  several  times 
on  board  before  the  seizure,  and  before  the  removal  of  the  ham- 
pers from  that  situation.  The  customary  privilege  of  a  captain 
in  the  Bristol  trade  was  described  to  be  limited  to  one  ton,  and 
the  gross  number  of  the  hampers  of  porter  discovered  by  the  in- 
formants, was  computed  to  amount  to  a  little  more  than  eighteen 
tons.  The  mate,  who,  the  claimants  alleged  was  the  delinquent 
on  this  occasion,  had  been  retained  in  their  service,  on  board 
the  ship,  for  two  or  three  weeks  after  the  seizure;  but  he  had 
lately  absconded,  under  the  apprehension  of  a  prosecution  for 
the  penalty  of  £.  500. 

For  the  claimants,  it  was  given  in  evidence  by  a  passenger, 
that  he  was  told  by  the  mate  of  the  Anna  (who  it  seems  was  a 
man  of  some  property)  that  he  had  clandestinely  shipped  a  quan- 
tity of  porter,  which  he  intended  to  dispose  of  here,  without 
paying  the  freight  to  the  owners,  or  the  duties  to  the  state,  and 
which  he  had  an  opportunity  of  doing,  even  without  the  captain's 
knowledge,  as  it  was  the  custom  for  mates  to  superintend  the 
loading  and  unloading  of  the  vessel.  The  witness  had  likewise 
during  the  passage,  purchased  about  a  dozen  of  porter  from  the 
mate,  who  then  solicitously  requested  that  the  circumstance  might 
not  be  communicated  to  the  captain  ;  and  who  (as  several  wit- 
nesses proved)  after  his  arrival  at  Philadelphia,  had  treated  with 
several  persons  for  the  sale  of  porter,  repeatedly  informing  them 
that  it  was  his  private  adventure,  and  that  the  owners  of  the  ves- 
sel had  not  a  bottle  on  board.  When  the  hampers  were  removed 
at  sea,  from  the  hold  into  the  cabin,  the  captain,  who  had  long 
been  indisposed,  was  then  particularly  sick,  owing  to  his  exer- 
tions during  a  storm  that  had  happened  the  preceding  night;  and 
the  father  of  one  of  the  owners  who  had  taken  charge  ot  the  ves- 
sel upon  her  arrival,  affirmed  that  he  did  not,  while  in  the  cabin., 
observe  the  hampers  that  were  stowed  away  in  the  state-rooms  ; 
that  he  had  been  very  cautious  in  directing  the  manifest  to  be  made 
out  according  to  the  invoices  and  bills  of  lading,  and  that  he  had 
personally  enjoined  all  the  officers  of  the  ship,  not  to  land  a  sin- 
gle article  without  a  regular  permit  from  the  collector.  It  was 
in  proof,  likewise,  that  a  hamper  of  porter  which  the  sailors  were 
hoisting  out  of  the  hold,  was  hastily  let  down  again  upon  the  ap- 
pearance of  one  of  the  owners. 

The  evidence  on  both  sides  being  stated,  the  Council  for  the 
claimants  argued,  that  the  present  question  was  of  the  greatest 
importance  to  the  commercial  interests  of  the  country,  as  it  was 
now  to  be  determined,  whether  an  innocent  owner  of  a  ship, 
was  responsible  for  all  the  unwarrantable  actions  of  her  officers 
and  crew?  A  rigid  construction  of  the  law,  upon  which  this 
prosecution  is  grounded,  cannot  fail  indeed,  to  counteract  the 
ebject  of  the  legislature  in  framing   it :  as  the  attempt  to  se* 
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cure  our  revenues  by  indiscriminately  inflicting  upon  the  unoffend-  1787. 
ing  merchant,  the  penalties  resulting  from  the  illicit  practices  of  *— v— ' 
his  iaptain,  will-SO  multiply  the  risques  of  commerce,  that  the 
hope  oi  gain,  and  the  ardour  of  enterprise  must  cease  to  operate, 
ana  in  the  eventual  loss  ol  trade  will  be  involved  the  total  dis- 
solution of  the  impost  sya  em.  We  should,  therefore,  be  parti- 
cularly cautious  what  principles  we  establish  at  this  crisis  of  our 
commerce,  and,  m  imitation  of  the  wise  precedents  transmitted 
to  us  oy  our  ancestors  ;  we  should  so  interpret  the  letter  of  the 
law,  as  to  rendei  lis  operation  reasonable  and  just,  the  source  of 
punishment  to  the  guilty,  bin  of  certain  acquittal  to  the  innocent. 
In  the  present  case  it  has  been  fully  demonstrated  that  the  claim- 
ants were  not  interested  in  the  commodity  which  has  been  sur- 
reptitiously introduced  into  this  city,  and  that  so  far  from  know- 
ing and  consenting  to  the  fraud,  the  utmost  vigilance  and  circum- 
spection were  exercised  on  their  behalf  to  prevent  it.  The 
questions  then,  to  be  now  considered,  may  be  fairly  comprehend- 
ed in  an  enquhy — How  far  die  property  of  the  owners  is  liable 
to  confiscation  for  die  misconduct  of  their  officers  and  crew  ;  and 
whether,  by  a  liberal  construction  of  the  acts  of  Assembly,  the 
ship  itself,  under  all  the  circumstances  appearing  in  evidence, 
is  a  subject  of  forfeiture  ? 

1st.  It  must  be  admitted  as  a  general  rule,  that  the  master  is 
responsible  for  the  agency  of  his  servant,  while  acting  in  that  ca- 
pacity ;  but,  on  the  other  hand,  the  moment  he  steps  aside  from 
the  line  of  his  duty,  this  relative  responsibility  is  at  an  end.  Thus, 
if  a  drayman  in  drawing  a  pipe  of  wine,  staves  it,  his  master 
must  certainly  indemnify  the  owner  to  the  value  of  the  wine  that 
is  lost;  but  ll  he  leaves  his  dray,  engages  in  a  quarrel,  and  does 
an  injury  to  his  antagonist,  neither  law  nor  justice  will  transfer 
the  damages  to  his  master.  So,  likewise,  if  a  farrier's  journey- 
man lames  a  horse  in  shoeing  it,  an  action  lies  against  the  mas- 
ter, not  against  the  servant ;  but  still  in  this,  and  in  every  simi- 
lar instance,  the  damage  must  be  done  while  he-is  actually  em- 
ployed in  the  master's  service,  otherwise  the  servant  answers  for 
his  own  misbehaviour.  It  is,  therefore,  readily  agreed  by  anaio- 
g>  to  the  principles  thus  established,  that  the  claimants  are  re- 
sponsible lor  the  conduct  of  their  officers,  as  far  as  it  respects  the 
business  ot  navigation,  and  the  cargo  of  the  ship;  but  in  no  other 
view  can  the  captain  be  considered  as  theiragent,  and  consequent- 
ly on  no  other  account  can  they  be  affected  by  his  transactions. 
\v  hat  then  is  understood  by  the  term  cargo?  The  privileges  allow- 
ed to  the  manners  are  not  surely  to  be  comprehended  in  the  de- 
scription; and  it  a  captain  or  a  mate  clandestinely  exceeds  his 
privilege,  this  ought  not  injustice  to  be  a  ground  for  altering  the 


v.«o„.  1  he  meaning  of  the  word  cargo  must  therefore  be  restrict- 
ed to  such  goods,  wares,  and  merchandise,  as  belong  immediate- 
ly to  the  owners  oi  the  ship,  or  such  as  yield  them  a  profit  upon 
freight.  Now,  it  is  in  evidence,  that  the  porter,  landed  from  the 
Anna,  did  not  belong  to  the  owners,  and  that  they  were  not  to 
receive  any  profit  upon  the  freight  of  that  article  ;  it  was  conse- 
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1787.  quently  no  part  of  her  cargo:  it  had  not  been  entrusted  by  the- 
*— v— J  claimants  to  the  superintendency  of  the  captain  or  any  other  per- 
son on  board  ;  and  therefore  it  cannot  be  said,  that  the  entry  was 
neglected  by  "  them,  their  agents,  factors,  or  consignees,"  which 
is  expressly  required  by  an  act  of  Assembly,  (and  all  the  laws  up- 
on the  subject  must  be  taken  together)  in  order  to  work  a  forfeit* 
ure.  If  this  discrimination  is  disregarded,  what  vigilance,  what 
precaution,  can  protect  the  property  of  the  most  upright  merchant 
from  confiscation  I  The  tobacco  pouch  of  a  sailor,  or  the  secret 
till  of  a  passenger's  chest,  (for,  according  to  the  construction  urg- 
ed by  the  informants,  the  most  trifling  article  is  sufficient  for  their 
purpose)  may  contain  the  instrument  of  ruin,  and  it  would  be  itt 
vain  to  shew,  that  the  sufferer  was  ignorant  of  the  fraud,  and  di- 
ligent to  prevent  it,  while  ita  lex  scripta  est  furnishes  the  ready, 
but  harsh  answer  to  the  sincerity  of  his  plea.  With  respect  to 
the  cargo  ihen,  it  is  admitted,  that,  however  improper  the  cap- 
tain's conduct  may  be,  it  will  affect  his  owners,  even  without 
their  knowledge  or  connivance  :  but  for  any  thing  beyond  the  car- 
go, and  such  we  allege  is  the  commodity  which  gives  rise  to 
the  present  litigation,  their  knowledge  is,  at  least,  requisite,  in 
reason,  justice,  and  in  law  too,  before  they  can  be  condemned 
to  make  atonement  for  his  offences. 

2dly.  It  has  been  already  said,  that  laws  should  be  so  con- 
strued as  to  prevent  an  injury  being  done  to  the  innocent ;  and  ac- 
cordingly a  multitude  of  cases  are  to  be  found  in  which  the  iorce 
of  the  expression  has  been  rejected,  when  evidently  contrary  to 
reason  and  justice.  There  was  a  law,  that  those  who  in  a  storm 
forsook  the  ship,  should  forfeit  all  property  therein  ;  and  the  ship 
and  lading  should  belong  entirely  to  those  who  staid  in  it.  In  a 
dangerous  tempest  all  the  mariners  forsook  the  ship  except  only 
one  sick  passenger,  who,  by  reason  of  his  disease,  was  unable 
to  get  out  and  escape.  Bv  chance  the  ship  came  to  port:  the 
sick  man  kept  possession  and  claimed  the  benefit  of  the  law.  Now, 
here,  all  the  learned  agree,  that  the  sick  man  is  not  within  the 
reason  of  the  law  ;  for  the  reason  of  making  it  was,  to  give  en- 
couragement to  such  as  should  venture  their  lives  to  save  the  ves- 
sel :  but  this  is  a  merit  which  he  could  never  pretend  to,  who  nei- 
ther staid  in  the  ship  upon  that  account,  nor  contributed  any  thing 
to  its  preservation.  Again,  there  was  an  edict  which  condemn- 
ed any  man  to  death  who  should  scale  the  walls  of  a  certain  city. 
One  who  had  discovered  the  approach  of  an  enemy,  got  over  the 
wall  at  night  in  order  to  give  the  alarm.  He  was  afterwards  tried 
under  this  law,  and,  though  the  case  came  manifestly  within  the 
words,  his  judges  pronounced,  that  it  could  not  be  the  intention 
of  the  legislature  to  punish  an  action  that  proceeded  from  such 
meritorious  motives;  and  therefore  they  acquitted  him.  _  But  we 
have  a  memorable  instance  of  a  more  recent  date,  arising  from 
an  ordinance  of  Congress,  which  declared,  that  any  vessel  con- 
veying goods,  &c.  to  the  enemv,  should  be  subject  to  capture  and 
condemnation.     A  Dutch  vessel,    called    "  the   Golden  Rose, 
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had  been  taken  by  a  British  cruizer,  and  while  her  captors  were  1787. 
carrying  her  into  Netu-Tork,  she  was  retaken  by  an  American  *»*■ v— ■* 
privateer.  It  was  seriously  contended  upon  that  occasion,  that 
the  Dutch  vessel  was  a  lawful  prize  according  to  the  words  of  the 
ordinance  ;  but  the  Court  would  not  allow  so  extravagant  a  claim, 
grafted  upon  the  strict  letter,  to  pervert  the  politic  but  equitable 
meaning  of  the  act  of  Congress.  Let  us  then  try  whether  the 
acts  of  Assembly,  on  the  subject  in  discussion,  may  not  by  a  li- 
beral interpretation,  operate  so  as  to  relieve  the  claimants  from 
the  injury  with  which  they  are  threatened,  and  at  the  same  time 
promote  the  rational  views  of  the  Legislature.  In  the  section  upon 
Which  the  informants  proceed,  it  is  said,  ''that  every  vessel  or 
boat,  from  which  anv  goods,  wares,  or  merchandize  shall  be  un- 
loaded, before  clue  entry  thereof,  &c.  shall  be  forfeited."  Here 
then,  if  we  understand  the  word  thereof  to  refer  to  the  entry  of 
the  vessel,  though  it  may  produce  a  slight  deviation  from  the 
grammatical  relation  to  the  next  immediate  antecedent,  we  shall 
certainly  give  a  more  reasonable  and  benevolent  explanation  to 
the  law,  than  by  making  the  vessel  liable  to  forfeiture  for  the 
non-entry  of  the  goods,  wares,  and  merchandize.  By  the  first 
construction,  a  duty  is  imposed  upon  the  owners,  with  which  it 
is  in  their  power  to  comply ;  by  the  second  they  are  exposed  to 
loss  and  ruin  for  the  negligence  or  malversation  of  others,  which 
they  could  not  foresee,  and  cannot  prevent.  The  ship,  and  its 
contents,  are  indeed  distinct  things  in  their  nature,  and  may  thus 
be  rendered  (as  they  ought  to  be)  distinctly  responsible  for  the 
management  of  those  to  whom  they  are  entrusted.  If  the  ship 
is  not  entered,  let  the  penalty  fall  there  ;  and  if  the  cargo  is  not 
entered,  let  that  be  doomed  to  confiscation;  but  the  idea  of  making 
them  reciprocally  responsible  is  contrary  to  natural  justice,  and 
must  be  incompatible  with  sound  policy.  No  foreign  merchant 
will  trust  his  vessel  in  our  ports,  and  no  citizen  of  Pennsylvania. 
will  be  hardy  enough  to  engage  in  commerce  upcn  such  precari- 
ous terms.  But  }t  is  to  be  farther  observed  in  this  place,  that  the 
Legislature  having  changed  the  expression,  we  may  justly  infer 
that  the  object  of  the  law  was  likewise  changed.  In  the  pre- 
ceding act  relative  to  the  impost,  the  words  "  ship  or  vessel"  are 
employed,  and  not  "vessel  or  boat"  as  in  the  section  above  cited  t 
it  is  therefore  to  be  presumed  that  it  was  only  in  contemplation 
to  destroy  the  petty  fleets  of  smugglers  which  infest  our  creeks 
and  rivers  ;  and  as  it  is  a  maxim  in  law,  that  "  a  statute  treat- 
ing of  things  or  persons,  of  an  inferior  rank,  cannot  by  any  ge- 
neral  zvords  be  extended  to  those  of  a  superior,"  a  ship,  which 
in  maritime  affairs  is  of  the  highest  order,  cannot  be  designated 
by  the  subordinate  title  of  a  vessel. 

There  is,  however,  an  additional  and  very  forcible  argument, 
to  shew  that  the  informants  are  not  entitled  to  a  verdict  of  con- 
demnation against  the  Anna,  which  is  drawn  from  the  regularity 
<*f  the  entry  that  has  been  made.     By  the  act  of  Assembly,  la 
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17ST.  which  this  cause  originates,  no  form  of  entry  is  prescribed  ;  we 
L— v— '  must  therefore  apply  for  instruction  to  the  preceding  impost  law, 
which  directs  "  the  master  of  any  ship  or  other  vessel  to  exhibit 
to  the  collector  a  true  manifest,  signed  by  him,  of  all  the  goods, 
wares,  and  merchandize,  imported  in  such  ship  or  vessel;"  and, 
after  sundry  other  regulations,  calls  upon  him  to  make  oath,  "  that 
the  manifest  faithfully  states  the  respective  goods,  wares,  and 
merchandize  therein  mentioned,  and  that  no  other  is  laden  or 
imported  in  his  vessel  to  the  best  of  his  knowledge  or  belief."  Has 
any  of  the  requisites  to  constitute  a  formal  entry  been  neglected 
bv  the  master  of  the  Anna?  It  appears  that  he  has,  in  due  sea- 
son, exhibited  an  official  manifest,  and  that  he  has  sworn  to  the 
Truth  of  its  contents.  This  is  surely  all  the  law  exacts,  at  least 
for  the  discharge  of  the  ship;  and  though  the  omission  of  any 
article  may  be  a  cause  for  forfeiting  that  article  (as  it  has  alrea- 
dy happened  with  the  porter  upon  this  occasion)  and  may  likewise 
be  a  proper  foundation  for  a  charge  of  perjury,  it  cannot  be  ex- 
tended to  divest  the  property  of  an  owner  who  has  not  practised 
any  deceit  himself,  and  who  could  not  derive  any  advantage  from 
the  deceit  practised  by  another. 

The  Council  for  the  informants,  in  reply  to  the  preceding  ar- 
gum ,  nts,  s'utted  :  that  the  determination  of  this  cause  would  cer- 
tainh  produce  consequences  of  an  important  nature,  and  either 
render  the  act  of  Assembly  upon  which  it  is  founded,  a  dead  let- 
ter, or  a  productive  instrument  of  public  revenue.  In  govern* 
menis  differently  constituted,  where  regal  pageantry,  or  military 
force,  can  invite  or  compel  respect  and  obedience  to  the  law,  lit- 
tle danger  is  to  be  apprehended  from  the  occasional  indulgence 
'  of  learned  men  in  their  ingenious  and  novel  comments  upon  the 
sense  and  expressions  of  the  Legislature;  but  under  a  democrati- 
cai  constitution  such  as  ours,  should  the  people  acquire  a  habit 
of  yielding  to  logical  subtleties  and  specious  declamation,  there 
is  3  o  power  to  control  the  evii  tirai  must  ensue  ;  the  principles 
of  jurisprudence  would  become  weak  and  fluctuating,  anti  the 
virtue  and  dignity  of  the  Commonwealth  would  be  contaminated 
and  eventually  destroyed.  Instead  therefore  of  considering  how 
to  escape  from  the  strong  expression  of  the  act  before  us,  it  is 
our  duty  to  give  it  the  fullest  operation  that  is  necessary  for  sup- 
pressing the  mischief  to  which  the  legislative  attention  was  ori- 
ginaih  directed;  and  here  we  cordially  embrace  the  position  of 
our  antagonists,  that  the  meaning  of  those  who  framed  the  law 
is  the  best  guide  to  direct  us  in  carrying  it  into  execution.  What 
then  was  the  evii  complained  of  at  the  time  that  this  act  was  made  ? 
The  atrocious  frauds  committed  upon  the  revenue.  What  was 
the  remedy  provided  ?  It  could  not  be  merely  the  forfeiture  of  the 
smuggled  goods,  as  the  claimants  insinuate,  for  that  was  impos- 
ed by  an  antecedent  law  ;  but  the  truth  is,  that  every  other  pe- 
nalty having  proved  ineffectual,  this  statute  was  enacted  expressly 
to  superadd  the  forfeiture  of  the  vessel  or  boat  from  which  the 
goods  should  be  clandestinely  unladed,    But  here  it  is  remarked 
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that  the  Legislature  has  changed  its  language,  and  therefore  it  has 
changed  its  object — It  would  be  idle,  indeed,  to  attempt  by  argu- 
ment to  prove  that  a  vessel  is  a  term  sufficiently  comprehensive  to 
describe  a  ship — but  surely  the  sequel  of  the  same  law  must  re- 
move every  doubt,  when  it  enacts,  that  "  where  forfeiture  of  the 
ship,  vessel,  boat,  &c.  shall  have  been  incurreo,  the  naval-officer 
and  his  deputies  may  seize  the  same."  Again,  it -is  said,  that 
bv  dispensing  with  a  rule  in  grammar,  it  will  appear,  that  the  neg- 
lect to  enter  the  vessel  herself,  is  the  sole  circumstance  which  ex- 
poses her  to  forfeiture.  But  if  this  construction  is  allowed,  it  fol- 
lows, that  every  boat,  as  well  as  every  ship,  must  be  duly  entered 
at  the  collector's  office,  for  the  sentence  will  then  run  in  this  way. 
M  every  vessel  or  boat,  which,  before  due  entry  thereof,  shall  unlade^, 
&c."    a  position  that  is  necessarily  defeated  by  its  own  absurdity. 

The  claimants  pursuing  this  curious  system  of  defence,  have 
not  only  endeavoured  to  persuade  us  that  the  porter  was  no  part 
of  the  cargo,  but  like-.yise  that  one  hundred  and  thirty-two  ham- 
pers (which  was  the  gross  quantity  contained  in  the  ship)  make  a 
mere  trifle,  too  insignificant  to  produce  a  forfeiture.  To  these 
ideas  how  is  it  possible  to  oppose  a  serious  refutation  ?  The  un- 
derstanding of  mankind  is  not  at  this  day  to  be  deceived  by  a 
diverted  definition  of  words,  nor  will  mere  assertion  be  allowed 
to  overthrow  the  strong  evidence  of  the  senses.  Confine  the 
meaning  of  the  term  cargo,  according  to  their  sugg-'stion,  to  :-urh 
goods,  wares,  and  merchandize  as  belong  immediately  to  the 
owners,  or  such  as  yield  them  a  profit  upon  freight,  and  it  may 
happen,  that  the  ship  shall  be  deeply  ladened,  and  yet  it  will  be 
said,  that  she  has  no  cargo  on  heard — a  paradox  not  readily  to 
be  comprehended  !  But  whence  is  derived  this  gigantic  notion  of 
things,  through  the  medium  of  which  the  quantity  of  eightem 
tons  is  considered  as  a  trijle  ?  No,  this  is  not  an  insignificant  ar- 
ticle easily  to  be  secreted  ;  it  cannot  be  squeezed  into  a  sailor's 
tobacco-pouch,  or  stowed  in  the  private  till  oi  a  passenger's  chest. 
We  find  that  it  occupied  a  considerable  space  in  the  hold  of  the 
ship,  that  it  filled  the  state-rooms  from  the  floor  to  the  cei  ing; 
and,  besides  the  amount  of  the  freight  and  tonnage,  it  ought  to  have 
contributed  more  than  eighty  pounds  to  the  revenues  oi  tin-  state. 

It  is  boldly  said,  likewise,  that  sach  an  entry  has  been  made, 
as  is  sufficient  to  satisfy  the  law,  and  to  prevent  a  forfeiture  of 
the  ship:  The  master  of  the  Anna  has*exhibited  a  manifest  it  is 
true — but  is  it  not  a  partial  statement?  and  can  the  accuracy  of  the 
form  compensate  for  the  fraudulent  omis?  ion  of  a  sub-tantial  itt  m? 

But  the  captain  has  sworn  to  the  truth  of  the  tnanift  st — and  i  an 
his  perjurv  cure  the  evil,  which  his  malversation  has  introdtfes:  d? — 
This  naturally  calls  for  some  observation  upon  the  leading  prim  i- 
ple  used  on  behalf  of  the  claimants,  to  wit,  their  i«noc,en;  -  .  X 
total  ignorance  of  the  transaction,  which  has  involved  th  pi^n 
this  prosecution.  It  is  not  necessary,  and  therefore  it  will  not  be 
attempted,  to  press  the  circumstances  which  raise  a  presump- 
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1787.  tion,  that  the  claimants  were  either  acquainted  with  the  conduct 
L— - y— j  of  their  officers,  or  were  guilty  of  the  grossest  negligence:  but 
it  should  btt  remembered,  that  they  might  have  seen  the  porter 
on  board  the  ship,  if,  as  their  own  witness  expressed  it,  they  had 
chosen  to  look — that  the  contraband  unlading  took  place  at  their 
wharf,  and  but  a  few  yards  distant  from  their  counting-house, 
that  it  was  a  matter  known  to  every  sailor  on  board  the  ship,  and 
that  the  mate,  who  is  supposed  to  have  done  them  so  severe  an 
injury,  was  retained  in  theiv  service  for  two  or  three  weeks  after 
the  seizure.  Still,  however,  the  innocence  of  the  claimants  has 
no  connection  with  the  present  question,  which  depends  upon 
this  single  issue,  whether  the  allegation  contained  in  the  infor- 
mation is,  or  is  not  true  ? — in  other  words — whether  42  hampers 
of  porter  have  been  unladed  from  the  ship  Anna,  before  they 
were  duly  entered  at  the  collector's  office?  Much  declamation 
indeed  has  been  exercised  upon  this  proposition,  "that  the  inno- 
cent ought  not  to  suffer  for  the  guilt)  :"  but,  however  just  it  may 
be  in  the  abstract,  the  state  of  society  necessarily  introduces  ma- 
ny striking  exceptions.  Thus,  if  a  carrier  is  attacked  by  rob- 
bers, and  after  a  brave  defence  is  overpowered,  notwidistanding 
his  innocence  and  his  misfortune,  he  is  still  answerable  for  the 
goods  of  which  he  was  plundered;  nay,  if  his  master,  on  whom 
no  shadow  of  blame  could  possibly  be  reflected'-,  is  called  upon, 
he  must  render  to  the  owner  a  full  indemnification.  Again:  if 
a  man  lends  a  piece  of  furniture  to  another,  which  is  distrained 
with  the  goods  of  the  borrower  for  arrearages  of  rent,  is  there 
any  thing  culpable  in  his  conduct?  and  yet  the  law  works  a  for- 
feiture of  his  property,  to  satisfy  the  demands  of  the  landlord. 
How  many  virtuous  wives  suffer  for  the  depravity  of  their  hus- 
bands— how  many  inoffensive  children  for  the  dissipation  of  their 
parents?  In  short,  the  relative  obligations  of  social  life  are  such, 
that  we  may  trace  the  fortunes  and  happiness  of  mankind  to  a 
dependance  upon  the  actions  of  each  other,  in  almost  everv  sub- 
lunary station — but  in  none  is  it  more  observable  than  in  the  im- 
portant connection  between  master  and  servant.  From  every 
book  that  treats  upon  the  subject,  as  well  as  from  daily  experi- 
ence, Ave  find  that  the  master  is  responsible  for  the  actions  of  his 
servant,  the  owner  for  the  agency  of  his  captain ;  but  we  shall 
readily  concur  with  our  antagonists  in  acknowledging,  that  this 
responsibility  continues  only  while  the  servant  or  captain  is  en- 
gaged in  the  business  of  the  master  or  owner. 

What  then  is  the  present  case  ?  The  law  requires  the  master 
of  any  ship  or  other  vessel  to  exhibit  a  true  manifest,  upon  oath, 
to  the  collector  of  the  port — does  it  not  consequently  become  his 
duty  to  do  so  ?  and  is  not  his  neglect  or  evasion  in  this  respect,  a 
neglect  or  evasion  committed,  while  in  the  actual  transaction  of 
the  owner's  business  ?  Upon  their  own  construction,  therefore, 
the  claimants  are  liable  ;  and  it  is  unnecessary  for  us  to  prove  as 
we  could  do,  that  had  the  fraud  been  penetrated  even  by  the  sai- 
lors, a  forfeiture  of  the  vessel  would  have  ensuedt    In  England^ 
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the  owners  to  the  utmost  extent  of  their  fortunes,  were  likewise  1787. 
amenable  for  the  conduct  of  the  mariners  they  employed,  'till  an  • — ,— J 
act  of  parliament  interfered,  and  limited  their  responsibility  to 
the  value  of  the  ship  and  cargo.  In  Pennsylvania  a  late  deter- 
mination has  recognised  the  doctrine  for  which  we  contend;* 
and  capt.  Angus  and  the  owners  of  the  vessel  which  he  command- 
ed, have  in  vain  pleaded  their  innocence  and  ignorance  of  the 
malpractice,  of  others,  to  excuse  them  from  the  resulting  dama- 
ges. Such,  after  all,  is  the  law — and  it  can  be  no  ground  lor 
counteracting  the  evident  intentions  of  the  Legislature,  that  the 
claimants  have  been  deceived  by  the  persons  to  whom  they  have, 
perhaps,  too  implicitly  confided  their  interests. 

The  President  delivered  the  following  charge  to  the  jury : — 

Shippen,  President This  is  an  information  exhibited  against 

the  ship  Anna,  as  being  a  vessel  from  which  42  hampers  ol  por- 
ter were  unladed,  without  a  previous  entry  at  the  collector's  of- 
fice. The  evidence  on  the  part  of  the  informants  proceeds  from 
several  witnesses,  one  of  whom  discovered  the  drays  going  from 
C'litfbrd's  alley,  and  pursued  them  to  Smitfi%  where  the  porter 
was  lodged.  Two  porters  have  proved  the  unlading,  and  the 
seizure  ;  and  by  the  manifest  it  appears,  that  only  twenty  hamp- 
ers were  entered,  tho'  42  hampers  were  carried  to  Smith's,  24  to 
the  captain's  store,  and  above  50  remained  on  board  the  ship:—^ 
so,  the  evidence  is  full  and  clear,  that  more  goods  have  been  un- 
laded, than  were  entered  with  the  collector.  The  claimants,  on 
the  other  hand,  have  filed  their  claim,  and  say  that  no  act  has  been 
done,  which  under  the  laws  of  Pennsylvania  incurs  a  forfeiture — 
This,  therefore,  is  the  province  of  the  jury  to  try  and  determine. 
The  words  of  the  act  of  Assembly,  upon  which  this  prosecution 
is  grounded,  have  been  the  subject  of  animadversion  on  both  sides; 
but  as  they  are  few,  we  will  repeat  them.  "  Every  vessel  or  boatf, 
from  which  any  goods,  wares,  or  merchandize  shall  be  unladed, 
before  due  entry  thereof  at  the  office  of  the  collector  of  the  port 
of  Philadelphia,'^,  shall  be  forfeited."  Some  doubts  have  been 
raised  with  respect  to  the  thing  meant  to  be  entered;  but  the  sub- 
ject matter  of  the  act,  plainly  refers  to  "  goods,  wares,  and  mer- 
chandize"— and  it  would  be  highly  absurd  if  taken  otherwise,  as 
boats  are  never  entered.  This  act  does  not  say  what  shall  be  a 
due  entry,  but  the  next  preceding  one  requires,  that  "the  master 
of  any  ship  or  vessel  shall  exhibit  to  the  collector  a  true  manifest 
of  the  goods,  wares  and  merchandize  imported  in  such  ship  or 
vessel,  &c.  and  swear  that  there  are  no  other  on  board  to  the  best 
of  his  knowledge  and  belief."  It  has  been  suggested,  that  the 
captain  having  delivered  in  a  manifest,  and  sworn  to  it,  this  duty 
is  done,  and  that  in  case  of  an  omission,  only  the  goods  omitted 
are  to  be  forfeited  :  But  if  the  captain  is  obliged  by  lav/  to  deli- 
ver in  a  manifest,  he  does  not  comply,  unles  he  exhibits  atrue 
and  accurate  one:  and  his  committing  perjury  upon  the  occa- 
sion, so  far  from  saving  the  vessel,  must  greatly  encrease  the  of- 
fence. This  has  been  repeatedly  called  a  hard  law ;  but  the  truth 
••See  ant.  ISO. 
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1787.    *si  ^at  revenue  laws  are  of  a  harsher  nature  than  any  others,  and 
W-v-wJ   necessarily  so  ;  for,  the  devices  of  ingenious  men  render  it  in- 
dispensable for  the  Legislature  to  meet  their  illicit  practices  with 
severer  penalties. 

Thus,  if  the  Sheriff  has  a  writ  against  any  man,  he  cannot 
break  open  his  door  to  execute  it — bat  if  liquor  is  smuggled  into 
a  cellar,  the  law  says  it  is  better  that  an  individual  should  suf- 
fer in  his  personal  privileges,  than  that  the  public  should  be  cheat- 
ed of  its  duties  ;  and  therefore  allows  the  officer  to  force  locks,  &c. 
5norder>iJ:e  make  a  seizure  ;  in  the  first  case,  between  citizen  and 
citizen,  a  man's  house  is  considered  as  his  castle  ;  in  th*  second, 
between  the  public  and  the  private  character,  it  is  no  longer  re- 
garded in  that  sacred  light.  We  do  net  mean,  however,  to  re- 
flect on  laws  of  this  description — we  know  they  are  necessary,  as 
every  society  stands  in  need  of  assistance  from  its  members.  If 
the  end  can  be  accomplished  without  infringing  the  private  rights 
of  the  subject,  it  is  so  much  the  better;  but,  at  all  events,  the 
exigencies  of  government  must  be  satisfied.  It  has  been  said, 
that,  if  the  law  is  enforced  as  the  informants  contend  for,  the  mer- 
chants will  not  be  safe,  no  foreign  vessels  will  be  sent  to  our 
ports,  and,  eventually,  the  revenue  must  fail.  But,  nevertheless, 
it  is  requisite  that  such  laws  should  be  strictly  worded,  though.,  un- 
doubtedly, there  are  cases  where  the  construction  of  the  words 
must  be  such,  as  to  prevent  more  injury  being  done  than  was  in- 
tended. The  navigation  actof  England says,  that  goods  imported 
as  merchandize  shall  be  forfeited,  if  they  do  not  pay  a  certain 
duty;  and  the  case  in  Strange  943.  is  a  seizure  of  shirts,  night- 
gowns, and  caps  under  this  law.  It  was  there  argued  that  the 
word  "  goods,"  would  certainly  include  those  articles,  but  the* 
Judges  were  of  opinion  that  it  could  not  be  the  meaning  of  the 
Legislature  to  make  wearing  apparel  subject  to  forfeiture.  The 
case  in  Bunburij  is  the  single  one  that  reaches  the  point  before  us. 
There  the  question  arises  whether  goods  put  on  board  secretly, 
and  unladed  without  the  knowledge  of  the  captain,  would  occasion 
a  confiscation ;  and  the  Judges  agreed  that  if  it  was  a  small  mat- 
ter, and  no  part  of  the  cargo,  it  would  not.  The  claimants  there- 
fore to  have  the  benefit  of  this  case  should  shew,  1st,  That  the 
subject  of  the  present  prosecution,  is  a  small  matter.  2dly, 
That  it  was  no  part  of  the  cargo,  and  Sdly,  That  it  was  smuggled 
without  the  knowledge  of  the  captain. 

1st.  Then,  a  small  matter  is  an  indefinite  phrase,  not  to  be  ascer- 
tained by  mere  words,  but  by  the  evident  meaning  of  the  Judges 
who  used  it;  and  from  that  criterion  it  should  seem  to  be  a  trifling 
thing,  easily  concealed,  and  which  might  fairly  escape  the  notice 
of  the  captain;  but  it  cannot  be  extended  to  large  and  weighty 
goods,  deposited  in  the  hold  of  the  vessel,  and  which  then  consti- 
tute a  part  of  her  cargo.*  2dly.  The  Council  forthe  informants  have 
suggested,  that  only  such  goods  as  belong  to  the  owners,  or  yield 
them  a  profit  upon  freight  can  be  called  a  cargo;  whereas,  in  truth, 
the  cargo  is  the  lading  of  the  vessel,  and,  though  by  bribery, 
■  *Szz2DaU.Rcp.27Q. 
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or  croft,  some  articles  might  be  introduced  into  the  hold  without  1787. 
the  knowledge  of  the  owners  or  the  captain,  yet  every  thing  which 
is  put  on  board  the  vessel,  is,  in  general,  comprehended  in  that 
description.  But  3dly.  The  knowledge  of  the  captain  is  here 
proved  bv  strong  presumption.  The  quantity  of  porter  that  was 
put  on  board,  the  removal  of  it  at  sea,  the  evidence  of  the  de- ■  _:*, 
livery  of  24  hampers  at  his  store,  and  by  his  order,  are  circum- 
stances from  which,  we  suppose,  the  claimants  themselves,  did 
not  think  his  ignorance  of  the  transaction  tenable. 

Then  there  remains  only  the  great  point  upon  which  the  Coun- 
cil for  the  claimants  seem  cruelly  to  rely,  to  wit,  their  innocence 
and  ignorance,  with  respect  to  the  fraud  that  has  been  committed. 
There  is  ao  evidence,  indeed,  that  tends  to  shew,  that  the  owners 
of  the  6hip  meant  to  do  any  thing  unfairly;  but,  on  the  contrary, 
that  the  mate  brought  the  goods  hither  with  the  avowed  intention 
to  defraud  them,  as  well  as  the  state.    The  question  then  recurs, 
what  difference  does  it  make,  whether  they  knew  of  it  or  not  ?  Here 
is  a  positive  law  that  directs  a  due  entry  of  all  goods,  wares,  and 
merchandize  imported  into  this  state,  under  certain  penalties,  and 
one  of  them  is  the  forfeiture  of  the  vessel  or  boat  from  which  they 
are  unladed.    It  does  notspeak  of  the  knowledge  of  any  person,  but 
seems  to  be  studiously  worded  to  avoid  that  construction.  It  is  not 
a  novel  law,  though  perhaps  it  is  stricter  now  than  formerly  :  For, 
in  England  it  has  long  existed,  and  before  the  revolution  it  was 
known  in  Pennsylvania.    The  Legislature  has  thought  that  nothing- 
else  would  answer,andthe  judges  and  the  Jurors  are  equally  bound 
to  obedience.    If  indeed  the  law  was  doubtful  or  latitudinal,  ad- 
mitting one  interpretation,  which  would  be  just,  and  another  which 
would  be  unjust,  it  would  become  us  to  prefer  the  former.     But 
if  the  policy  of  the  Legislature  seems  to  bear  hard  on  the  subject, 
we  are  not  to  judge,  and.  determine  upon  its  propriety — that  is  a 
matter  for  the  deliberation  of  those  who  made  the  law — and  how- 
ever unjust  it  seems,  we  must  acquiesce,  or  there  must  be  a  dis- 
solution of  society.     It  must  certainly  affect  every  humane  man. 
to  see  the  innocent  suffer;  but  in  society  this  is  not  strange  or 
uncommon;  and  the  distinction  may  properly  be  taken  between 
criminal  and  crvil  cases.     The  lav/  never  punishes  any  man  cri- 
minally but  for  his  own  act,  yet  it.  frequently  punishes  him  in  his 
pocket,  for  the  act  of  another.    Thus,  if  a  wife  commits  an  of- 
fence, the  husband  is  not  liable  to  the  penalties  ;  but  if  she  ob- 
tains the  property  of  another  by  any  means  not  felonious,  he  must 
make  the  payment  and  amends.   There  are  a  variety  of  other  in- 
stances, in  which  men  are  responsible  for  one  another,  in  conse- 
quence of  their  connection  in  society.    The  drayman,  if  he  drives 
over  and  kills  a  chiid,  must  himself  suffer  the  judgment  of  the 
law — but  if  he  staves  a  pipe  of  wine,  his  master  must  make  the 
compensation. — Upon  the  whole,  it  is  neither  a  hard  nor  a  novel 
case,  since  men  must  occasionally  employ  others  to  act  for  them, 
and  ought  to  answer  for  those  in  whom  they  confide.    If  the  Le- 
gislature has  thought  proper  to  subject  the  owners  to  this  forfeit- 
ure, we  must  submit.     With  the  jury,  therefore,  the  power  is 
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1 787*    happily  lodged,  which  was  formerly  exercised  by  a  single  Judge, 
*— v— > '    and  it  is  their  duty  finally  to  acquit  or  condemn  the  ship,  as  in. 
their  consciences  they  think  ought  to  be  done. 

The  Jury,  after  a  short  adjournment,  returned  a  verdict  in  fa* 
vour  of  the  informants. 


JANUARY  Assignee  v.  GOODMAN. 

npHE  President,  after  argument  and  consideration,  delivered: 
-"*  the  judgment  of  the  Court  in  this  cause,  upon  a  point  re- 
served at  the  trial. 

Shippen,  President. — This  is  an  action  on  the  case,  brought 
upon  a  writing  said  to  be  a  promissory  note,  and  declared  upon 
as  such.  The  form  of  it  is  not  the  usual  form  of  a  promissory 
note  ;  it  runs  thus  ;  "  I  promise  and  oblige  myself  and  my  heirs 
to  pay  to  January  and  his  Assigns,"  it  concludes  with  the  words 
*'as  witness  my  hand  and  seal  j"  and  it  is  actually  sealed.  Two 
witnesses  subscribe  under  the  words  "  given  in  presence  of  us." 

On  the  trial,  the  subscribing  witnesses  were  not  called,  nor 
any  evidence  given  of  their  death,  or  absence  j  but  evidence  was 
offered  of  the  hand-writing  of  the  Defendant,  who  subscribed 
the  instrument,  which  was  permitted  to  be  given  in  evidence, 
on  reserving  the  point. 

In  this  case  two  questions  arise  ;  one  regards  the  nature  of  the 
Instrument;  the  other  the  sufficiency  of  the  Evidence. 

1.  If  the  instrument  is  a  Specialty,  then  it  ought  not  to  have 
been  given  in  evidence,  in  an  action  of  Assumpsit,  on  a  promis- 
sory note.  This  general  doctrine  is  not  denied ;  but,  it  is  said, 
it  is  not  to  be  considered  as  a  specialty,  or  deed,  unless  proof  be 
made  of  its  having  been  sealed  and  delivered  as  a  deed;  and  that 
no  such  proof  appearing,  the  Plaintiff  had  a  right  to  consider  it 
as  a  note  of  hand.  That  a  deed  cannot  be  regularly  proved  but 
by  proving  the  sealing  and  delivery,  there  can  be  no  doubt ;  as 
if  non  est  factum  be  pleaded  to  a  bond,  the  Plaintiff  must  prove 
the  sealing  and  delivery, — this  proof  lies  upon  him.  But,  in  the 
present  case,  the  proof  of  the  execution  of  the  instrument  as  a 
deed,  is  attempted  to  h%  put  upon  the  person  against  whom  it  is 
produced.  The  Plaintiff  produces  an  obligation  to  support  an  ac- 
tion on  a  note — shall  he  say,  against  his  own  shewing,  that  un- 
less you,  the  Defendant,  prove  this  to  have  been  sealed  and  de- 
livered, it  is  no  obligation,  and  I  may  consider  it  as  a  note  ? 
The  Plaintiff  himself  will  not  prove  it,  and  the  Defendant  can- 
not.— The  instrument  produced  has  the  formal  words  of  an  ob- 
ligation ;  it  binds  the  party  and  his  heirs  to  pay  to  another  and 
his  assigns — The  words,  "  as  witness  my  hand  and  seal,"  shew 
the  intended  nature  of  the  instrument,  and  it  actually  appears 
xvith  a  seal;  this  denominates  it  a  specialty.  The  definition  of  a 
specialty  is  thus  given  in  2  Black.  Com.  465.  "  Debts  by  special- 
ty are  such  whereby  a  sum  of  money  becomes  or  is  acknowledg- 
ed to  be  due,  by  an  instrument  under  seal"     That  this  is  an  in- 
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strument  under  seal,  acknowledging  a  debt  to  be  due,  appears     1787. 
by  inspection.     If  it  be  objected,  that  this  seal  might  be  put  to    v— v— ^ 
it  by  a  stranger,  the  side  who  alleges  that,  ought  to  prove  it, 
especially  if  it  be  that  side  who  has  possession  of  the  paper. 

Should  this  attempt  succeed,  all  legal  distinctions,  between 
specialties  and  other  writings,  Avould  be  confounded  and  destroy- 
ed at  the  will  of  the  person  producing  them  ;  and  the  wise  pro- 
visions of  the  law  to  guard  debtors  against  being  twice  called  up- 
on for  the  same  debt,  would  fall  to  the  ground,  especially  in  the 
cases  of  assignable  instruments. 

2.  If  this  were  to  be  considered  not  as  a  specialty,  but  a  notef 
then  the  second  question  would  arise,  whether  being  attested  by 
subscribing  witnesses,  those  witnesses  ought  not  to  be  produced, 
or  some  account  given  of  them.  Promissory  notes  are  not  usu- 
ally attested  by  subscribing  witnesses,  and,  therefore,  the  ordi- 
nary mode  of  proving  them  is  by  witnesses  to  the  handwriting; 
but  if  the  parties  will  have  subscribing  witnesses,  in  what  respect, 
and  upon  what  grounds,  can  the  distinction  be  drawn  between  the 
proof  necessary  in  the  case  of  notes  and  bonds?  The  rule  of  law 
as  to  the  best  evidence,  which  the  law  requires,  is,  that  no  such 
evidence  shall  be  admitted  which,  ex  natura  rei,  supposes  still 
greater  evidence  behind  in  the  party's  own  possession,  or  power. 
This  rule  applies  equally  to  the  withholding  the  best  proof  of  the 
signature  of  a  note,  as  of  the  sealing  and  delivery  of  a  bond.  If 
a  note  is  not  witnessed,  it  does  not  appear  that  any  third  pei-son 
saw  it  signed,  in'which  case,  the  best  evidence  is  the  handwriting 
of  the  party;  but,  if  it  be  witnessed,  then  it  appears,  on  the  face 
of  the  note,  that  there  is  better  evidence  behind  ;  and  the  best 
evidence  that  the  nature  of  the  case  admits  of,  the  law  requires. 

As  no  solid  distinction  between  the  case  of  bonds  and  notes 
can  be  shewn  upon  principle,  so  none  appears  from  the  authorities. 
Instrumental  witnesses  appear  by  the  cases  to  be  always  called 
upon,  and  are  equally  necessary  to  prove  those  writings  which 
aie  not  under  seal,  as  those  that  are;  and  the  case  in  2  Stra, 
1149,  which  respects  the  proof  of  promissory  notes  before  a  ju- 
ry of  enquiry,  is  decisive. 

On  the  whole,  therefore,  we  are  of  opinion,  that  the  law  is 
with  the  Defendant  upon  both  points,  and  there  must  be  a  new 
trial,  or  the  Plaintiff  may  take  a  non-suit  at  his  election. 


Vol.  I.  D  d 


Supreme  Court  of  #mn$«fomua: 


September   Term,    1787. 


POLLARD  v.  SHAAFFER. 

C COVENANT.— The  Plaintiff,  and  one  Martha  Green  (now 
J  deceased)  made  a  lease  by  indenture,  dated  the  1st  of  March 
1773,  of  a  Sugar-house,  &c.  to  John  William  Hoffman  and  his  as- 
signs for  five  years  at  £.  70.  per  ami.  payable  quarterly.  The 
Lessee  covenanted  for  himself,  his  executors,  administrators, 
and  assigns,  to  keep  the  demised  premises  in  good  repair,  and 
to  deliver  them  up  to  the  Plaintiff,  at  the  end  of  the  term,  in  such 
good  repair,  Sec.  John  William  Hoffman  assigned  the  lease  to  the 
Defendant,  who  entered  into  the  premises.  The  breach  alleged 
in  this  action  was,  that  the  Defendant  had  not  paid  £.  35.  rent 
in  arrear  for  the  last  half  year,  nor  delivered  up  the  premises  at 
the  end  of  the  term,  to  wit,  the  1st  of  March  1778,  in  good  or- 
der and  repair:  but  that  the  roof,  window-shutters,  floors,  &c.  of 
the  Sugar-house  were  in  decay,  destroyed,  &c. 

The  Defendant  pleaded  performance  of  covenants,  payment, 
and  that  an  alien  enemy,  to  wit,  the  British  army,  commanded 
by  general  Sir  William  Horve,  on  the  1st  of  September  1777,  had 
invaded  the  city  of  Philadelphia,  had  taken  possession  of  the  pre- 
mises, and  held  the  same  until  the  end  of  the  term,  and  after- 
wards; and  that  during  the  period  they  held  possession,  they  had 
committed  the  waste  and  destruction,  &c. 

To  the  last  plea,  the  Plaintiff  demurred  generally;  the  De- 
fendant joined  in  demurrer,  and  issue,  &c. 

The  Demurrer  was  twice  argued,  on  the  27th  of  June  1786, 
and  on  the  15th  of  April  1787,  by  Coxe,  Lexvis,  and  Wilson  for 
the  Plaintiff;  and  Ingersol,  Wilcocks,  and  Sergeant  for  the  De- 
fendant:  And,  on  the  6th  of  October,  the  Chief  Justice  pro- 
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nounced  the  judgment  of  the  Court;  Mr.  Justice  Rush  having  178", 
declined  to  give  any  opinion,  as  he  had  been  of  Council  with  the  v— -v~— t 
Plaintiff  in  this  cause  before  he  took  his  seat  upon  the  bench. 

M'Kean,  Chief  Justice Two  questions  were   made  in  this 

cause: — 1st,  Whether  the  Defendant  as  assignee  of  the  lease, is 
bound  by  the  covenant  to  repair,  as  well  as  the  lessee?  And  2dly, 
"Whether  the  special  matter  pleaded,  is  sufficient  in  law  to  bar 
the  Plaintiff? 

With  respect  to  the  first  question,  we  are  clear  in  our  opinion, 
that  the  covenant  to  repair,  and  to  deliver  up  the  demised  pre- 
mises in  good  order  and  repair,  runs  with  the  land,  being  an- 
nexed and  appurtenant  to  the  thing  demised,  and  shall  bind  the 
assignee  as  much  as  the  lessee,  even  if  the  assignee  were  not 
named  by  express  words,  on  account  of  the  privity  ;  but  in  the 
case  at  bar  the  assignee  is  bound  by  express  zuordsy  and,  a  fortiori, 
is  answerable  as  well  as  the  lessee.  This  point  has  been  fully 
settled  in  Spencer's  case,  5  Co.  16.  b.  and  1  Salk.  199.  2  Levinz. 
205.  1  Rolls  Abr.  title,  (covenant)  letter  M.  pi.  1,  and  N.  pi.  2. 
Fin.  Abr.  6.  vol.  pa.  411.  letter  M.  pi.  1.  2.  1  Bacon's  A,br.  634.  c. 
5.  and  the  books  cited  in  these  abridgments. 

The  second  question  is  of  great  difficulty,  and  of  very  great 
importance  in  its  consequence.  We  cannot  find,  that  it  has  come 
directly  before  any  Court  in  England,  or  in  Europe.  We  wish, 
that  it  had  come  before  abler  judges  than  we  pretend  to  be.  How- 
ever, we  must  give  our  judgment ;  but  we  do  it  with  more  diffi- 
dence than  has  occurred  infeny  caie  since  we  have  had  the  ho- 
nour to  sit  here. 

As  there  is  no  positive  law,  no  adjudged  case,  nor  established 
rule,  or  order,  to  direct  the  Court  in  this  point,  we  must  be  guid- 
ed by  the  principles  of  the  law;  by  conscience,  that  infallible 
monitor  within  every  judge's  breast,  and  the  original  and  eternal 
rules  of  justice.  For  equity  is  part  of  the  law  of  Pennsylvania. 
1  Chan-  Ca.  141.  Grounds  and  Rudiments  of  laiv  and  equity,  pcu 
74.  ca.  104.  Doct.  and  Stud.  lib.  1.  cap.  16. 

It  is  agreed,  that  if  a  house  be  destroyed  by  lightning,  floods, 
tempests,  or  enemies,  without  any  concurrence  of  the  lessee,  or 
possibility  of  his  preventing  the  same,  this  is  no  waste  in  the  lessee; 
For,  it  is  not  done  by  the  lessee's  negligence,  or  any  wilful  act 
of  his;  and  he  cannot  be  charged  with  using  it  improperly,  and 
it  would  thus  have  perished,  even  in  the  reversioner's  possession. 
1  Inst.  53.  b.  Brook,  Waste,  69.  4  Co.  63.  b.  Herlakmdei's  case. 
Landlord's  Law  pa.  158.  273.  286.  FitzberberCs  Nutura  Brevium, 
Waste,  132.  1st  Edition.    Kehv.  87. 

It  is  also  agreed,  that  where  the  laxo  creates  a  duty  or  charge, 
and  the  party  is  disabled  to  perform  it  without  any  default  in 
him,  and  hath  no  remedy  over,  there  he  shall  be  excused.  As 
in  the  cases  of  waste  against  tenants  in  dower,  by  the  curtesy, 
for  life,  or  years,  of  common  carriers  innkeepers,  &c.  of  lessees 
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1787".     by  parol,  &c.  or  of  a  cesser  during  a  war.    Aleijn  27.  4  Co.  84 
—-y^-1    £•  SouthccteJs  ease,  2  Leon.  189.  and  other  books. 

But,  it  is  contended  for  the  Plaintiff,  that  the  Defendant  is 
obliged  to  pay  the  rent,  and  yield  up  the  tenements  in  good  or- 
der and  repair,  because  of  the  express  covenant:  and  in  support 
of  this  doctrine  have  been  cited,  Doctor  and  Student,  Dialogue 
2-  chap.  4.  pa.  124.  Aleyn  27.  Stiles  47.  S.  C.  1  Rolls  Abr.  939.  S.  C. 
Comuns  Rep.  633.  632.  2  Stra.  763.  1  Vent.  185.  Plowd.  290.  Per- 
kins>38.  Brook,  title  (Covenant)  pi.  4.  title,  Waste,  pi.  19.  31.  2 
Ztwz.  189.  Dyer  33.  />/.  10.  Saunders  420.  2  Fcr/z.  280. 

On  the  part  of  the  Defendant,  it  is  insisted,  that  the  express 
covenant  in  this  case  does  not  bind  against  acts  of  God  or  ene- 
mies, but  only  against  all  other  events ;  because  such  acts  were 
not  in  the  contemplation  of  either  party  at  the  time  of  the  lease 
executed.  A  risque  known  and insured ought  to  be  complied  with, 
agreeably  to  the  bargain,  but  not  otherwise.  Every  contract  ought 
to  be  construed  according  to  the  intention  of  the  parties  ;  and, 
in  the  present  case,  the  Defendant  had  only  covenanted  to  keep 
the  premises  in  repair,  Sec.  against  ordinary  accidents,  and  not 
against  a  case,  which  he  could  by  no  possibility  prevent.  That 
if  the  law  were  otherwise,  yet  in  England  relief  would  be  had 
in  a  Court  of  Chancery  ;  and  that  as  no  such  action  had  ever 
been  brought,  in  a  case  circumstanced  as  this  is,  an  argument 
is  furnished,  that  no  such  action  will  lie.  In  maintenance  of 
this  opinion  were  cited:  Ld.  Raym.  909.  4  Bac.  Abr.  369.  370. 
1  Rolls  Abr.  236.  Dyer  56.pl.  15.  1  Blackst.  252.  268.  2  Blackst. 
379.  3  Blackst.  153.  157.  Cowper  9.  600  Douglass  190.  1  Comyns 
Digest.  150.  Co.  Lit.  206.  1  Brown's  Pari.  Cases  526.  528.  15  Vin. 
Abr.  474.  pi.  1.  3  Chan.  Rep.  44.  79.  3  Burr.  1240.  1637.  Dyer 
33.  10.  Sir  Tho.  Raymond 464.  1  Co.  9S.  Shelly 's  Case.  Q.Vin. pa. 
4G7.  ca.  1.  3.  1  Cha.  Ca.  72.  83.  84.  190. 

The  books  have  been  thoroughly  searched  on  this  head,  and 
the  question  discussed  with  great  ability  on  both  sides.  In  short, 
little  more  could  be  done  or  said  for  either  party  than  what  has 
been  said  and  done. 

In  deciding  this  intricate  and  difficult  case,  it  will  be  of  use 
to  state  the  different  powers  of  the  common  law  Courts,  and  the 
Court  of  Chancery,  in  England,  at  the  time  of  the  revolution. 
The  Courts  of  law  there  are  governed  by  general  and  establish- 
ed rides,  from  which  they  never  deviate  in  any  case,  be  the  in- 
justice arising  from  them  ever  so  apparent;  for,  they  are  bound 
by  their  oaths  to  observe  the  strict  rules  of  law.  A  Court  of  Chan- 
cery judges  of  every  case  according  to  the  peculiar  circumstances 
attending  it,  and  is  bound  not  to  suffer  an  act  of  injustice  to 
prevail;  and  in  doing  this,  it  conforms  to  the  spirit  and  intent  of 
the  general  rule  of  every  positive  law,  which  always  admits  of 
particular  exceptions  tacitly  understood.  The  jurisdiction  and 
bounds  of  these  two  courts  zre/ixed. 
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In  this  State,  the  Judges  are  sworn  "  to  do  equal  right  and  1787. 
justice  lo  all  men,  to  the  best  of  their  judgment  and  abilities,  ac-  *»— y— » 
cording  to  law."  There  is  no  Court  of  Chancery.  The  Judges 
here  are,  therefore,  to  determine  causes  according  to  equity  as 
well  as  the  positive  law  ;  equity  being  a  part  of  the  law.  Doc- 
tor and  Student,  lib.  1.  cha.  16.  I  Chan.  Cases  141.  Grounds  of  Law 
and  Equity  74.  ca.  104.  Indeed  the  common  law  is  common  right> 
common  reason,  or  common  justice.     Wood''?,  List.  4. 

Were  this  point  brought  before  a  Court  of  common  law  in 
England  at  this  day,  I  have  doubts  with  respect  to  what  would  be 
the  determination.  For,  it  is  laid  down  as  law,  "  that  if  a  lessee 
covenantetli  to  leave  a  wood  in  as  good  plight  as  the  wood  was  at 
the  time  of  the  lease,  and  afterwards  the  trees  are  overturned  by 
tempest,  he  is  discharged  of  his  covenant,  quia  impoientia  excu- 
sat  legem.''''  1  Co.  98.  b.  In  that  case,  there  was  an  express  co- 
venant;  and  although  it  was  impossible  to  restore  the  trees  in 
the  same  plight  they  were,  yet  he  might  plant  new  ones,  or  ren- 
der damages  in  lieu  of  them.  The  same  law  in  Brook.  Covenant, 
pi.  4.  Now,  was  it  not  equally  impossible  for  the  Defendant  to 
deliver  the  possession  of  the  premises  in  good  repair  to  the  Plain- 
tiffs on  the  1st  of  March  1778,  when  they  were  held  by  an  hostile 
army  ? 

In  Vaughatfs  reports,  in  the  case  of  Hayes  v.  Bickerstaff,  pa. 
122.  it  is  held,  "  that  a  man's  covenant  shall  not  be  strained  so 
as  to  be  unreasonable,  or  that  it  was  improbable  to  be  so  intend- 
ed, without  necessary  words  to  make  it  such  ;  for  it  is  unreason- 
able to  suppose  a  man  should  covenant  against  the  tortious  acts 
of  strangers,  impossible  for  him  to  prevent,  or  probably  to  attempt 
preventing."  This  was  an  action  brought  by  the  lessee  against 
the  lessor,  on  his  covenant  for  quiet  enjoyment.  In  pa.  119.  it 
is  said,  that  if  the  lessor  covenants  that  the  lessee  shall  hold  and 
enjoy  his  term,  without  the  entry  or  interruption  of  any,  whether 
such  entry  or  interruption  be  lawful  or  tortious,  there  the  lessor 
should  be  charged,  because  no  other  meaning  can  be  given  to 
his  covenant.  In  the  case  before  the  Court,  if  the  lessee  had  co- 
venanted for  himself  and  his  assigns,  to  deliver  up  the  tenements 
in  good  order  and  repair,  notwithstanding  they  should  be  de- 
stroyed by  act  of  God  or  of  an  enemy,  then  this  action  would  cer- 
tainly lie,  because  of  the  special  express  words ;  but  when  there 
are  no  such  words,  but  only  generally  to  repair,  &c.  would  it  be 
reasonable  to  construe  these  words  so  as  to  extend  to  the  cases 
put?  Cannot  the  covenant  in  this  case  have  another  meaning  ? 
Can  it  not  be  so  construed,  that  the  tenements  should  be  kept 
in  good  repair,  and  in  such  order  delivered  up  at  the  end  of  the 
term,  without  any  act  or  default  in  him,  or  act  of  any  person, 
who  could  be  prosecuted  as  a  wrong  doer,  to  prevent  it ;  and  not- 
withstanding common  and  ordinary  accidents  might  happen  ? 

Perhaps,  however,  the  common  law  courts  in  England"  might 
think,  that  they  were  bound  by  the  strict  rules  of  law,  on  account 
of  the  general  express  covenant,  to  determine  against  the  De- 
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1787.  fcndant,  and  that  his  relief  must  be  in  chancery,  if  any  where, 
<L*-v-«^  because  of  the  established  rules  and  boundaries  of  the  jurisdic- 
tion of  these  courts.  We  must  then  consider  the  equity  of  this 
case,  and  determine  upon  all  the  circumstances  thereof;  for  al- 
though we  have  not  the  chancery  forms  or  methods  of  carrying 
several  equitable  cases  into  execution,  yet  we  are  to  determine, 
where  we  may,  according  to  equity,  as  making  a  part  of  the  law,  to 
prevent  a  failure  of  justice.  And  here  we  have  no  precedents  in 
chancery  in  point,  but  the  case  of  the  office,  which  was  taken, 
away  by  the  usurpers  in  the  eiviLwar  in  England,  reported  in  i  Ch. 
Cas.  72.  that  of  the  rent  of  a  house,  which  was  seized  by  the  Par- 
liament, during  the  said  war,  for  an  hospital  for  soldiers,  Ibid. 
84,  which  appears  to  have  been  taken  under  advisement  by  the 
Chancellor,  with  a  declaration,  that,  if  he  could,  he  would  relieve 
the  tenant;  but  it  was  afterwards  probably  compromised,  as  we 
can  find  no  more  of  it:  that  of  the  recognisance  for  payment  of 
^T.10,000.  to  legatees  by  an  executor,  where  the  testator's  estate 
was  so  lessened  by  the  fire  of  London  that  it  became  insufficient  to 
make  up  the  sum.  Ibid.  190:  And  that  of  the  fee  given  with  an 
apprentice;  where  _£.120.  was  given,  and  it  was  provided  by  arti- 
cles expressly,  that  if  the  master  died  within  a  year  £S0.  were  to  be 
returned;  he  died  in  three  weeks  after  the  execution  of  the  arti- 
cles; and  though  the  parties  themselves  had  provided  against  ac- 
cidents, and  though  the  maxim,  "  modis  et  conv-entio  vincunt  legem" 
%vas  urged,  yet  an  hundred  guineas  were  decreed  to  be  paid 
back.  1  Vern.  460.  I  say  these  cases,  and  the  uncontradicted 
assertion  of  Dunning,  that  the  case  of  Paradine  v.  Jane,  and  the 
other  cases  which  went  upon  the  like  principles,  had  been  late- 
ly over-ruled  in  chancery,  see  3  Burr.  1G39.  and  also  some  others, 
which  have  been  quoted  by  the  Defendant's  Council,  hold  a  doc- 
trine that  is  strongly  in'favour  of  the  Defendant. 

In  Doctor  and  Student,  Dialogue  2.  ch.  4.  pa.  126.  Mr.  St.  Ger- 
man is  puzzled  to  give  a  satisfactory  reason  to  the  question  put 
by  the  Doctor,  to  wit,  "  If  a  man  under  age  marries,  and  lands 
afterwards  descend  to  the  wife,  and  waste  is  committed  therein 
after  her  death  without  the  concurrence  or  default  of  the  hus- 
band, shall  he  be  charged  with  it?"  The  case,  thus  stated,  shews, 
that  he  could  not  refuse  taking  such  estate,  and,  therefore,  the 
charge  or  condition  annexed  to  it  by  law  is  unreasonable  and  un- 
just. He  makes  the  Student  answer  it  in  this  manner: — "That 
there  is  as  great  default  in  him  as  in  him  in  the  reversion  ;  and 
that  there  is  as  great  reason  why  he  should  be  charged  with  the 
waste,  as  that  he  in  reversion  should  be  disherited,  and  have  no 
manner  of  remedy,  nor  yet  no  profit  of  the  land,  as  the  other  hath." 
But  I  conceive  that  as  there  was  no  default  in  either  of  them, 
nor  remedy  over  for  either  of  them,  that  there  is  more  reason, 
that  each  of  them  should  bear  his  own  share  of  the  loss  according 
to  the  duration  of  his  estate,  than  that  the  one  should  be  respon- 
sible to  the  other.  The  maxims,  '■'■Lex  non  cogit  impossibihaP 
"  Inpotentia  excusat  legem."  "  Constructions  are  to  be  with  equity 
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and  moderation,  to  moderate  the  rigor  of  the  law."     Grounds^     1787. 
&?<?.  v">3.  ca.  49.  apply  to  the  present  case.  ^—- y— ^ 

If  a  lessor  covenants  that  the  lessee  shall  quietly  enjoy  against 
all  men,  vet  in  case  he  is  ousted  hy  an  enemy,  or  tortionsly  en- 
tered upon  by  strangers,  no  action  of  covenant  can  be  maintain- 
ed againstthe  lessor,  notwithstanding  the  express  general  covenant. 
For  the  enemy  he  could  not  oppose,  and  against  strangers  he 
had  a  remedy  over.  Vaughan  119,  £s?c.  This  the  Council  for 
the  Plaintiff  agree  to  be  the  law.  Why  then  should  the  law 
make  the  lessee  answerable  on  such  a  general express  covenant  to 
surrender  the  demised  premises  in  good  repair,  when  they  were 
destroyed  by  an  hostile  arm}-  ?  Ought  not  the  two  covenants  to  re- 
ceive the  like  favourable  and  reasonable  construction  ?  "  Remedies 
are  to  be  reciprocal."  "When  the  construction  of  any  thing  is  left 
to  the  law,  the  law,  which  abhorreth  injury  and  wrong,  will  never 
so  construe  it,  as  it  shall  work  a  wrong."  Grounds,  £s?c.  368. 

To  conclude  : — Our  opinion  is,  that  the  Defendant  ought  to 
pay  the  rent;  1st,  Because  of  the  express  covenant  to  pay  it. 
2dly,  Because  it  is  a  sum  certain,  and  the  extent  of  the  loss 
known  ;  and  as  he  was  to  have  the  advantage  of  casual  profits, 
he  ought  to  run  the  hazard  of  casual  losses  during  the  term,  and 
not  lay  the  whole  burthen  of  them  upon  the  lessors ;  as  resolved 
in  Aleyn  27.  And  3dly,  Because  if  a  tenant  by  elegit  be  inter- 
rupted to  take  the  profits  of  the  land,  by  reason  of  war,  he  shall 
not  hold  over,  but  shall  sustain  the  disadvantage,  as  resolved  in 
4  Co.  81.  b.  Sir  Andrew  Cor  bit's  case. 

But,  I  am  of  opinion,  that  the  Defendant  is  excused  from  his 
covenant  to  deliver  up  the  premises  in  good  repair  on  the  1st  of 
March  1778  ; — 1st,  Because  a  covenant  to  do  this,  against  an  act 
of  God  or  an  enemy,  ought  to  be  special  and  express,  and.  so  clear 
that  no  other  meaning  could  be  put  upon  it.  2dly,  Because  the 
Defendant  had  no  consideration,  no  premium  for  this  risque, 
and  it  was  not  in  the  contemplation  of  either  party.  And, lastly , 
Because  equality  is  equity,  and  the  loss  should  be  divided ; — he. 
who  had  the  term  will  lose  the  temporary  profits  of  the  premises, 
and  he,  who  hath  the  reversion,  will  bear  the  loss  done  to  the 
permanent  buildings.  Neither  party  has  been  guilty  of  any  de- 
fault; the  injury  has  been  done  by  a  common  enemy,  whom  both 
together  could  not  possibly  resist  or  prevent,  and  the  premises 
would  have  been  thus  damnified  in  the  possession  of  the  Plain- 
tiff himself.  Suppose,  when  the  lease  was  executed,  that  the 
lessee  had  been  asked, — Is  it  your  meaning,  that,  in  case  the 
buildings  shali  be  destroyed  by  an  act  of  God,  or  public  enemies, 
you  are  to  rebuild  or  repair  them  ?  His  answer  would  have  been 
unquestionably,  "  No  ;  I  neverentertained  such  an  idea."  Should 
the  like  question  have  been  put  to  tl\e  lessor,  his  answer  would  cer- 
tainly have  been,"  No,  I  do  not  expect  anything  so  unreasonable." 

If  there  is  no  case  in  point  in  favour  of  this  determination,  there- 
is  none  against  it;  and  since  uo  action  of  this  kind  has  hitherto 
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17h7.     been  brought,  a  presumption  arises,  that  the  sense  of  mankind 

v— v— '    is  against  it.     If,  however,  we  should  be  thought  to  be  mistaken, 

another  hearing  may  be  had  before  the   High   Court  of  Errors 

and  Appeals,  on  a  writ  of  error,  where  this  new  case  may  be 

finally  settled.* 


MUS GROVE,  qui  tarn,  fcfc.  v.  GIBBS. 

THIS  was  an  action  qui  tarn,  B?c.  on  the  act  of  Assembly 
against  Usury ;  and,  in  the  course  of  the  trial,  the  Court 
resolved  the  following  points: 

First. — Richardson,  through  the  mediation  of  Shoemaker,  bor- 
rowed 800  Dollars  of  the  Defendant,  and  gave  his  note  for  840 
Dollars  payable  in  one  month.  There  was  no  talk  about  premi- 
um at  the  time  of  the  loan  ;  but  it  was  understood  by  the  witnes- 
ses, that  the  borrower  was  to  pay  at  the  rate  of  5  per  cent,  per 
month  for  the  money.  At  the  end  of  the  month,  Richardson 
paid  £.  168.  on  account  of  his  note,  and  gave  a  new  note,  drawn 
in  favour  of,  and  indorsed  by,  Shoemaker,  for  the  balance.  He 
discharged  the  amount  of  this  last  note  at  different  times ;  but 
it  was  never  given  up  by  the  Defendant. 

Resolved,  that  this  was  an  illegal  loaning  of  money,  not  the 
purchase  of  a  note,  so  as  to  avoid  the  penalties  of  the  act ;  and 
that  the  usury  was  complete  on  taking  and  receiving  the  £.  168  ; 
as  a  proportion  of  that  sum,  went  towards  payment  of  the  ille- 
gal interest  included  in  the  original  note. 

Second. — The  usurious  contract  was  stated  in  several  counts  of 
the  declaration,  to  be  with  Shoemaker  and  Shirtliffe  (who  were 
partners)  jointly  ;  but  the  proof  was  of  a  note  given  by  Shoema- 
ker alone. 

Resolved,  that  this  variance  is  fatal :  For,  an  action  upon  the 
note  could  only  be  maintained  against  Shoemaker,  who,  if  he  in- 
tended to  bind  his  partner,  ought  to  have  used  the  firm  of  the 
company  ;  and,  besides,  if  there  should  be  a  recovery  against 
the  Defendant  on  the  present  count,  it  would  be  no  bar  to  another 
qui  tarn  action  on  the  same  note,  stating  the  usurious  contract  to 
have  been  with  Shoemaker  alone. 

Third. — Shoemaker  and  Shirtliffe  borrowed  several  sums  from 
the  Defendant,  and  gave  their  notes  payable  in  a  month,  with 
interest,  at  the  rate  of  5  per  cent,  per  month,  added  to  the  prin- 
cipal. When  these  became  due,  they  could  not  pay  the  money, 
but  drew  new  notes,  making  the  principal  and  interest  of  the  for- 
mer notes  (which  were  given  up  by  the  Defendant)  principal,  and 
again  adding  the  same  excessive  interest  upon  the  aggregate 
amount. 

Resolved,  that,  although  no  money  was  actually  paid  to  the 
Defendant,  the  second  notes  were  a  satisfaction  of  the  first ;  and 

*  The  parties,  acquiescing  in  the  decision  of  the  Court,  no  writ  of  error  has  been 

sued  out. 
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the  usury  was  complete  on  the  Defendant's  accepting  them,  as     t787. 
thereby  the  original  contract  between  the  parties  was  extinguish-    v—  Y— 
ed.     And  by  M'Kean,  Chief  Justice. — It  is  well  established, 
that  the  receipt  of  one  thing  in  satisfaction  of  another,  is  a  good 
payment;  as  the  acceptance  of  ahorse  in  lieu  of  a  sum  of  money, 
or  of  a  bond  by  a  third  person  in  discharge  of  a  prior  obligation. 

Fourth. — The  CotrRT  left  it  to  the  Jury  to  determine  whether, 
on  certain  facts,  the  Defendant  had  loaned  the  money,  or  pur- 
chased the  note  in  question:  For,  they  Resolved,  that  a  fair 
purchase  might  be  made  of  a  bond  or  note,  even  at  20  or  30  per 
cent,  discount,  without  incurring  the  dangers  of  usury  ;  and,  if, 
upon  the  present  occasion  the  Defendant  had  run  the  risque  of  a 
forgery,  the  presumption  ought  to  operate  in  her  favour,  that,  for 
this  reason,  she  had  bought  the  note  at  a  depreciated  price. 

Sergeant  and  Bradford,  for  the  Plaintiff* — Leivis7  Ingersol  and 
Dallas,  for  the  Defendant. 
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DOANE's  Administrators  v.  PENH  ALLOW  et  ah 

THIS  was  a  foreign  attachment,  in  which,  and  in  two  others 
against  the  same  Defendants  for  the  same  cause,  a  motion 
was  made  to  quash  the  writs.  After  argument,  the  President 
recapitulated  the  grounds  of  the  motion,  and  delivered  the  opi- 
nion of  the  Court  as  follows: 

Shippen,  President. — On  the  hearing  of  this  motion  the  Plain- 
tiffs were  called  upon  to  shew  their  cause  of  action  :  They  shew 
that  on  the  17th  of  September  1783,  a  certain  cause,  wherein 
Elisha  Donne  was  claimant  and  appellant,  against  the  brigantine 
Susamiah  and  her  cargo,  and  John  Penhalloxv  and  others  libel- 
lants  and  appellees,  was  tried  in  the  Court  of  Appeals  in  cases  of 
capture  established  by  Congress  in  the  city  of  Philadelphia.  And 
that  it  was  there  finally  adjudged  and  decreed  by  the  said  Court 
of  Appeals,  that  the  sentence  or  decree,  given  by  the  inferior  and 
superior  Courts  of  Judicature  in  the  State  of  New-Hampshire  in. 
the  said  cause,  should  be  revoked  and  annulled,  and  the  proper- 
ty specified  in  the  said  claim  should  be  restored  to  the  claimant. 
The  Plaintiffs  further  shew,  by  depositions,  that  notwithstand- 
ing this  final  decree  of  reversal,  the  Defendants,  although  re- 
quested, had  refused,  and  still  refuse,  to  restore  the  property 
specified  in  the  claim  of  the  said  Elisha  Doane,  the  said  Defend- 
ants being  owners  and  agents  of  the  privateer  M'-Clary,  which 
captured  the  said  brigantine  Susannah  and  her  cargo,  but  had 
converted  and  disposed  of  the  same  to  their  own  use.  Upon 
this  ground  the  action  is  brought  to  recover  the  value  of  the  said 
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brig  and  cargo  against  the  Defendants.  Two  other  actions  are  1787. 
brought  by  Isaiab  Doane  and  James  Sheppard  against  the  same  *■—- v— & 
Defendants  for  the  same  cause. 

The  motion  to  dissolve  these  attachments  is  founded  on  a  rule 
and  practice  of  this  Court,  that  in  cases  of  foreign  attachments, 
they  will  examine  into  the  Plaintiff's  cause  of  action,  and  if  they 
find  it  not  to  be  such  as  would  entitle  him  to  hold  the  Defendants 
to  special  bail,  they  will  dissolve  the  attachment.  This  rule  was 
founded  on  the  mischiefs  which  were  found  to  arise  from  ground- 
less attachments  of  the  ships  and  property  of  persons  not  inha- 
bitants or  resident  within  this  State,  and  is  conformable  to  the 
spirit  of  the  attachment  law. 

The  Council  for  the  Defendants,  in  order  to  shew  that  there 
are  not  sufficient  grounds  to  hold  the  Defendants  to  bail,  have 
produced  evidence  of  an  original  condemnation  of  the  brig  and 
her  cargo  as  lawful  prize  in  the  maritime  Court  of  New-Hampshire^ 
on  the  16th  day  of  December  1777,  agreeably  to  an  act  of  As- 
sembly of  that  State  ;  and  also  a  similar  condemnation  in  the 
Superior  Court  of  Judicature  of  that  State,  on  an  appeal  from 
that  maritime  Court,  with  an  order  for  sale  and  distribution  of 
the  property  among  the  captors,  and  an  actual  sale  and  distribu- 
tion accordingly.  And  they  urge,  that  the  subsequent  reversal 
of  those  sentences,  five  or  six  years  afterwards,  by  the  commis- 
sioners of  Congress  appointed  for  hearing  appeals  in  cases  of 
prize,  is  null  and  void,  and  insufficient  to  revest  the  property  in 
the  claimants,  Congress  having  had  no  power,  before  the  articles 
of  Confederation,  to  receive  appeals  in  case  of  prize.  They  also 
urge  that  a  prior  action  has  been  brought  by  the  present  Plain? 
tiffs  against  the  Defendants  in  the  State  of  jfas.sac/iusefts,  for  the 
same  cause  ;  and  that  on  the  trial  of  that  action,  the  judges  there 
determined,  that  the  decree  of  reversal  should  not  be  given  in 
evidence  to  the  jury ;  and  that  the  Plaintiffs,  in  order  to  avoid  a, 
verdict  against  them,  had  prayed  and  obtained  leave  to  discon- 
tinue that  action.  And  that,  therefore,  the  present  action  is  vex- 
atious, and  the  Defendants  should  not  be  held  to  bail. 

A  third  reason  is  also  urged  by  the  Defendants  Council,  that 
this  being  originally  a  cause  of  prize,  it  is  exclusively  of  Admi- 
ralty jurisdiction ;  and  that  no  action  will  lie  at  common  law,  ei- 
ther for  the  original  taking,  or  any  of  the  consequences. 

The  Court  have  heard,  and  deliberately  considered,  the  several 
arguments  on  these  points,  delivered  by  learned  council  on  both 
sides. 

The  first  point  involves  in  it  the  sovereign  rights  of  the  sepa- 
rate States  on  the  one  hand,  and  the  supreme  power  of  the  Unit- 
ed States  in  Congress  assembled  on  the  other;  and  is,  indeed,  a 
momentous  question  ;  which,  however,  we  shall  shew  in  the  de- 
cision of  the  third  point,  to  be  unnecessary,  and,  perhaps,  impro- 
per for  us  to  decide  upon. 

On  the  second  point,  it  is  proper  to  declare,  that  we  think  our- 
selves indispensably  bound  to  give  full  faith  and  credit  to  the  le- 
gal acts  of  our  Sister  States  j  and  that  the  judgments  given  in 
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1787.  the'11'  Courts  will  have  their  full  effect  here.  But  it  is  not  every 
U-Y--J  discontinuance  that  will  disable  a  Plaintiff  to  hold  a  Defendant 
to  bail  in  a  second  action  ;  that  will  depend  upon  the  circumstan- 
ces of  vexation  attending  the  case  ;  which  we,  likewise,  think 
it  unnecessary  to  discuss,  in  the  present  case,  as  we  are  clear 
and  unanimous  upon  the  last  point. 

The  whole  learning  upon  this  subject  is  collected  together  and 
'  drawn  to  a  point,  in  the  famous  case  of  Le  Caux  v.  Eden,  report- 

ed in  Douglas  572.  By  this  case,  and  the  cases  cited  by  the 
judges  in  support  of  their  opinion,  it  appears  clearly; — 1st,  That 
the  question  of  prize,  or  no  prize,  is  solely  and  exclusively  of 
Admiralty  jurisdiction,  and  not  triable  at  common  law.  2dly, 
That  not  only  the  original  taking,  but  all  the  consequences  are 
solely  appropriated  to  the  Admiralty.  3dly,  That,  although  there 
may  have  been  a  definitive  sentence  of  acquittal  in  the  Admiral- 
ty, and  that  sentence  conclusive  on  the  question,  yet  for  any  mat- 
ter happening  consequential  to  the  taking  as  prize,  no  suit  will 
lie  at  common  law  ;  and  that  in  all  those  consequential  cases,  not- 
withstanding the  sentence  of  acquittal,  the  question  of  prize  or 
no  prize  must  still  arise,  and  the  sentence  is  evidence  of  a  thing 
which  the  common  law  cannot  enquire  into. 

The  application  of  these  cases  to  the  cause  before  us,  i3  evi- 
dent and  obvious.  The  original  taking  of  the  Susanna  and  her 
cargo,  was  by  a  commissioned  privateer  as  prize ;  the  carrying 
her  into  port,  the  procuring  her  condemnation  in  the  maritime 
Court  of  New- Hampshire,  and  the  sale  and  distribution  by  order 
of  that  Court,  were  all  consequences  of  this  taking  as  prize. 
And,  notwithstanding  the  sentence  of  reversal  and  acquittal,  the 
question  of  prize  or  no  prize  will  still  occur. 

The  answer  given  by  the  Plaintiff's  Council  to  the  cases  cited 
in  Douglas,  is,  that  in  all  those  cases  the  facts  on  which  the  ac- 
tions were  founded,  happened  previous  to  the  decision  of  the 
question  of  prize  ;  but  that  in  these  actions  the  facts  which  sup- 
port them  occurred  after  the  final  sentence  of  acquittal,  when  the 
cause  was  at  rest,  and  it  was  no  longer  necessary  to  examine  the 
question  of  prize  j  which  facts  were,  that  after  the  final  sentence 
of  reversal  the  Defendants  were  requested  and  refused  to  res- 
tore the  property  agreeably  to  the  sentence,  and  converted  it  to 
their  own  use,  which  is  the  ground  of  the  action.  The  distinc- 
tion itself  does  not  appear  from  the  cases,  to  be  well  founded,  as 
it  is  not  the  time  when  the  facts  happened,  but  the  connection  they 
have  with  the  original  capture,  and  their  being  the  necessary 
consequences  of  the  capture,  that  gives  the  exclusive  jurisdic- 
tion to  the  Admiralty.  In  the  case  of  Ridly  v.  Eggles field  in  2 
Lev.  25,  there  had  been  a  previous  condemnation  of  the  ship  and 
goods  as  prize  in  Scotland,  and  two  subsequent  sales  on  land,  one 
in  Scotland  and  the  other  in  England;  under  which  last  sale  one 
of  the  parties  claimed  ;  yet  the  Court  say  that  this  does  not  alter 
the  case,  being  matters  consequential  upon  the  original  taking, 
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and  dependant  upon  it.  And,  it  is  observable,  that  in  this  very  1787. 
case,  as  it  is  reported  in  2  Srund.  259.  the  Court  say  that  the  va-  {  «  f 
lidity  of  the  sentence  in  the  Admiralty  Court  in  Scotland  was  de- 
terminable by  the  law  of  the  Admiralty  of  England,  and  not  by 
the  common  law*  If,  however,  the  distinction  made  by  the  Plain- 
tiffs Council  was  even  admitted  to  be  well  founded,  do  the  tacts 
on  which  these  actions  must  be.supported,  appear  to  be  subsequent 
to  the  final  acquittal  ?  It  is  true,  there  was  a  demand  and  reiusal 
subsequent  to  that  decree,  but  a  demand  and  reiusal  is  only  evi- 
dence of  a  conversion,  and  not  the  conversion  itself.  Are  we  to 
shut  our  eyes  against  the  other  evidence,  and  not  see  rvlien  the 
conversion  was  made  ?  It  appears  to  have  originated  on  the  taking 
the  vessel  as  prize  on  the  high  seas,  and  it  was  completed  on  the 
sale  and  distribution  of  the  money  in  pursuance  of  the  decree 
of  the  Superior  Court  of  New- Hampshire,  inconsequence  of  the 
taking  as  prize  : — All  this  long  before  the  reversal  of  the  decree. 
What  is  this,  then,  but  an  action  to  enforce  by  our  authority, 
the  decree  of  the  Court  of  Appeals?  Are  we  authorized  to  en- 
force that  decree  ?  Is  there  any  case  whatever  which  shews  that 
an  action  will  lie  at  common  law,  to  carry  into  execution  the  de- 
cree of  a  prize  court  of  Admiralty  ?  The  jurisdictions  of  the  two 
courts  are  intirely  separate,  and  they  judge  by  different  laws.  It 
is  true,  that  in  some  cases  the  courts  of  common  law  and  the  In- 
stance Court  of  Admiralty,  have  concurrent  jurisdictions,  as  in. 
suits  for  seamen's  wages;  but  in  no  case  whatever  have  the  Prize 
Courts  of  Admiralty  and  the  common  law  courts  a  concurrent 
jurisdiction. 

I  have  said  before  that  the  question  of  prize  would  still  occur 
in  this  action  ;  the  ultimate  fact  disputed,  is,  whether  the  vessel 
and  cargo  were  prize  "or  not:  the  evidence  to  support  or  contra- 
dict this  fact  arises,  on  one  side,  from  the  sentences  of  the  mari- 
time courts  of  Neru- Hampshire  ;  on 'the  other  from  the  sentence 
of  the  court  of  appeals  of  Congress.  The  validity  of  the  latter 
sentence  is  disputed  ;  if  we  say  it  is  valid,  we  in  effect  say  she  is 
no  prize,  if  otherwise,  we  sav  she  was  a  prize.  We  have  clear- 
ly no  authority  to  say  either  one  or  the  other.  By  the  case  in 
Saunders,  we  cannot  determine  upon  the  validity  of  the  sentence 
itself;  and  if  we  could,  vet  it  is,  as  justice  Buller  observes  in 
Douglas,  evidence  of  a  thing  which  a  common  law  court  has  no 
right  to  enquire  into. 

Upon  the  whole,  therefore,  as  the  question  to  be  tried  in  this 
action,  if  not  directly  a  question  of  prize,  is  yet  a  question  ari- 
sing upon  the  immediate  and  necessary  consequences  of  the  ves- 
sel's being  taken  as  prize,  which  is  solely  and  exclusively  of  AcU 
miralty  jurisdiction  ;  and  as  it  is  an  action  to  carry  into  execu- 
tion the  sentence  of  the  court  of  appeals,  which  we  have  no  au- 
thority to  do  (that  being  the  proper  judicature  to  carry  into  effect 
its  own  sentences)  we  think  the  present  action  will  not  lie,  and 
adjudge,  that  the  attachments  be  dissolved.* 

*  Se  &  2  DM.  Rep  160.    Ibid.  1M.    3  Dall.  Rep.  19.  54. 
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1787. 
*— v— ■  EASTWICK  v.  HUGG. 

THIS  was  an  action  for  money  had  and  received,  &c.  The  De- 
fendant, being  Sheriff  of  Gloucester  county  in  Neiv  Jersey, 
received  a  sum  of  money  for  the  Plaintiff,  which  he  lent,  with 
her  consent,  upon  a  mortgage  of  lands  in  that  State.  The  mort- 
gagor, from  time  to  time,  paid  the  interest  to  HuggA  and,  finally, 
in  the  year  1778,  paid  the  whole  principal  and  interest  to  him  in 
depreciated  paper  money.  It  did  not  appear  that  Hu^g  had  any 
express  authority  from  the  Plaintiff  to  recieve  this  payment  of  the 
principal  from  the  mortgagor,  and  she  afterwards  refused  to  ac- 
cept the  Continental  money,  insisting  that  she  was  entitled  to  re- 
cover the  full  sum  in  specie  ;  for  which,  accordingly,  the  present 
action  was  brought.  Upon  the  trial  of  the  cause,  the  Court,  in  their 
charge,  left  it  to  the  Jury,  to  give  such  damages  as  they  thought 
just;,  whereupon  a  verdict  was  returned  for  the  Plaintiff,  for  the 
full  amount  received  by  the  Defendant  {£  27.  10.)  in  hard  mo- 
ney ;  and  Leivis,  upon  the  ground  of  misdirection  moved,  for  a 
new  trial. 

In  support  of  this  motion,  two  points  were  made  for  the  De- 
fendant : — 1st,  That  in  an  action  for  money  had  and  received,  the 
Plaintiff  waves  all  tort,  admits  the  right  to  receive,  and,  there- 
fore, can  recover  no  more  than  has  actually  come  to  the  Defend- 
ant's hands.  2  Burr.  1003.  Coxvp.  416.  419.  Ibid.  199.  Bull.  iV. 
P.  128.  %dly,  That  the  Defendant,  in  this  case,  held  the  money 
as  trustee  for  the  Plaintiff,  and  ought,  therefore,  to  be  discharged 
from  any  payment,  except  in  the  identical  paper  money  which 
he  had  received.     2  Perm*  Lends,  493. 

Sergeant,  for  the  Plaintiff,  urged  that  the  Court  would  not 
grant  a  new  trial  where  the  object  was  so  inconsiderable;  nor 
merely  for  a  mistake  in  the  form  of  the  action,  if  the  justice  of 
the  cause  was  with  the  Plaintiff,  2  Burr.  936.  Coxvp.  601.  2 
Burr.  604.  5.  And,  he  insisted,  that  the  Jury  had  a  right  to  es- 
timate the  damages.     10  Mod.  19.     1  Ld.  Raijm.  1000. 

The  President,  after  consideration,  stated  the  circumstances 
of  the  case,  and  delivered  the  opinion  of  the  Court,  in  the  fol- 
lowing manner : 

Shippen,  President. — The  facts  were  shortly  these  : — The 
Defendant,  then  Sheriff  of  Gloucester  county  in  New-Jersey, 
having  in  his  hands  a  sum  of  money  belonging  to  the  Piain- 
tiff,  who  resided  in  the  city  of  Philadelphia,  in  the  year  1772, 
with  the  consent  of  the  Plaintiff,  lent  it  to  one  of  his  neighbours  in 
New- Jersey  at  seven/;er  cent,  interest.  A  bond  and  mortgage  was 
taken  for  it  in  the  name  of  the  Plaintiff,  which  were  left  in  the  De- 
fendant's hands  for  the  purpose  of  receiving  the  money  v.  hen  it 
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should  become  due,  for  the  use  of  the  Plaintiff.  The  obligor,  1787. 
whose  name  was  White,  paid  interest  at  different  times  to  the  ' — ^— * 
Defendant,  who  paid  it  over  to  the  Plaintiff.  In  the  month  of 
November,  1778,  the  Defendant  received  the  whole  principal  and 
interest  then  due  in  Continental  Money,  and  delivered  up  the  bond 
and  mortgage  to  the  debtor. — It  appeared  by  the  testimony  of 
II  hue  that  when  he  paid  the  money  to  Huqg  he  did  not  mean  to 
make  a  legal  tender  of  it,  although  he  brought  a  witness  to  be 
present  at  the  payment,  which  was  done,  as  he  said,  only  because 
he  himself  did  not  well  understand  the  English  language.  Hugg 
n$>t  having  paid  the  money  to  the  Plaintiff,  she  brings  this  action 
against  him  for  money  had  and  received  to  her  use. 

On  the  part  of  the  Plaintiff  it  was  contended  on  the  trial,  that 
the  Defendant  not  having  been  compelled  to  receive  the  Conti- 
nental Money,  received  it  in  his  own  wrong,  and  ought  to  answer 
the  full  sum  in  hard  Money  to  the  Plaintiff. 

On  the  part  of  the  Defendant,  it  was  urged,  that  the  Defend- 
ant being  authorized  to  receive  the  money,  had  received  it  pro- 
perly, in  the  then  current  money,  made  a  legal  tender  by  law, 
and  could  be  answerable  for  no  more  than  he  had  actually  received. 

The  Court  left  it  to  the  Jury  to  consider  the  justice  and  equity 
of  the  case,  but  hinted  their  opinion,  that,  considering  the  cir- 
cumstances of  the  times,  it  might  be  most  reasonable  and  just 
to  settle  the  sum  according  to  the  scale  of  depreciation.  At  the 
same  time  telling  them  that  this  action  was  in  the  nature  of  a  bill 
in  equity,  and  that  they  might  give  such  a  sum  in  damages  as 
they  thought  just.  The  Jury  found  a  verdict  for  the  Plaintiff  for 
the  sum  received  in  hard  Money,  A  motion  was  then  made  for 
a  new  trial  on  the  ground  of  misdirection. 

Having  had  time  to  deliberate  and  consider  the  law  arising  on 
this  case,  we  are  of  opinion,  that  the  Court  ought  not  to  have  left 
it  to  the  Jury  to  give  in  damages  more  than  was  actually  received. 
The  action  of  assumpsit  for  money  had  and  received,  has  been 
of  late  considered  to  be  of  so  liberal  a  nature,  that  it  is  not  to  be 
wondered  at,  that  on  a  sudden  its  extent  should  be  mistaken.  It 
is  a  very  beneficial  action,  not  only  for  the  Plaintiff,  but  the  De- 
fendant; yet,  it  has  its  limits.  It  is  beneficial  to  the  Plaintiff, 
because,  when  he  has  another  remedy  as  well  as  this,  he  may- 
elect  this,  and  is  under  no  necessity  to  state  the  special  circum- 
stances of  Ins  case,  but  may  make  it  out  by  evidence  on  the  trial. 
For  the  Defendant,  it  is  beneficial,  because,  as  Lord  Mansfield 
says,  he  can  be  liable  for  no  further  than  for  the  money  he  has  re- 
ceived, and  against  that  may  go  into  every  equitable  defence  upon 
the  general  issue.  It  is  in  fact  an  action  to  oblige  the  Defend- 
ant to  refund  what  he  has  received  ;  and  the  word  refund  ex  vi 
termini,  precludes  the  idea  of  his  being  answerable  for  more 
than  he  has  actually  received.  Interest,  indeed,  may  be  added 
as  damages  for  the  detention,  but  no  more.  In  this  kind  of  ac- 
tion the  Plaintiff  waves  ail  torts  and  special  damages ;  and  goes 
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178r.     only  for  the  money  received;  and  so  far  confirms  the  Defendant's 
l-v-^*    act,  as  that  he  cannot  gainsay  his  right  to  receive  it. 

As  to  the  justice  of  the  verdict,  it  is  not  so  very  apparent  as 
to  make  us  anxious  to  support  it,  against  the  rules  of  law:  Col. 
ffuggw&sthe  Plaintiff's  agent  in  this  matter,  without  any  reward, 
lie  was  an  Officer  in  the  American  army,  and  probably  thought 
the  support  of  the  war  depended  on  the  support  of  the  credit  of 
the  Continental  money;  it  was  the  only  money  then  in  circulation  ; 
and  though  it  had  depreciated  five  or  six  for  one,  he  might  rea- 
sonably- think  it  would  not  only  be  injurious  to  his  own  reputation, 
but  to  the  common  cause,  to  refuse  it.  All  these  circumstances 
must  have  been  known  to  the  Plaintiff,  and  yet  she  suffers  the 
bond  and  mortgage  to  remain  in  his  hands.  She  might  have  taken 
the  securities  from  him,  and  abided  by  the  consequences  of  re- 
fusing it  herself.  The  debtor,  White,  it  is  true,  swore  he  did 
not  mean  to  force  the  money  upon  Hugg;  but  it  is  as  true,  that 
when  he  brought  the  Continental  money  to  discharge  the  debt,  he 
brought  a  witness  with  him,  which  he  had  not  done  before  when 
he  paid  the  interest  in  hard  money.  This  circumstance  might 
reasonably  induce  a  belief  in  Hugg  that  he  meant  to  make  a  legal 
tender  of  the  money.;  and  White,  notwithstanding  what  he  says, 
might  possibly  have  availed  himself  of  it  as  a  legal  tender,  in 
case  Hugg  had  refused  the  money. 

For  these  reasons,  I  say,  the  justice  of  the  verdict  may  be  well 
questioned  ;  yet  if  the  case  had  been  before  the  Jury  in  such  a 
way  as  that  they  could  legally  have  given  damages  according  to 
their  discretion,  perhaps,  we  should  not  have  thought  it  proper 
to  set  aside  their  verdict,  on  account  of  their  having,  in  a  doubt- 
ful case,  exercised  their  judgment,  and  drawn  different  conclu- 
sions from  the  facts.  However  as  the  law  is  clear,  that  in  this 
kind  of  action,  the  Defendant  is  liable  for  no  more  than  he  has 
received,  we  must  order  a  new  trial.* 


*  On  the  second  trial  of  this  cause,  the  14th  of  May  lTSS,  Levy  called  the  De- 
fendant as  a.  witness,  to  prove  that  the  continental  bills  of  credit,  which  he  pro- 
duced in  Court,  were  the  identical  bills  he  received  from  White,  in  satisfaction  of 
the  mortgage.  But  Sergeunt  objected,  that  Hugg  was  not  an  agent  within  the 
meaning  of  the  act  ot  Assembly,  but  merely  a  person  who  had  officiously  received 
the  monies  of  another. 

The  Court  rejected  the  witness.  And  Shipped,  President,  observed,  that 
Hugg  appeared  to  have  been  an  agent  to  receive  the  interest ;  but,  it  was  evident, 
that  he  doubted  in  his  own  mind,  whether  his  authority  extended  any  farther;  for, 
it  is  in  proof,  that  when  he  was  tendered  the  principal,  he  referred  the  mortgagor 
to  the  Plaintiff"  herself,  who  resided  in  Pennsylvania.  There  must  be  some  satis- 
factory proof  of  his  being  actually  an  agent,  before  the  Court  can  allow  a  party  to 
be  sworn,  under  the  act  of  Assembly,  to  identify  the  money  in  dispute. 

By  the  verdict  of  the  second  Jury',  it  appears,  that  they  reduced  the  money  ac- 
cording to  the  scale  of  depreciation,  and  added  the  interest. 
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KUHN  v.  PRIMER. 

THE  Plaintiff  had  become  bound  to  one  Spkcit  in  the  pay- 
ment of  a  certain  sum  of  money  ;  and,  after  the  bond  was 
due, he  obtained  a  discharge  under  the  insolvent  laws.  Subsequent 
to  his  discharge,  the  Defendant  bought  sundry  goods  of  him,  and 
when  the  price  was  demanded,  tendered  SplecWs  bond  in  pay- 
ment, an  assignment  of  which  he  had  purchased  for  that  purpose. 
The  Plaintiff,  refusing  to  accept  it,  brought  chis  action,  and  on 
the  trial,  the  Defendant  offered  to  give  the  bond  in  evidence,  by 
way  of  sett  off;  in  consequence  of  which  the  balance  would  have 
been  turned  in  his  favour. 

Sergeant,  for  the  Plaintiff,  opposed  the  admission  of  the  bond 
in  evidence,  and  cited  Bull.  L.  N.  P.  179. 

Levy  contended  that  the  evidence  ought  to  be  allowed,  and  re- 
ferred to  the  same  book,  page  170. 

By  the  Court  : — The  hardship  that  must  attend  the  admission 
of  the  bond,  would  in  reason  be  alone  sufficient  to  determine  us 
to  reject  it.  An  insolvent  debtor  could  never  get  forward  in  the 
world,  if  his  old  bonds,  and  other  negotiable  papers,  were  thus 
capable  of  being  put  in  force  against  him.  A  debt  of  £.  50 
might  be  bought  for  50s.  and  the  debtor,  after  his  discharge,  be 
liable,  by  such  negotiations,  to  be  defeated  in  every  action,  and 
baffled  in  every  contract. 

But  the  law  is  clear,  that  the  assignment  being  after  the  insol- 
vency, the  Defendant  can  be  in  no  better  condition  than  the  as- 
signor, who  could  only  come  in  for  a  dividend.* 

The  evidence  was  overruled,  and  Levy  tendered  a  bill  of  ex- 
ceptions, f 


HOCKER  v.  STRICKER,  Under  Sheriff. 

IT  was  ruled  in  this  case,  that  before  the  goods  are  removed, 
the  Sheriff  ought  to  allow  a  reasonable  time,  for  the  Defend- 
ant in  Replevin  to  find  security  on  a  claim  of  property ;  which,  in, 
the  practice  of  Pennsylvania,  supplies  the  place  of  a  writ  de  pro- 
prietate probanda:  And  Shippen,  President,  said,  that  if  the  Ju- 
ry were  of  opinion  that  a  reasonable  time  had  been  refused,  the 
Defendant,  Strieker,  could  not,  in  an  action  of  trespass,  justify 
under  the  writ  of  Replevin.% 

*  See  2  Stra.  1234. 

|  The  case  being  removed  by  a  writ  of  error  into  the  Supreme  Court,  the  judg? 
merit  of  the  Common  Pleas  was  reversed.     See  post. 
\  See  ant.  156. 
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BUSBY  p.   BUSBY. 

THIS  was  a  case  stated  for  the  opinion  of  the  Court.  It  was 
argued  oil  the  1  1th  instant  by  Sergeant  on  the  one  side  ;  and 
Lewis  and  Levy  on  the  other.  This  day  the  Prt  sident  .repeated 
the  case,  and  delivered  the  opinion  of  the  Court  as  follows. 

Shippen,  President. — The  question  arises  upon  the  will  of  Tho- 
mas  Busby,  whether  the  devise  to  his  wife  of  a  certain  piece  of 
land  therein  mentioned,  passes  a  fee  simple,  or  an  estate  for  life 
only — There  are  no  words  of  limitation  in  the  devise  ;  but,  it 
is  contended,  that  in  the  introductory  part  of  the  will,  and  by 
the  whole  will  taken  together,  it  was  the  clear  intention  of  the 
testator  to  pass  a  fee.  The  intention  of  the  testator  is  said  to 
be  the  pole  star  to  guide  the  construction  of  wills. — But  there  are 
two  qualifications  to  this  rule  -y  1st,  That  this  intention  must  not 
clash  with  the  rules  of  law  ;  and  2dly,  That  where  legal  technical 
terms  are  wanting,  the  intention,  to  supply  them,  must  be  clear 
and  manifest  from  the  words  and  expressions  in  the  will. 

The  will  begins  with  these  words  ;  "  And  as  to  what  worldly 
"  estate  I  am  blessed  with,  I  dispose  of  as  followeth." — There 
are  three  devises  which  relate  to  the  real  estate  :  First,  a  devise 
41  to  his  son  Isaac  Busby  of  the  house  and  plantation  where  the 
"  testator  then  dwelt,  with  all  the  appurtenances  thereunto  be- 
*s  longing,  to  have,  and  to  hold  unto  the  said  Isaac  Busby  his  heirs 
"  and  assigns  for  ever,  he  paying  his  brother  ten  pounds  a  year 
*'  during  his  natural  life."  The  second  devise  is  to  his  wife  of  the 
land  now  in  dispute,  in  these  words:  "  1  give,  devise,  and  be- 
*'  queath,  unto  my  wife  Mary,  a  certain  piece  of  land  bounding 
"  on  William  Busby,  &c.  Also  I  give  my  said  wife  one  third  of 
*'  such  moveable  estate  as  shall  be  remaining  after  ihe  payment  of 
*4  my  debts  and  funeral  expences,  and  such  legacies  as  are  here- 
"  in  after  given,  which  shall  be  in  lieu  of  her  dower  or  thirds  of  my 
"  estate." — He  then  gives  several  pecuniary  legacies  to  his  seve. 
ral  children,  and  bequeaths  the  remaining  two  ihirds  of  his  per- 
sonal estate  to  his  son  Isaac  and  his  five  sisters,  equally  to  be  di- 
vided between  them. — And  the  third  and  last  disposition  of  his 
land  is  a  direction,  that  his  house  and  land  by  the  mill  should  be 
sold  by  his  executor. 

The  word  tk  estate"  in  a  will,  connected  with  a  devise,  as 
"where  a  man  gives  all  the  residue  of  his  estate,  or  gives  his  es- 
tate in  such  a  place,  will  pass  a  fee  simple  without  words  of  inhe- 
ritance ;  because  it  shall  be  intended  that  he  meant  to  give  the 
whole  estate  which  he  himself  had,  both  as  to  quantity  and  quality. 
The  words,  "As  to  all  my  worldly  estate,"  in  the  beginning  of  the 
will,  unconnected  with  any  particular  devise,  shew  an  intention 
to  dispose  of  his  whole  estate,  but  will  not  carry  an  estate  that  is 
clearly  omitted  ;  but  if  it  be  dubious  whether  it  be  omitted  or  not, 
it  will  help  the  interpretation.  There  are  many  cases  in  the  law 
book*  of  wills  beginning  with  these  words  ;  X  shall  content  my* 
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self  with  animadverting  upon  only  two  of  them   cited,  one  on     1787. 
one  side  of  the  question,  and  the  other,  on  the  other  side  a ,  they    ^y^ 
appear  to  me  to  be  the  most  similar  to  the  present  case,  as  to  this 
point. 

The  first  is  the  case  of  Frogmorton  v.  Holiday  in  1  Black.  Rep. 
£35.  and  J  Bit, r.  16;  8. — The  will  in  that  case  began,  as  here, 
"  As  to  all  her  worldly  affairs  and  estate  ;  it  is  similar  to  it  like- 
wise in  disposing  of  the  residue  of  her  personal  estate,  and  not 
mentioning  the  realty,  and  also  in  containing  a  devise  of  another 
estate  with  words  of  inheritance.  But  there  is  an  ingredient  in 
that  case,  on  which  the  greatest  stress  appears  to  have  been  laid 
by  the  Judges ;  which  was,  that,  in  the  devise,  the  trustee  charg- ' 
€  i  the  house  and  garden  with  the  pa\  ment  of  fifty  pounds  out  of 
the  yearly  rents  and  profits;  the  annual  rent  was  ten  pounds  a  ' 
year  ;  the  devisee  was  about  seven  years  old  at  the  death  of  his 
mother,  and  there  was  a  direction  that  if  the  devisee  should  die 
in  his  minority,  then  the  house  and  garden  should  go  to  the  tes- 
tatrix's three  daughters  share  and  share  alike — Here,  though 
the  charge  on  the  profit*,  unconnected  with  other  circumstances, 
would  not  have  passed  a  fee,  yet  the  Court  said  this  was  a  mid- 
die  case,  and  that  the  reason  why  this  mode  of  payment  was  or- 
dered, was  apparently  because  the  devisee  was  a  minor,  and  the 
limitation  over,  if  he  should  die  before  the  age  of  21,  shewed 
the  testator  meant  the  heir  should  not  have  it ;  for,  if  the  devisee 
was  barely  to  take  an  estate  for  life,  the  time  of  his  death  must 
be  immaterial  to  the  devise  over  ;  but  limiting  it  over,  only  upon 
the  contingency  of  his  dying  in  his  minority,  shewed  that  the  tes- 
tator intended  to  give  him  an  absolute  estate  in  fee,  which  he 
might  dispose  of  when  he  came  of  age. — The  implication  was 
therefore  thought  by  the  Court  to  be  a  necessary  one,  and  the 
other  parts  of  the  will  assisted  the  construction. 

The  case  cited  on  the  other  side  as  most  material,  is  the  case 
of  Frogmorton  v.  Wright  in  2  Blackst.  R.  889. — There  the  will 
began,  as  here,  tl  As  to  all  mv  temporal  estate;"  there  were  no 
words  of  inheritance  in  the  particular  devise,  and  there  was  a 
disposition  of  the  residue  of  the  personal  estate  only.  There  the 
Court  said,  though  the  probable  intent  of  the  testator  was  an  ab- 
solute disposition,  yet  it  is  not  a  certain  intent,  nor  is  it  a  legal 
disposition. — In  the  report  of  the  same  case,  in  3  Wils.  414,  the 
whole  will  is  set  out,  and  it  appears  that  there  were  two  devises 
of  lands  to  his  different  nephews,  nearly  in  the  same  words,  and 
several  pecuniary  bequests  to  his  other  nephews  and  nieces.  The 
Chief  Justice  there  says,  it  may  seem  probable  that  the  testator's 
intention  was  that  his  nephew  William,  should  have  a  fee  ;  but  it 
is  a  clear  rule  of  law  that  there  must  be  express  words  or  a  neces- 
sary implication  to  disinherit  the  heir  at  law,  and  where  neither 
of  them  appear,  the  legal  operation  of  the  words  of  the  will  must 
govern.  In  the  case  first  mentioned,  in  1  Blackstone,  the  Court 
say,  there  was  a  necessary  implication,  and,  therefore,  they  de- 
termined it  a  fee  :  In  the  latter  case,  there  was  no  necessary  im- 
plication, therefore,  they  determined  it  only  an  estate  forlile. 
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1787.  The  implications  contended  for,  on  the  part  of  the  Plaintiff,  in 
*— v— ^  this  case,  do  not  appear  to  me  to  be  necessary  implications  ;  they 
amount  at  most  to  probable  ones;  but  we  are  not  wan-anted  n 
departing  irom  the  rules  of  law  by  probable  conjectures. — And, 
it  may  be  questioned,  whether  even  these  probabilities,  are  not 
overbalanced  bj  the  presumptions  arising  from  the  devise  of  his 
house  and  plantation  to  his  son  Isaac  Busby,  in  which  he  careful- 
ly and  formally  inserts  an  habendum  to  him,  his  heirs  and  assigjis 
for  ever :  And  also  by  his  adding  to  the  devise  of  the  land  in 
controversy,  that  it  should  be  in  lieu  of  her  dorver  or  thirds  of  his 
estate  ;  it  being  well  known  in  the  country  that  such  dower  or 
thirds  of  land  is  only  during  life. 

We  are,  therefore,  of  opinion  that  Mary  Busby  took  only  an 
estate  for  life  by  the  devise. 

Judgment  for  the  Defandant. 


Supreme  Com?  of  f  enn^ftiama: 


'January  Term,  178 8« 


MILLAR  v.  HALL. 

RULE  to  shew  cause  why  an  Exoneretur  should  not  be  entered 
on  the  bail-piece. — The  Defendant  had  obtained  his  dis- 
charge under  the  insolvent  law  in  the  state  of  Maryland,  which 
law  was  enacted  subsequent  to  the  debt  in  question,  and  to  the 
institution  of  this  suit.  It  was  stated,  and  allowed,  that  the  mo- 
ney for  which  the  action  was  brought,  had  been  paid  to  Hall  in 
Maryland,  on  account  of  goods  sold  and  delivered  upon  a  com- 
mission as  the  partner  of  Millars  but  that  the  original  agreement 
under  which  they  acted  in  the  sale  of  those  goods  was  executed 
in  Philadelphia,  and  that  the  proceeds  belonged  to  merchants  re- 
siding in  Pennsylvania,  where,  consequently,  the  payment  was 
to  be  made.  It  was,  likewise,  admitted,  that  the  Defendant  was 
resident  in,  and  subject  to  the  laws  of  Maryland ;  and  that  the 
Plaintiff  was  resident  in,  and  subject  to  the  laws  of  Pennsylvania: 
And  it  did  not  appear  to  the  Court  that  the  Plaintiff  was  returned 
as  a  creditor  in  the  Defendant's  schedule  ;  nor  was  any  notice  of 
the  time  and  place  of  surrender  served  upon  him,  though  a  ge- 
neral publication  of  the  Defendant's  intention  to  take  the  benefit 
of  the  insolvent  law,  was  made,  in  the  usual  form,  in  the  Balti- 
more Gazette. 

Moylan,  in  shewing  cause  against  the  rule,  argued,  that  accord- 
ing to  the  strict  idea  of  a  municipal  law,  it  was  limited  in  its  ope- 
ration to  the  jurisdiction  of  the  state  that  made  it;  for  jus  civile 
est  quodtjuisque  sibi populus  constituit ;  and  to  a  free  people  parti- 
cularly, it  must  appear  unreasonable  that  there  should  be  legisla- 
tion where  there  is  no  representation.  2  Inst.  98.  There  are, 
however,  he  acknowledged,  cases  in  which  an  indirect  effect  is 
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1788.  given  to  foreign  statutes  in  order  to  accomplish  the  rules  of  jus- 
*»- v— *  tice  ;  as  in  the  instance  of  contracts  entered  into  in  other  coun» 
tries,,  or  of  bargains  which  are  unlawful  where  made;  or  of  a 
certificate  obtained  under  a  bankrupt  law  in  a  foreign  nation,  of 
which  both  debtor  and  creditor  are  members  and  subjects.  Prin. 
cf  Eq.  $'6S.  1  Black.  Rep.  234.  256.  But  still,  in  all  these  ex- 
ceptions, the  foreign  statutes,  as  such,  have  no  coercive  autho- 
rity extra  territorium,  but  are  received  only  by  consent  as  far  as 
they  are  necessary  to  justice. 

He  then  contended  from  the  facts,  that  the  Defendant  did  not 
Come  within  the  principle  of  any  of  the  cases  referred  to ;  for,  as 
the  Plaintiff  was  not  a  subject  of  Maryland,  it  cannot  be  presumed 
that  either  by  himself  or  his  representatives,  he  has  consented  to 
the  Defendant's  discharge,  or  rather  to  the  law,  by  which  that 
discharge  was  authorized;  that,  as  between  the  Plaintiff  and  De- 
fendant, the  place  of  the  contract,  which  ih<t  law  materially  re- 
gards, was  Philadelphia,  where  the  merchants  to  whom  the  mo- 
ney was,  in  fact,  payable,  resided  ;  and  that  even  if  the  contract 
had  been  made  in  Maryland,  the  Defendant  would  not  be  in  a 
better  condition  on  that  account,  as  the  law  under  which  he  was 
discharged,  was  enacted  several  years  afterwards,  and,  there- 
fore, could  not  have  been  in  the  contemplation  of  the  parties  in 
making  their  agreement. 

He  urged,  likewise,  the  inconveniences  that  would  attend  the  ad- 
verse doctrine,  from  a  variety  of  considerations.  Suppose  there 
had  been  no  bankrupt  law  in  Pennsylvania,  and  that,  in  truth,  our 
Legislature  disapproved  of  it^  yet,  every  debtor  by  going-  into  Ma- 
ry  land  and  complying  with  the  terms  of  their  general  act,  or,  per- 
haps, by  virtue  of  a  special  one,  might  obtain  a  certificate,  which, 
it  is  contended,  would  discharge  him  from  his  creditors  here  ;  and 
thus  another  state  would  make  laws  for  us,  not  onlv  without  our 
consent,  but  contrary  to  our  interior  policy.  Again,  if  no  other  no- 
tice is  required  than  an  advertisement  in  a.  Maryland  newspaper, 
which  the  citizens  of  Pennsylvania  seldom'  read,  the  spoils  may  be 
shared  among  the  creditors  present,  to  the  exclusion  of  the  ab- 
sent ;  who,  at  the  same  time,  have  been  guilty  of  no  fault  or  neg- 
ligence, but,  if  they  had  been  apprized  of  the  transaction,  might 
have  suggested  such  circumstances  of  fraud,  as  would  prevent 
the  granting  the  very  certificate,  which  is  set  up  as  a  conclusive 
bar  to  their  just  demands.  In  England  (he  king  is  not  bound  by 
the  bankrupt  laws,  1  Atk.  303.  and  shall  we  be  bound,  who  are 
not  in  any  degree  connected  with  the  government  that  made  them  ? 
If  Maryland 'had  given  a  preference  to  her  own  citizens  in  the  dis- 
tribution of  an  insolvent's,  or  a  bankrupt's  estate,  ought  we,  who 
are  strangers,  to  be  affected  by  the  certificate  of  discharge,  though 
we  derive  no  benefit  from  the  surrender  of  property  ?  Where,  or 
how,  is  the  line  to  be  drawn  ?  If,  indeed,  the  certificate  is  to  be 
universally  operative,  so  ought  the  assignment  of  the  bankrupt's 
estate  to  be,  since  the  words  of  the  bankrupt  laws  are,  in  this  re- 
spect, as  comprehensive  and  forcible,  as  in  that;  and  yet  it  is  an 
established  doctrine,  that  the  assignment  is  only  binding  in  the 
state  in  which  the  commission  issues.     Doug.  160.     The  act  of 
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Maryland  is  an  insolvent,  and  not  a  bankrupt  law,  as  it  works  no     1788. 
extinguishment  of  the  debt,   but  leaves  all  fu  ure  acquisitions   of    V*-y — I 
property  liable  to  the  creditors  ol   the   person  discharged  :    And 
in  the  case  of  James  ct  al.  v.  Alien,  ant.  188.  Shippen,  Pi  esident, 
determined  that  an  insolvent  law  of  Nexv- Jersey  was  local  in  its 
terms,  and  local  in  its  nature. 

Ingersol,  in  support  of  the  rule,  having  stated  that  an  Exoneretur 
might  be  entered  without  an  actual  surrender  of  the  principal: 
Barn.  194.  1  Com.  Dig.  496.  and  proved  that  the  Defendant  had 
complied  with  the  terms  of  the  insolvent  law  of  Maryland,  ob- 
served, that  imprisonment  had  been  thought  by  very  judicious 
writers,  to  be  an  act  illegal  in  itself;  Burgess  on  Jnsolv.  and  it 
seems,  indeed,  that  the  only  reasonable  justification  of  it,  is  to 
compel  a  debtor  to  surrender  all  his  effects  for  the  benefit  of  his 
creditors.  When  that  is  done,  it  is  not  only  unreasonable  and 
unjust,  but,  by  the  express  provision  of  the  Const,  of  Penn.  \.  8. 
independent  of  the  doctrines  founded  on  the  common  law,  it  is 
illegal  to  restrain  a  man's  personal  freedom. 

He  then  contended,  that  from  general  principles,  from  positive 
authorities,  arising  under  the  bankrupt  laws  of  different  countries, 
from  the  reason  of  the  thing,  and  from  the  mischievous  conse- 
quences of  a  contrary  position,  the  discharge  of  the  Defendant 
in  one  state,  ought  to  be  sufficient  to  discharge  him  in  every 
state;  without  this,  perpetual  imprisonment  must  be  the  lot  of  every  ■ 
man  who  fails;  and  all  hope  of  retrieving  his  losses  by  hones  and 
industrious  pursuits,  will  be  cut  off  from  the  unfortunate  bankrupt. 

But  a  debt  paid  according  to  the  law  of  a  foreign  country,  though, 
in  a  depreciated  medium,  has  been  decreed  to  be  a  satisfaction  ; 
and  a  cessio  bonorum  in  Holland,  which  is  a  discharge  there,  was 
decided  to  have  the  same  effect  in  England.  Co.  Bank.  Lazo  60. 
1.  2.  115.  347.  Green  Bank.  Law  loT.  260.  2  Stra.  738.  1  Atk. 
119.  Brown  Cases  in  Chan.  376.  These  authorities  apply  here 
with  additional  force,  under  the  sanction  of  the  articles  of  Con- 
federation, which  declare,  that  "  fuil  faith  and  credit  shall  be  given 
"  in  each  of  these  states  to  the  records,  acts,  and  judicial  proceed- 
44  ings  of  the  courts  and  magistrates  of  every  other  state  :?*  "  And 
44  also,  that  the  free  inhabitants  of  each  of  these  states  shall  be 
"  entitled  to  all  privileges  and  immunities  of  free  citizens  in  the 
44  several  states;  and  the  people  of  each  state  shall  have  free  in- 
44  gress  and  regress  to  and  from  any  other  state."     See  Art.  4. 

The  Chief  Justice,  after  consideration,  delivered  the  opi- 
nion of  the  Court. 

M'Kean,  Chief  Justice. — This  comes  before  the  Court  on  a 
motion  for  leave  to  enter  an  Exoneretur  on  the  bail-piece,  upon  this 
pincipie,that  the  Defendant  has  been  discharged  under  an  insolvent 
law  of  the  state  of  Maryland,  which  is  in  the  nature  of  a  general 
bankrupt-law.  To  this  it  has  been  objected,  that  the  insolvent 
law  by  which  the  Defendant  has  been  discharged,  was  made 
pending  the  action,  asd  therefore  ought  not  to  operate  in  the 
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1788.  present  case,  even  if  the  laws  of  any  particular  country  could  be 
'U. -y— '  extended  beyond  the  jurisdiction  of  that  country,  which  has  like- 
wise been  denied  ;  and,  it  is  said,  that  in  order  to  give  a  binding 
force  to  laws,  it  is  necessary  thai  the  person  to  be  affected  should 
have  consented  to  them  either  by  himself,  or  his  representatives. 

But,  having  considered  the  principles  of  the  law  of  nations,  and 
the  reciprocal  obligation  of  the  states  under  the  articles  of  Con- 
federation, we  are  of  opinion,  that  the  act  oi  Assembly  by  which 
the  Defendant  has  been  discharged,  must  be  considered  as  a  ge- 
neral bankrupt-iaw,  made  for  general  purposes,  and  equally  ad- 
vantageous to  all  his  creditors.  To  execute,  therefore,  upon  his 
person  out  of  the  state  in  which  he  has  been  discharged,  would 
be  giving  a  superiority  to  some  creditors,  and  affording  them  a 
double  satisfaction — to  wit,  a  proportionable  dividend  of  his  pro- 
perty there,  and.the  imprisonment  of  his  person  here. — It  is  true, 
that  the  laws  of  a  particular  country,  have  in  themselves  no  extra- 
territorial force,  no  coercive  operation  ;  but  by  the  consent  of  na- 
tions, they  acquire  an  influence  and  obligation,  and,  in  many  in- 
stances, become  conclusive  throughout  the  world.  Acts  of  par- 
don, marriage,  and  divorce,  made  in  one  country,  are  received 
and  binding  in  all  countries.  In  the  state  of  Delaware  there  is  a 
law,  a  narrow  and  contracted  one  indeed,  which  obliges  execu- 
tors or  administrators  to  discharge  the  debts  due  from  the  de- 
ceased to  his  creditors  xuithin  the  state,  in  preference  to  every 
other.  This  the  executor  is  obliged  to  comply  with,  because  he 
is  immediately  under  the  coercion  of  the  law  which  prescribes  it; 
so  that  the  distribution  thus  made,  is  certainly  binding  out  of  the 
state,  and  the  law  is  in  that  respect  every  where  recived  ;  for,  it 
would  be  more  unjust  to  compel  the  executor  who  acted  legally 
in  his  own  state,  to  pay  the  money  out  of  his  pocket,  than  that 
the  creditor  should  lose  the  amount  of  his  demand. 

With  respect  to  the  argument,  that  no  person  can  be  bound  by 
laws  to  which  he  has  not  either  directly  or  virtually  consented,  it 
must  be  observed  that,  though  Mr.  Millar,  the  Plaintiff,  was  not 
a  citizen  of  Maryland,  yet  Mr.  Hall  was  ;  and  he  by  the  law  in 
question,  has  been  obliged  to  transfer  all  his  effects  for  the  bene- 
fit of  all  his  creditors.  Having  done  this,  we  must  presume  that 
he  has  fairly  done  it,  and  therefore  to  permit  the  taking  his  per- 
son here,  would  be  to  attempt  to  compel  him  to  perform  an  im- 
possibility, that  is,  to  pay  a  debt  after  he  has  been  deprived  of 
every  means  of  payment, — an  attempt  which  would,  at  least, 
amount  to  perpetual  imprisonment,  unless  the  benevolence  of  his 
friends  should  interfere  to  discharge  the  Plaintiff's  account. 

From  the  nature  of  the  act  then,  it  appears  to  be  founded  up- 
on equitable  grounds,  for  general  and  just  purposes;  it  ought  there- 
fore to  be  regarded  in  all  other  countries,  and  should  enjoy  that 
weight,  in  our  decisions,  which  it  naturally  derives  from  general 
conyeniency,  expediency,  justice,  and  humanity.  For,  mutual  con- 
veniency,  policy,  the  consent  of  nations,  and  the  general  princis 
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pies  of  justice  form  a  code  which  pervades  all  nations,  and  must     1788. 
be  every  where  acknowledged  and  pursued.  **■— -v-— J 

Upon  the  whole,  it  is  clear,  that  tins  transaction  does  not  arise 
in  fraudem  legis,  and  that  extending  the  law  of  Maryland  to  its 
present  object,  will  be  in  no  degree  derogatory  to  the  independ- 
ence and  sovereignty  of  this  bUte  : — Therefore,  let  the  exonere- 
tur  be  entered."* 

RESPUBLICA  v.  GORDON. 

HpHE  Defendant  was  included  in  an  act  of  proclamation  issued 
T  during  the.late  war,  and  not  appearing  within  the  time  pre- 
scribed, was  attainted  of  treason  for  adhering  to  the  king  of  Great 
Britain,  in  consequence  of  which  his  estate  was  confiscated  to  the 
use  of  the  common  wealth,  but  ithad  never  been  taken  into  possession. 

He  returned,  since  the  peace,  to  the  state  of  Pennsylvania,  and 
applied  to  the  executive  council,  representing  that  he  was  a  minor 
at  the  lime  of  the  attainder,  and  was  forcibly  prevented  by  his 
guardian  from  joining  the  American  army; — for  which  reasons 
he  prayed  a  restoration  of  his  estate.  The  Council  said,  they 
were  ready  to  grant  him  a  pardon,  but  that  they  had  it  not  in  their 
power  to  restore  his  estate,  which  was  a  matter  of  legislative  ju- 
risdiction. Mr.  Gordon,  therefore,  addressed  several  members 
of  the  general  assembly,  but  he  was  there  answered,  that  the 
executive  council,  or  the  supreme  court  of  justice,  was  the  pro- 
per tribunal  to  hear  and  determine  the  merits  of  his  case.  The 
Defendant,  by  the  advice  of  his  Council,  again  applied  to  the  ex- 
ecutive power,  and  requested,  that,  to  bring  the  matter  before 
the  judges,  the  attorney-general  might  be  directed  to  file  a  sug- 
gestion in  the  supreme  court,  of  the  Defendant's  being  attainted 
in  the  manner  above-mentioned. 

This  being  done  accordingly,  Mr.  Gordon  gave  bail  for  his  ap- 
pearance, and  two  pleas,  1st.  infancy,  and  2dly.  duress,  were 
tiled,  to  the  suggestion  thus  made,  on  the  behalf  of  the  common- 
wealth ; — to  the  former  of  these,  the  attorney-general  demurred, 
and  joined  issue  on  the  latter. 

But  now  the  Chief  Justice  delivered  the  opinion  of  the  Court, 
that  any  proceedings  against  Mr.  Gordon,  the  Defendant,  would 
contravene  an  express  article  in  the  treatv  of  peace  and  amity, 
entered  into,  between  the  United  States  of  America  and  Great 
Britain,  for  which  reason  they  could  not  sustain  the  suggestion 
filed  by  the  attorney-general.  And  the  Defendant  was  accordingly 
discharged.! 

*  See  post  294.  Thompson  v.  Young.  II  366.  Gorgerat  et  al  M'Carty,  2  Bali  Sep. 
100.  256.    3  Ball.  Rep  369.     See  also  I  East.  Rep.  6.  2  H.  Black.  553. 

f  The  object  that  tlie  Defendant  meant  to  accomplish  by  this  proceeding,  was 
to  reverse  the  attainder;  in  consequence  of  which  his  title  to  the  estate  would  re- 
vive, and,  as  it  had  not  been  appropria'ed  or  disposed  of  by  the  Commonwealth, 
there  would  then  be  no  obstacle  to  his  taking  immediate  possession.  The  Legisla- 
ture soon  afterwards  passed  an  act  in  favour  of  Mr,  Gordon's  pretensions.  See  S 
Ball.  Rep.  1.  Ibid.  199.  Ibid,  305.  in  note. 

Vol.  I.  G  g 
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1788.  STEINMETZ  et  al.  v.  CURREY. 

MOTION  for  a  new  trial.  The  circumstances  of  the  case 
were  these  : — James  Whitelaw  drew  a  bill  of  exchange, 
dated  the  30th  of  October  1775,  for  £.  239  18  0  sterling,  upon 
William  Houston  and  Co.  in  Refrew  near  Glasgozv,  payable  on  the 
1st  of  August,  1776,  in  favour  of  John  Witherspoon,  or  order; 
which  bill  was  afterwards  indorsed  by  the  said  John  lVitherspoo?i, 
by  Archibald  Currey  (the  Defendant)  by  Archibald ard  Wm.  Blair , 
by  John  Pringle,  by  Steinmetz  and  Bell,  (the  Plaintiffs)  by  Mark 
Freeman  and  by  William  Cowpland.  The  Defendant's  indorsement 
was  made  on  or  about,  the  17th  of  April  1777,  and  the  bill  was 
presented  and  protested  for  non-acceptance  on  the  30th  of  Decem- 
ber 1778;  of  which  notice  was  given  on  the  28th  of  April  1780, 
to  the  Plaintiffs,  who  on  the  9th  of  November  folloxving,  paid  the 
amount,  and  giving  notice  thereof  to  the  Defendant  on  the  17th 
of  October  1782,  they  commenced  the  present  action  on  the  suc- 
(     ceeding  day. 

Upon  the  trial,  the  Court  was  moved  to  direct  the  Jury  to  find 
a  special  verdict;  but,  perceiving  so  great  a  complication  of  fact 
and  law  in  the  case  ;  and,  being  doubtful,  as  the  whole  transac- 
tion happtne  d  flagrante  bello,  whether  the  point  of  reasonable  notice 
of  the  protest,  was  proper  for  them,  or  the  Jury,  to  determine, 
it  was  thought  best,  upon  the  whole,  to  leave  it  to  the  Jury  to  find 
either  a  special,  or  a  general  verdict,  as  they  should  think  ad- 
visable.    The  Jury  found  a  general  verdict  for  the  Plaintiff. 

The  motion  for  a  new  trial  was  made,  and  argued,  at  the  last 
term;  and  now  the  Chief  Justice,  having  recapitulated  the  pre- 
ceding htate  of  the  case,  delivered  the  opinion  of  the  Court. 

M'Kean,  Chief  Justice. — The  motion  for  a  new  trial  in  this 
cause,  has  been  supported  on  two  grounds :  1st,  Because  the 
Plaintiffs  declare  on  the  first  bill  of  exchange,  and  produce  the 
second  and  third,  with  a  protest  of  the  second;  alleging,  that 
the  first  was  also  protested,  but  furnishing  no  proof  of  that  fact. 
And  2dly,  Because  the  verdict  was  against  law  and  evidence. 

Granting  new  trials  depends  on  the  legal  discretion  of  the  Court, 
guided  by  the  nature  and  circumstances  of  the  particular  case.  1 
Burr.  293.  7'he  Courts  of  England  have  granted  them  where 
the  Jury  have  found  a  general  verdict,  after  Council  have  prayed 
for,  and  the  Court  have  directed,  a  special  one.  8  Mod.  220.  1 
Will.  212.  So  where  the  verdict  is  against  the  strength  of  the 
evidence,  and  the  trial  is  peremptory.  12  Mod.  439.  1  Barn.  Motes 
322.  1  Stra.  584.  2  Ld.  Raym.  1358.  S.  C.  1  Burr.  395.  And 
where  the  matter  appears  to  the  Court  to  deserve  a  re-examination, 
they  have  likewise  frequently  ordered  a  new  trial.  12  Mod.  336. 
347.  Fin.  Abr.  trial.  K  g.  f  475. 

In  the  present  case,  the  verdict  appears  to  be  against  the  strength 
of  the  evidence.     Two  years  and  a  half  (from  the  28th  of  April 
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1780,  until  the  17th  of  October  1782,)  elapsed  between  the  time  1788. 
at  which  the  Plaintiffs  had  notice  of  the  protest  of  the  bill  in  ques-  <—  -v— * 
tion,  and  the  time  when  they  gave  notice  to  the  Defendant:  And, 
as  the  former  resided  at  Philadelphia,  and  the  latter  at  Poughkep- 
sie,  in  the  state  of  New-York,  the  distance  of  these  places,  which 
is  less  than  150  miles,  does  not  sufficiently  account  for  so  extra- 
ordinary a  delay,  even  though  it  happened  during  a  war. 

It  is  well  understood,  that  notice  of  a  protest  ought  to  be  given 
in  a  reasonable  time  ;  and,  by  not  giving  it,  the  indorser  takes 
the  loss  upon  himself:  1  Salk.  127.  2  Black.  Rep.  469.  Cun.  Law, 
ofB.ofE.  40.  Sect.  6.  Doug.  497.  Term.  Rep.  168.  5  Burr.  2671. 
And  want  of  notice  is  tantamount  to  payment.  Term  Rep.  408.  712. 

Upon  the  whole,  we  think  this  cause  requires  a  re-examina- 
tion ;  that  the  verdict  was  against  the  strength  of  the  evidence 
given  on  the  trial,  and  the  law  respecting  reasonable  notice;  and 
that  the  Defendant,  who  has  no  remedy  over  but  against  John 
Witherspoon  the  prior  indorser,  or  James  Whitelaw,  the  drawer 
of  the  bill,  will  be  improperly  exposed  to  a  great  loss  by  the  neg- 
lect of  the  Plaintiffs,  if  those  persons  should,  in  the  mean  time, 
have  become  insolvent. 

A  new  trial  awarded.* 

•  See  post,  same  cause,  and  Robertson  et  al.  v.  Vogle  in  the  C.  P.  2  Dull.  Ref* 
158.  192. 


<0$tt  mh  (Centiliter,  $•* 

AT   PHILADELPHIA. 

February  Sessions ,  -1788. 

RESPUBLICA  v.  SHAFFER. 

A  FTER  some  conversation  with  the  Grand  Inquest,  the  At- 
I]  torney  General  informed  the  Court,  that  a  list  of  eleven 
persons  had  been  presented  to  him  by  the  Foreman,  with  a  re- 
quest, that  they  might  be  qualified  and  sent  to  the  Jury,  as  wit- 
nesses upon  a  bill  then  depending  before  them.  He  staged  that 
the  list  had  been  made  out  by  the  Defendant's  bail :  that  the  per- 
sons named  were  intended  to  furnish  testimony  in  favour  of  the 
party  charged,  upon  facts  with  which  the  inquest,  of  their  own 
knowledge,  were  unacquainted;  and  he  concluded  with  request- 
ing, that  the  opinion  of  the  Court  might  be  given  upon  this  ap- 
plication. The  Chief  Justice,  accordingly,  addressed  the 
Grand  Jury  to  the  following  effect: 

MvKean,  Chief  Justice. — Were  the  proposed  examination  of 
witnesses,  on  the  part  of  the  Defendant,  to  be  allowed,  the  long 
established  rules  of  law  and  justice  would  be  at  an  end.  it  is  a 
matter  well  known,  and  well  understood,  that  by  the  laws  of  our 
country,  every  question  whLh  affects  a  man's  life,  reputation,  or 
property,  must  be  tried  by  twelve  of  his  peers;  and  that  their 
unanimous  verdict  is,  alone,  competent  to  determine  the  fact  in 
issue.  If  then,  you  undertake  to  enquire,  not  only  upon  what 
foundation  the  charge  is  made,  but,  likewise,  upon  what  founda- 
tion ii  is  denied,  you  will,  in  effect,  usurp  the  jurisdiction  of  the 
Petty  Jury,  you  will  supersede  the  legal  authority  of  the  Court, 
in  judging  of  the  competency  and  admissibility  of  witnesses,  and, 
having  thus  undertaken  to  try  the  question,  that  question  may  be 
determined  by  a  bare  majority,  or  by  a  much  greater  number  of 
}*our  body,  than  the  twelve  peers  prescribed  by  the  law  of  the 
land.  This  point  has,  I  believe,  excited  some  doubts  upon  for- 
mer occasions  ;  but  those  doubts  have   never  arisen  in  the  mind 
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of  any  lawyer,  and  they  may  easily  be  removed  by  a  proper  con-  1753. 
si  deration  of  the  subject.  For.  Lhe  bills,  or  presentments,  found  v — ^^j 
by  a  Grand  Jury,  amount  to  nothing  more  than  an  official  accusa- 
tion, in  order  to  put  the  party  accused  upon  his  trial:  'till  the 
bill  is  returned,  there  is,  therefore,  no  '.barge  from  which  he 
can  be  required  to  exculpate  himself;  and  we  know  that  many 
persons,  against  whom  bills  were  returned,  have  been  afterwards 
acquitted  by  a  v  rdict  of  their  country.  Here  then  is  the  just 
line  of  discrimination  :  h  is  the  duty  of  the  Grand  Jury  to  en- 
quire into  the  nature  and  probable  grounds  of  the  charge  ;  but 
it  is  the  exclusive  province- of  the  Petty  Jury,  to  hear  and  deter- 
mine, with  the  assistance,  and  under  the  direction  ol  the  Court, 
upon  points  of  law,  whether  the  Defendant  is,  or  is  not  guilty, 
on  the  whole  evidence,  for,  as  well  as  against  him. — You  will 
therefore  readily  perceive,  that  if  you  examine  the  witnesses  on 
both  sides,  you  do  not  confine  vour  consideration  to  the  probable 
grounds  of  charge,  but  engage  completely  in  the  trial  of  the  cause  ; 
and  \  our  return  must,  consequently,  be  tantamount  to  a  verdict  of 
acquittal, or  condemnation.  But  this  would  involve  us  in  another 
difficult)  ;  for.  by  the  law  it  is  declared  that  no  man  shall  be  twice 
put  in  jeopardy  for  the  same  offence  :  and,  yet,  it  is  certain  that 
the  enquiry,  now  proposed  by  the  Grand  Jury,  would  necessarily 
introduce  the  oppression  of  a  double  trial.  Nor  is  it  merely  upon 
maxims  of  law,  but,  I  think,  likewise,  upon  principles  of  huma- 
nity, that  this  innovation  should  be  opposed.  Considering  the 
bill  as  an  accusation  grounded  entirely  upon  the  testimony  in  sup- 
port of  the  prosecution,  the  Petty  Jury  receive  no  bias  from  the 
sanction  which  the  indorsement  of  the  Grand  Jury  has  conferred 
upon  it. — But,  on  the  other  hand,  would  it  not,  in  some  degree, 
prejudice  the  most  upright  mind  against  the  Defendant,  that  on. 
a  fuli  hearing  of  his  defence,  another  tribunal  had  pronounced 
it  insufficient? — which  would  then  be  the  natural  inference  from 
every  true  bill.  Upon  the  whole,  the  Court  is  of  opinion,  that 
it  would  be  improper  and  illegal  to  examine  the  witnesses,  on  be- 
half of  the  Defendant,  while  the  charge  against  him  lies  before 
the  Grand  Jury. 

One  of  the  Grand  Inquest  then  observed  to  the  Court,  that 
"there  was  a  clause  in  the  qualification  of  the  Jurors,  upon  which 
he,  and  some  of  his  brethren,  wished  to  hear  the  interpretation 
of  the  Judges — to  wit — what  is  the  legal  acceptation  of  the  words 
"  diligently  enquire?"  To  this  the  Chief  Justice  replied,  that  "  the 
expression  meant,  diligently  to  enquire  into  the  circumstances  of 
the  charge,  the  credibility  of  the  witnesses  v  ho  support  it,  and, 
from  the  whole,  to  judge  whether  the  person  accused  ought  to 
be  put  upon  his  trial.  For,  (he  added)  though  it  would  be  im- 
proper to  determine  the  merits  of  the  cause,  it  is  incumbent  upon 
the  Grand  Jury  to  satisfy  their  minds,  by  a  diligent  enquiry,  that 
there  is  a  probable  ground  for  the  accusation,  before  they  give  it 
their  authority,  and  call  upon  the  Defendant  to  make  a  public 
defence." 


«s  Caramon  f  lea& 
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POULTNEY  et  al.  v.  ROSS. 

AN  appeal  being  entered  from  the  judgment  of  Isaac  Hoxvell, 
Esquire,  one  of  the  Justices  of  the  city  of  Philadelphia,  Sec. 
on  the  trial  of  the  cause,  it  appeared,  that  the  Defendant  went  to 
the  store  of  the  Plaintiffs,  and  bought  some  articles,  for  which 
he  afterwards  paid  ;  that,  at  the  same  time,  he  carried  with  him 
one  Hawke,  a  joiner,  who  complained  that  he  was  frequently  dis- 
tressed in  his  trade,  for  want  of  a  small  credit ;  whereupon  the 
Defendant  told  the  Plaintiffs,  that  he  did  not  think  they  would 
suffer  by  trusting  him  for  two  or  three  dollars,  as  he  was  an  in-v 
dustrious  and  honest  man,  and  that  he  (the  Defendant)  would 
see  the  money  paid  ;  that  the  Plaintiffs  accordingly  delivered  to 
Hawke  sundry  articles  at  different  times  proper  for  his  trade,  as 
a  carpenter  and  joiner,  amounting  to  £.  5  and  upwards;  that  at 
the  distance  of  9  months,  having  enquired  after  Haxvke  and  found 
he  had  eloped,  they  sent  an  account  for  those  articles  to  the  De- 
fendant, who  was  charged  in  their  shop-book  (which  Poultney, 
ene  of  the  Plaintiffs,  proved  to  be  their  book  of  original  entries  J 
as  the  absolute  purchaser  ;  and  that  before  the  Justice,  from  whose 
judgment  the  appeal  was  made,  the  Defendant,  though  he  insisted 
that  all  the  articles  were  not  for  his  use,  acknowledged  the  re- 
ceipt of  some  of  them, 

Upon  these  facts  the  question  arose,  whether  the  entry  in  the 
Plaintiff's  shop  book,  attested  by  one  of  them,  upon  solemn  af- 
firmation, was  sufficient,  in  this  case,  to  charge  the  Defendant? 
And  the  President,  delivered  the  following  charge  to  the  Jury, 
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Shippen,  President. — As  the  law  that  has  prevailed  upon  this  1788. 
subject,  is  adapted  to  the  peculiar  situation  of  the  country,  it  *■— ■  v--^ 
will  naturally  differ  from  the  law  which  is  established  in  other 
places,  under  different  circumstances.  Thus,  though  in  Eng- 
land)  the  shop-book  of  a  tradesman  is  not  evidence  of  a  debt, 
without  the  assistant  oath  of  the  clerk  who  made  the  entry  ;  yet 
here,  from  the  necessity  of  the  case,  as  business  is  often  car- 
ried on  by  the  principal,  £md  many  of  our  tradesmen  do  not  keep 
clerks,  the  book,  proved  by  the  oath  of  the  Plaintiff  himself,  has 
always  been  admitted.  The  practice  in  this  respect,  however, 
has  been  confined  to  charge  the  original  debtor,  to  whom  the 
goods  were  sold ;  for,  the  necessity  of  the  case  only  requir- 
ed, that,  the  Plaintiff's  oath  should  be  allowed  to  prove  the 
actual  delivery ;  and  it  would  be  highly  dangerous,  if  the  evi- 
dence were  extended  to  establish  the  assumption  of  a  third  per- 
son to  pay  the  debt. 

It  is  the  duty  of  the  Jury,  therefore,  to  consider,  Avhether  the 
Defendant,  on  the  present  occasion,  is  the  original  debtor,  or 
merely  a  person  assuming  to  pay  the  debt  of  another.  If,  indeed, 
it  appears,  that  he  has  sent  a  servant,  or  tradesman,  for  these 
goods,  on  his  own  account,  he  is  clearly  liable  ;  for,  when  they 
come  to  his  use,  that  makes  him  the  original  debtor.  But,  if 
I  go  to  a  shop  with  a  joiner,  and  say  to  the  master,  "  I  will  see 
you  paid  for  the  articles  with  which  you  trust  this  man  ;"  here, 
though  I  am  liable  upon  proof  of  this  undertaking,  yet  it  is  not 
in  the  character  of  the  original  debtor,  for  the  joiner  who  re- 
ceived the  goods  is  the  original  debtor;  but  it  is  on  account 
of  what  the  law  terms  my  collateral  promise;  which  cannot  be 
proved  by  the  testimony  of  the  party  interested,  but,  may  by  a 
note  in  writing,  or  by  some  indifferent  witness  to  the  transaction. 

In  the  case  belore  us,  the  evidence  of  the  Justice  (Mr.  HowslPs 
is  not  certain  as  to  the  circumstances;  for,  the  goods  we  re  delivered 
in  small  parcels,  from  time  to  time  ;  they  were  such  as  suited  the 
joiner's  business ;  and,  even,  from  the  Plaintiff's  own  account,  they 
were  applied  to  his  use,  though  the  Defendant  was  considered  to 
be  liable  for  the  payment.  Whether  these  facts,  therefore,  and 
the  Defendant's  previous  purchase  at  the  Plaintiff's  store,  will 
account  for  the  acknowledgment  of  having  received  apart,  the 
Jury  must  determine.  But  if  they  are  of  opinion,  that  the  De- 
fendant has  only  assumed  to  pay  the  debt  of  another  person,  the 
Plaintiffs  cannot  be  witnesses  in  the  cause,  and,  consequently, 
there  is  no  proof  of  the  assumption.  On  the  contrary,  if  they 
think  the  Defendant  is  the  original  debtor,  the  Plaintiffs  are  wit- 
nesses to  prove  the  entry  in  their  book,  and  they  are  entitled  to 
recover  the  amount  of  their  demand. 

Verdict  for  the  Defendant. 

BROWN  v.   SUTTER. 

SHIPPEN,  President,  said,  in  this  case,  that  the  Court  would 
never  open  a  regular  judgment,  to  let  in  a  plea  of  the  sta- 
tute of  limitations. 


1788. 
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NEWMAN  v.  BRADLEY. 

IN  this  case  Howell,  who  was  of  Council  with  the  Plaintiff,  prov- 
ed that  the  Defendant  on  a  citation  to  shew  cause  of  action, 
&c.  acknowledged  that  he  borrowed  the  money  in  question,  from 
the  Plaintiff,  but' declared,  at  the  same  time,  that  h«  h  id  repaid  it. 
This  was  the  chief  evidence  to  support  the  action  ;  and  Howell 
and  Tod  contended,  that  the  acknowledgment' was,  of  itself,  suf- 
ficient to  charge  the  Defendant,  but  that  wha  he  said  in  avoidance 
of  the  Plaintiff's  demand  ought  to  be  proved.  Glib.  Law  ofEv.  51. 
Levy, on  the  contrary,  urged  that  the  confession  mast  betaken 
in  the  whole,  as  well  that  part,  which  acquits  the  Defendant 
from  the  debt,  as  that  which  tends  to  charge  him  with  it.  Tri. 
per  Pais.  363.  He  allowed,  however,  chat  there  w  re  some 
cases,  where  the  confession  might  properly  be  believed  against 
the  party  who  makes  it,  though  rejected  in  those  points  Which 
operate  in  his  favour.  Upon  an  indictment  of  Larceny,  for  in- 
stance, if  the  Defendant  says  he  had  he  stolen  goods  in  his  pos- 
session, bat  alleges  that  he  bought  them,  the  Jury  will  give  cre- 
dit to  the  former,  but  disregard  the  latter  part  of  his  confession. 
The  improbability  of  the  circumstance,  alleged  in  excuse  or  ex- 
oneration, is  the  criterion  to  judge  from  ;  and  in  the  case  cited 
from  Glib.  Law  of  Eo.  51.  the  improbability  that  so  large  a  sum 
should  be  given  as  a  reward  our.  of  so  small  an  estate,  was  per- 
haps the  ground  of  decision.  But,  in  the  present  case,  the  ob- 
ject (about  £.  10.)  was  trifling  in  itself,  and  no  circumstance  of 
improbability  attended  the  Defendant's  relation  of  the  fact. 

'  Shippen,  President. — This  is  the  very  case  put  in  the  books, 
and  the  rule  which  is  founded  upon  it,  extends  generally  to  all 
civil  suits.  When  a  confession  is  given  in  evidence,  all  that  was 
said  must  be  stated,  and  the  whole,  generally  speaking,  ought 
to  be  taken  together,  unless  such  circumstances  of  improbability 
appear,  as  will  render  it  necessary  for  the  Defendant  to  prove 
what  he  asserts  in  avoidance  of  a  conceded  fact.  It  is  true,  there 
are  some  occasions  when  a  Jury  will  charge  a  man  with  what  he 
acknowledges  against  himself,  and  yet  refuse  to  credit  him  for 
what  he  advances  in  his  own  favour.  As,  if  he  should  admit, 
that  he  purchased  the  goods,  which  the  Plaintiff  alleges  were  sold 
to  him,  but  insists  that  he  paid  for  them  at  a  particular  time  and 
place,  in  the  presence  of  certain  persons  ;  and  those  persons,  on 
being  examined,  declare  that  they  were  present  at  the  time  and 
place  mentioned,  but  that  they  did  not  see  the  Defendant  make 
any  payment  to  the  Plaintiff:  here,  undoubtedly,  the  rule  ought 
not  to  operate. 

In  the  present  case,  also,  the  Jury  will  not  be  influenced  by  the 
Defendant's  saying  he  repaid  the  money,  if  they  do  not  think  it 
credible,  or  if  any  thing  can  be  gathered  from  the  evidence,  {9 
shew  that  it  was  not  paid,  when  he  says  it  was. 
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Verdict  for  the  Plaintiff;  owing,  I  believe,  to  some  slight  tes-     1782. 
timony,  that  seemed  to  repel  the  idea  of  the  Defendant's  having    '—  v— J 
repaid  the  money. 

When  Hoxuell  offered  himself  as  a  witness,  Levy  objected  that 
he  was  interested,  inasmuch  as  his  judgment-fee  depended  on 
his  success  in  the  cause.  But  the  objection  was  over-ruled  by  the 
Court. 

JACKSON  et  ah  Ex'rs  v.  VANHORN. 

JUDGMENT  had  been  entered  by  non  sum  informants  in  this 
cause,  as  the  Defendant  did  not  appear  on  the  day  of  trial. 
But  Sergeant  now  moved  to  open  the  judgment,  upon  an  affidavit 
that  the  Defendant  had  notice  of  the  trial  for  the  17th,  instead 
of  the  13th,  and  that  there  was  a  just  and  conscionable  defence. 

Lewis,  for  the  Plaintiff,  said,  that  he  did  not  mean  to  contest 
the  matter,  but  he  wished  it  to  be  settled,  whether  the  mistake 
of  an  Attorney  was,  in  such  cases,  sufficienttosetaside  a  judgment. 

By  the  Court.  On  a  mistake  of  this  kind,  evidently  appear* 
ing,  we  cannot  refuse  the  motion. 


PENMAN  et  at.  v.  WAYNE. 

A  RULE  had  been  obtained  to  shew  cause  why  the  Capias^ 
which  issued  in  this  case,  should  not  be  quashed,  the  De- 
fendant being  a  freeholder  in  the  county  of  Chester.  It  appeared, 
that,  with  the  Praecipe  for  the  writ,  an  affirmation  of  one  Pu?)i-> 
ford  Davis  was  filed  in  the  Prothonotaryh  Office,  setting  forth,  that 
*'  the  Defendant  had  not  been  resident  in  this  State  for  two  year® 
**  before  the  date  of  the  writ ;"  and,  it  was  contended,  that  this 
was  sufficient,  under  the  act  of  Assembly,  to  repel  the  Defend- 
ant's claim  of  privilege.     1  St.  Laws  139. 

The  question,  therefore,  was,  whether  the  Court  could,  not- 
withstanding the  affirmation  filed  before  the  writ  issued,  enquire 
into  the  matter  of  residence,  in  order  to  determine  on  all  the 
circumstances  of  the  case,  whether  the  Defendant  was  within  the 
exceptions  of  the  act  ?  It  was  twice  argued,  on  the  21st  and  23(1 
of  May,  by  Sergeant  for  the  Plaintiff,  and  Lewis  for  the  Defend- 
ant; and  the  substance  of  both  arguments  was  as  follows. 

For  the  Plaintiff*. — The  act  of  Assembly  rests  the  proof  exclu« 
sively  on  the  affidavit  of  the  part}-,  or  some  person  for  him  ;  re- 
quiring only  that  he  should  make  the  fact,  which  defeats  a  free- 
holder's privilege  from  arrest,  appear  to  the  Justice  who  grants 
the  writ.  Nor  will  the  section  admit  of  the  division  for  which 
the  adverse  Council  contend ;  because,  though  there  is  a  clause 
providing  that  things  shall  not  be  proved  by  affidavit,  which,  in 
their  nature  establish  a  higher  degree  of  proof  j  as  judgments* 

Vol.  h  H  h 
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1788.  mortgages,  &c.  yet,  even  subsequent  to  that  clause  it  is  said,  aa 
•"—•v"— '  the  Deponent  believes ;  an  expression  which  manifestly  relates  to 
the  first  part  of  the  section,  and  necessarily  connects  the  whole. 
If,  indeed,  the  Court  were  to  investigate  the  facts,  both  parties 
are  entitled  to  a  hearing,  and  a  new  and  preliminary  scene  of 
litigation  would  be  opened,  involved  in  endless  difficulties.  The 
Legislature,  therefore,  wisely,  made  the  filing  the  affidavit  before 
the  writ  issued,  the  conclusive  test  for  holding  the  Defendant 
to  bail ;  and,  from  the  circumstances  under  which  the  law  was 
passed,  we  are  authorized  to  assert,  that  without  these  easy  ex- 
ceptions, the  privilege  itself  would  never  have  been  granted. 

But,  if  the  doctrine  which  the  opposite  side  advance  is  allow- 
ed, the  2d and 3d  sections  of  the  act  would  contradict  each  other, 
instead  of  holding  that  clear  and  fair  meaning,  which,  taken 
according  to  their  distinct  objects,  they  naturally  present.  For, 
should  any  one,  contrary  to  the  spirit  of  the  1st  section,  isssue 
a  capias  against  a  freeholder,  then  the  3d  section  provides  a  re- 
medy, by  directing  the  Court  to  stay  all  proceedings  against  the 
Defendant,  until  they  examine  his  circumstance,  and  if  they 
find  he  is  such  as  the  act  intended  to  be  exempted,  they  are  re- 
quired to  abate  the  writ.  But  this  is  in  the  case  of  an  arrest  in 
the  first  instance,  and  not  of  a  capias  founded  upon  an  affidavit 
■previously  filed,  according  to  the  terms  of  the  %d  section;  which 
terms  make  a  condition  precedent,  and,  being  complied  with,  the 
mor.  wealthy  freeholder  is  subject  to  an  arrest ;  nor  can  the  Court 
afterwards  interfere  to  relieve  him. 

For  the  Deft>idant.—Th'i  act  of  Assembly  upon  this  subject  is 
clearly  divided  into  two  parts  ;  first,  it  treats  of  those  cases  which 
depend  implicitly  on  the  affidavit  of  the  party,  stating  the  facts 
uncomplicated  with  law;  and  secondly,  it  treats  of  those  cases, 
which  depend  on  their  respective  circumstances,  when  brought 
into  question  before  the  Court.  The  present  case  does  not  come 
within  the  first  class,  but  is  fairly  within  the  second  ;  for,  having 
enumerated  all  the  exceptions  which  may  be  proved  by  the  oath  of 
the  party,  or  some  person  for  him,  the  act.  goes  on  to  state  the  ex- 
ceptions which  are  to  be  made  appear  from  records  or  othertvise ; 
and,  the  very  last  of  these,  is  the  instance  on  which  the  contro- 
versy arises. 

The  Defendant's  objection  being  thus  warranted  by  the  letter 
of  the  law,  will  be  supported,  likewise,  by  the  principle  and  rea- 
son of  the  thing.  For,  would  it  not  be  absurd  to  leave  it  to  an 
illiterate,  though  honest  man,  to  determine  what  constitutes  a 
legal  residence  P  or,  to  suffer  an  unprincipled,  though  cautious, 
Plaintiff,  to  take  advantage  of  a  short  absence,  to  justify  his 
swearing,  that  the  Defendant  has  not  been  resident  within  the 
State,  for  two  years  before  the  arrest?  If  the  Court  cannot  at  all 
develope  the  circumstances,  it  will  muke  no  difference  in  the 
case,  whether  the  absence  is  for  a  year,  or  a  day ;  on  a  party  of 
pleasure,  or  a  journey  of  business ;  the  privilege  of  the  most 
substantial  freeholder,  must  lie  fur  ever  at  the  mercy  of  his  an- 
tagonist ;  and  even  a  continental  officer,  dispatched  upon  the  du- 
ties of  his  profession  to  another  State,  will  be  equally  liable  to 
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this  constructive  abridgment  of  the  rights  of  citizenship.  A  1788. 
stronger  illustration  of  this  truth  cannot  be  required,  than  the  ^— v— J 
cause  before  the  Court;  for  the  Defendant  has,  within  the  very 
two  years,  specified  in  the  affirmation,  represented  this  Com- 
monwealth in  the  Gene rai  Assembly,  in  the  State  Contention,  and 
in  Congress ;  and  yet,  it  is  contended,  that  the  vague  idea  of  an 
unlettered  individual  on  the  point  of  residence,  shall  be  sufficient 
to  deprive  him  of  the  privilege  of  his  freehold,  and,  in  effect,  to 
declare  him  an  alien. 

There  is,  however,  an  essential  difference  between  residence, 
and  abiding  in  a  particular  place.  It  is  admitted,  that  the  De- 
fendant did  not  abide  within  the  State  for  two  years  before  the  ar- 
rest ;  but,  we  contend  that,  nevertheless,  in  contemplation  of 
law,  his  residence  was  here  :  For,  a  man  is  always  presumed  to 
reside  where  his  family  is  ;  and,  though  when  he  goes  abroad  upon 
any  temper  try  avocation,  he  abides  in  that  district  to  which  he 
goes,  yet  this  does  not  destroy  his  original,  domestic  residence* 
By  one  act  cf  Assembly  it  is  provided,  that  foreign  attachments 
shall  only  issue  against  such  as  are  not  resident  within  the  State  ; 
1  State  Laivs  44.  And  by  another  act,  1  State  Laws  1  TO,  it  is 
declared,  that  no  person  who  has  not  resided  within  the  State 
two  years  before  his  imprisonment,  shall  have  the  benefit  of  the 
insolvent  laws  :  In  these  cases,  and  in  the  construction  of  the 
Poor  Laws,  and,  in  short,  of  all  the. statutes  in  which  the  word 
occurs,  it  has  beent  he  invariable  practice  of  the  Courts  to  en- 
quire into  the  facts,  upon  which  the  residence  is  either  asserted  or 
denied  ;  and,  on  thai  enquiry,  to  pronounce  the  law.  Thus  on 
the  petition  of  one  M^Intire  for  the  benefit  of  the  insolvent  law, 
although  he  had  been  absent  more  than  two  years  and  a  half ;  yet, 
as  it  was  in  proof  that  he  was  a  native,  and  always  intended  to  re- 
turn hither,  this  Court  lately  determined  that  his  residence  became 
a  matter  of  law,  and  that  the  animum  revertendi  was  sufficient  to 
prevent  his  losing  the  advantages  of  it. 

What  then  is  the  proper  interpretation  of  the  act  upon  this  sub- 
ject?— That  the  partv  shall  set  forth  in  his  affidavit  such  facts,  as 
will  enable  the  Court  to  draw  the  legal  inference,  with  respect 
to  the  Defendant's  residence;  which,  after  all,  is  a  technical  term, 
5  Burr.  2724,  and  the  maxim  is  well  established,  that  a  witness 
may  swear  to  matter  of  fact,  but  not  to  matter  of  law.  This  rule, 
indeed,  (which  applies  in  all  cases  of  evidence)  satisfactorily  ex- 
plains why  a  disjunctive  is  introduced  in  the  section  under  consi- 
deration; why  the  provision  in  the  former  part  of  the  clause,  that 
the  Justice  who  grants  the  writ  shall  administer  the  oath,  is  omit- 
ted in  the  latter  ;  and  why  the  words,  the  Plaintiff,  or  some  other 
person  for  him,  are  dropt,  when  the  section  comes  to  treat  of  those 
things  which  are  matter  of  law; — for  the  expression  as  the  De- 
ponent believes,  at  the  same  time  that  it  precedes  the  sentence  re- 
specting the  Defendant's  residence,  evidently  relates  to  the  value 
of  the  estate,  and  not  the  mode  of  proving  the  incumbrances 
that  affect  it.  But  surely  the  Legislature  could  not  mean  to  make 
a  man  the  judge  both  of  fact  and  law  in  his  own  cause,  and  that 
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1788.  without  appeal.  Holt  asserts  that  an  act  of  parliament  which 
^-v— '•*  should  authorize  so  unreasonable  a  thing,  would  be  void;  and 
it  is  fortunate,  on  this  occasion,  that  a  candid  review  of  the  law 
itself  docs  not  countenance  this  absurdity,  which  lies  only  in  the 
Piaintiff'sconstruciion.  The  first  clause  defines  the  persons  pri- 
vileged ;  the  second  narrows  down  the  privilege  by  a  variety  of 
exceptions;  these  exceptions  are  either  in  fact  or  law  ;  and  the 
exceptions  in  law  are  such  as  must  either  be  determined  by  the 
records  themselves,  or  by  the  Court  upon  a  statement  of  the  facts 
on  which  they  arise.  If,  therefore,  it  had  been  intended  to  leave 
the  matter  of  residency  entirely  to  the  affidavit  of  the  party,  the 
division  of  the  section  by  the  word  or,  would  have  been  postpon- 
ed, and  this  sentence  must  then  have  been  classed  before  those 
things  which  are  to  be  proved  ^/rom  records  or  otherwise.  Nor  is 
the  word  otherwise  to  be  considered  as  merely  distinguishing  the 
proofs  by  record,  from  those  by  affidavit;  but  as  meaning  such. 
other  evidence  as  the  common  law  requires  :  for,  surely  it  would 
be  as  improper,  nay,  more  dangerous,  to  permit  a  man  to  swear 
as  to  the  residency  of  his  adversary ,  than  as  to  the  existence  of 
a  mortgage  or  judgment,  which  he  might  easily  ascertain,  by  in- 
specting the  dockets  and  records  in  which  they  are  entered. 

But,  let  us  suppose,  that  there  was  no  disjunctive  in  the  sec- 
tion, and  enquire,  for  a  moment,  whether  the  Court,  even  on 
that  ground,  have  not  a  right  to  investigate  the  facts  contained  in 
the  affirmation?  By  the  last  sentence  oi  the  second  section,  all  the 
affidavits,  taken  in  pursuance  of  the  act,  are  directed  to  be  filed  : 
now,  this  cannot  be  intended  merely  to  shew  that  an  affidavit  has 
been  made,  for  that  would  sufficiently  appear  from  the  entry  in  the 
docket  ;  but  as  another,  more  beneficial,  purpose,  results  from 
this  practice,  the  Court  will  think  themselves  bound  to  support  that 
purpose,  as  'he  real  object  of  the  Legislature  ;  and  will  deter- 
mine, accordingly,  that  the  filing  of  the  affidavits  is  intended  to 
give  the  Judges  an  opportunity  of  seeing,  on  any  future  contro- 
versv,  whether  the  allegations  bring  the  case  legally  within  the 
exceptions  of  the  act.  In  the  instance  of  residence,  above  all 
othc  rs,  as  few  Plaintiffs  comprehend  the  technical  import  of  the 
word,  this  provision  seems  to  be  indispensable  ;  and  when  the  3d 
section  savs,  that  if  the  Court  Jind  the  Defendant  is  such  as  by 
the  act  is  intended  to  be  exempted  from  arrest,  it  furnishes  a 
conclusive  argument,  that  they  must  examine  the  evidence  pro- 
duced by  the  parties  ;  for,  in  order  to  Jind  a  particular  object,  it 
is  clear!}  requisite,  in  the  first  place,  to  search  for  it. 

'I  hese  ideas  on  the  subject  are,  likewise,  corroborated  by  the 
uniform  practice  of  the  Courts;  which  has  been  to  issue  the  ca- 
pias at  once,  leaving  the  proof  of  the  exception,  'till  the  Defend- 
ant makes  his  claim  of  privilege.  The  Defendant  in  the  present 
case  would  be  under  no  difficult)'  to  obtain  bail ;  but  the  principal 
gro  nd  of  his  opposite  n  is,  that  if  he  now  tacitly  suffers  himself 
to  be  arrested,  his  privilege,  by  the  words  of  the  act,  will  be  for 
ever  extinguished. 
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For  the  Plaintiff,  in  reply.     Though  the  best  freeholder  may     1788. 
be  arrested  after  notice  to  enter  spec  ial  bail,  yet,  as  this  is  a  com-    C— v~^ 
puisory  process,  it  will  not  destroy  his  privilege  in  another  ac- 
tion.    To  do  that,  there  must  be  a  willing  submission  to  an  ar- 
rest, by  which  the  Defendant  holds  out  to  the  world  that  he  is 
not  within  the  privilege  of  the  act. 

Residence  is  certainly  a  construction  of  law  in  a  great  variety  of 
instances.  Nutbroivii's  case  in  Foster  76.  shews  that  a  man  may 
have  several  places  of  residence,  and  any  of  diem  may  be  the  sub- 
ject of  a  Burglary.  So,  by  the  Poor  Laws,  a  man  may  live  in  a 
particular  place  all  his  life  except  one  day,  and  yet  not  acquire  a 
Legal  residence ;  for,  he  may  be  under  a  certificate,  or  he  may  not 
have  complied  with  the  conditions  of  the  siatutes:  And  in  the 
case  of  Ambassadors,  although  they  actually  reside  abroad,  their 
children  are  deemed  natural  born  subjects  of  the  realm.  5  Burr. 
2724.  is  grounded  on  the  words  of  the  act  of  Parliament.  But 
the  act  of  Assembly  in  discussion,  clearly  meant  a  literal  and  not 
a  technical  and  constructive  residence,  or  it  would  not  have  been 
made  the  subject  of  an  affidavit,  which  is  to  be  sworn  by  persons 
not  generally  possessed  of  technical  information. 

The  decisions  under  the  attachment  law,  establish  a  distinction! 
between  inhabitants  and  residents ;  as  in  the  case  of  Lazarus  Bar- 
net,*  where  the  foreign  attachments  were  quashed,  because  he 
came  under  the  former  description.  With  respect  to  decisions 
under  the  insolvent  laws,  whether  the  petitioner  has  resided  in 
the  State  two  years,  or  not,  is  a  matter  immediately  before  the 
Court;  but  in  the  present  case,  it  is  a  fact  to  be  sworn  to  in  order 
to  entitle  the  Plaintiff  to  a  certain  advantage.  The  whole  law  is 
connected,  indeed,  by  the  idea  of  an  affidavit;  and  there  are 
many  instances  where  an  incumbrance  to  diminish  the  value  of 
the  Defendant's  estate  may  be  proved  without  producing  the 
mortgage  or  record.  For  example  ;  at  any  time  before  the  acts 
for  recording  deeds  and  mortgages;  or,  within  six  months,  since 
those  acts  respectively,  evidence  might  be  given  of  a  mortgage  in 
the  hands  of  a  third  person  ;  or  a  scrivener  might  prove  that  he 
had  witnessed  the  execution  of  a  conveyance  from  the  Defendant. 

The  reason  for  filing  the  affidavit,  is,  that  it  may  appear  to  the 
Court  what  it  contains;  for,  swearing  to  any  thing  does  not  enti- 
tle the  Plaintiff  to  bail.  If,  however,  it  is  made  in  conformity  to 
the  act,  it  is  conclusive  ;  then,  (as Lord  Mansfi eld  somewrrefe  ex- 
presses himself)  he  is  sworn,  and  you  have  no  remedy  but  to  pro- 
secute him.  The  act  says,  in  all  such  cases,  that  is,  where  the  re- 
gular affidavit  is  made,  a  Capias  shall  issue.  This  is  included  in 
the  very  clause  where  judgments  are  mentioned  ;  so  that,  in  strict- 
ness, the  exception  founded  on  judgments  ought,  likewise,  to  be 
accompanied  with  an  affidavit.  Nor  is  this  making  a  man  the 
judge  in  his  own  cause  ;  for  he  only  swears  to  the  words  in  their 
literal  and  customary  meaning  and  import, 

■  See  ant.  152* 
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1788.  The  law  declares  that  if  any  freeholder  exempted  from  arresthy 
v— v— J  virtue  of  this  act,  shall  happen  to  be  taken  by  a  writ  of  arrest,  the 
Court  shall  abate  the  writ.  But,  if  an  affidavit  has  been  filed 
agreeably  to  the  2d  section,  wo  man  can  be  a  freeholder  exempted 
by  the  act  from  arrest;  and,  consequently,  the  Capias,  in  this  case, 
shall  be  maintained.  The  act  was  evidently  the  result  of  a  com- 
promise between  contending  parties ;  one  side  obtained  a  gene- 
ral clause  exempting  freeholders  from  arrest ;  and  the  other  side, 
guarded  against  this  privilege  by  a  proviso,  which,  in  fact,  p'its 
it  in  the  power  of  any  person  to  compel  a  freeholder  to  give  b.iil. 
But  if  the  Court  can  enquire  into  the  facts  in  all  cases,  this  pro- 
vision is  a  mere  snare;  for  should  the  weight  of  affidavits  be 
eventually  against  the  Plaintiff,  he  will  not  only  lose  his  action, 
but  be  condemned  in  treble  costs. 

Upon  the  first  argument,  Shippen,  President,  observed,  that 
there  was  considerable  ambiguity  in  the  act  of  Assembly;  and 
that  he  was  not  satisfied  with  respect  to  the  meaning  of  the  ex- 
pression "  where  the  Plaintiff  can  make  appear  from  records,  or 
otherwise,"  as  it  was  not  specified  to  whom  the  exception  should 
be  made  appear.  Ke  said  that  in  several  cases  (one  of  which  he 
remembered  was  on  Mr.  Levy's  motion)  it  had  been  determined 
that  the  second  section  of  the  act  was  disjoined  ;  and  that  no  af- 
fidavit was  necessary  to  support  the  exception  founded  upon  a 
judgment,  which  was  the  legal  test  of  its  own  existence,  and  no 
other  evidence  would  be  received  to  prove  it.  He  added,  at  the 
same  time,  that  the  words,  cs  cue  deponent  believes,  clearly  rela- 
ted to  the  Defendant's  not  having  a  sufficient  estate  left  to  satisfy 
the  Plaintifi's  demand  ;  that  it  is  not  necessary  to  set  forth  the 
facts  in  the  affidavit  under  this  act,  as  it  is  in  England  where  a  po- 
sitive affidavit  is  required  to  hold  the  Defendant  to  bail ;  that  if, 
indeed,  the  whole  of  the  second  section  were  connected,  it  would 
amount  to  a  condition  precedent,  and  a  positive  affidavit  would 
preclude  the  Court  from  any  enquiry  into  the  facts  ;  but,  he  con- 
tinued, that  the  section  was  not  onlv  disjoined  bv  the  words  of 
the  act  (in  the  first  place  admitting  proofs  by  affidavit  or  affirma- 
tion; and  in  the  second  place  requiring  proofs /rem  records  or 
otherxvlse)  but  also  by  the  reason  and  propriety  of  the  case,  which 
will  not  permit  a  Plaintiff,  in  his  own  favour,  to  determine  what 
constitutes  a  legal  residence. 

Smith,  the  Prothonotary,  being  asked  as  to  the  practice,  said, 
that  in  some  cases  die  affidavits  were  filed  before,  but,  more  fre- 
quently, after  the  issuing  of  the  writ,  if  the  suggestion  was, 
that  the  Defendant  Intended  to  go  abroad,  the  affidavit  had  always 
been  filed  in  the  first  instance;  but  with  respect  to  the  case  of 
residence,  he  did  not  recollect  any  instance,  before  the  present, 
where  that  was  done. 

The  President  now  delivered  the  opinion  of  the  Court. 

Shippen,  President. — We  have  found  some  difficulty  in  obtain- 
ing a  satisfactory  idea  of  the  meaning  of  the  second  section  of  this 
act.   It  would  seem,  by  the  former  part,  that  the  exception,  upon 
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which  the  Capias  is  grounded,  ought  to  be  made  appear  to  the  1788. 
Justice  who  grants  the  writ ;  but,  in  the  latter  part,  when  the  dis-  *— y«-» 
junction  of  the  clause  occurs,  the  expression  is  general,  if  the  Plain' 
tiff  can  make  appear  jrom  records  or  otherxvise,  without  saying  to 
whom  he  shall  make  his  allegation  appear.  At  first,  indeed,  I 
thought  this  might  also  relate  to  the  Justice  who  grants  the  writ; 
but  on  a  further  consideration  of  the  subject,  I  am  convinced,  that 
unless  the  Legislature  intended  something  more,  it  would  never 
have  been  provided  by  the  third  section,  that  the  Court  shall  stay 
all  proceedings  against  the  Defendant,  till  thei/  examine  his  cir~ 
cumstance ;  for,  it  would  have  been  useless  and  nugatory  to  direct 
that  examination,  if  they  were,  nevertheless,  bound  by  the  con- 
tents of  the  affidavit. 

Besides,  upon  the  principles  of  common  justice,  it  is  material, 
that  die  Court  should  have  the  power  of  making  an  enquiry  into 
the  facts ;  for,  though  the  Plaintiff's  opinion  is  taken,  in  the  first 
instance,  to  ascertain  whether  there  is  a  sufficient  estate  left  for 
the  pavment  of  his  demand  ;  yet  it  would  be  unreasonable  to  de- 
prive the  Defendant  of  his  privilege,  if  he  could  afterwards  shew, 
that,  independent  of  a  trifling  mortgage  or  judgment,  an  ample 
security  was  left  for  his  adversary's  debt.  Nor  is  the  equity  of 
the  case  less  applicable  upon  the  question  of  residence;  for,  art 
occasional  absence  of  a  month,  or  a  week,  might  with  safety  be 
made  the  foundation  of  the  affidavit  required  by  the  act;  and, 
yet,  who  will  say,  that,-  in  law  or  reason,  this  ought  to  work  a 
disfranchisement  of  the  Defendant? 

The  law  is  explicit,  that  if  the  Court  find  the  Defendant  is  such, 
as  by  the  act  is  intended  to  be  exempted,  the  writ  shall  be  abated  ;  and 
this,  surely,  also  implies  something  beyond  a  mere  enquiry,  whe- 
ther an  affidavit  has  been  previously'  filed.  If  he  is  such  "  as  by 
the  act  is  intended  10  be  exempted,"  is  a  sentence  materially  to  be 
regarded  in  the  clause  ;  for,  otherwise,  it  would  have  been  suffi- 
cient to  say,  that  if  no  affidavit  is  filed,  nor  any  mortgage  or  judg- 
ment is  produced,  the  Defendant  shall  be  discharged  from  the 
action. 

It  is  evident,  upon  the  whole,  that  the  Legislature  did  not  mean 
to  subj:. et  a  citizen  of  large  estate  to  the  process  of  a  Capias,  on 
account  of  a  short  absence  from  the  State;  and,  therefore,  we  are 
of  opinion,  that  they  have  left  a  controlling  power  in  the  Court 
to  enquire  into  the  circumstances  of  the  case,  and  to  relieve  a 
Defendant  from  an  arrest,  if  we  think  he  was  intended  to  be  ex- 
empted, although  the  words,  that  he  has  not  been  resident,  may 
be  inserted  in  the  Plaintiff's  affidavit. 

The  Defendant  was,  accordinglv,  allowed  to  controvert  the 
fact,  of  his  not  being  resident  in  the  State  for  two  years  before 
the  writ  issued.* 

*  See  post,  the  same  case; 
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JAMES  et  al.  v.  YOUNG. 

JUDGMENT  being  entered  by  default  at  the  first  term*  wtffify 
had  obtained  a  rule  to  shew  cause  why  it  should  not  be  opened, 
upon  the  affidavit  of  a  third  person,  that  the  Defendant  was  bcci- 
ridden,  and  that  there  was  a  just  and  conscionable  deience. 

Todd  afterwards  opposed  the  action  as  grounded  upon  the  affi- 
davit of  a  third  person. 

But  by  the  Court  : — A  third  person  fully  acquainted  with  the 
circumstances  ought  certainly  to  be  admitted  to  make  the  affida- 
vit of  a  defence  when  the  party  himself  from  extreme  sickness 
is  incapable  of  making  it ;  but  when  he  is  present,  and  subject  to 
no  disability,  it  is  regularly  incumbent  upon  him  to  do  it.  This, 
however,  is  a  case  under  very  particular  circumstances  ;  and  the 
judgment  was  entered  at  the  first  term.  We  think,  therefore,  the 
judgment  ought  to  stand  as  a  security  ;  but  that  the  Defendant 
must  be  let  into  a  trial  upon  an  issuable  plea. 

COOPER  v.  COATES. 

ON  a  rule  to  shew  cause,  why  auditors  should  not  be  appoint- 
ed, under  the  act  of  Assembly,  the  Defendant's  deposition 
was  read,  wherein  he  swore,  that  no  question  of  depreciation 
could  arise  in  this  cause. 

By  the  Court. — The  words  are  so  very  general  and  compre- 
hensive, that,  if  the  spirit  and  intention  of  the  law,  expressed 
in  the  preamble  and  other  sections,  were  not  to  be  considered, 
they  would  include  every  case  arising  between  the  periods  men- 
tioned in  the  act.  But  it  is  inconsistent  with  the  Constitution, 
and  with  justice,  that  the  trial  by  Jury  should  be  taken  away 
in  this  manner ;  and,  therefore,  the  Courts  of  Justice  have  al- 
ways determined,  that  auditors  shall  be  appointed  only  where 
there  is  a  dispute  about  the  depreciation. 

The  rule  discharged.  Hollozvell,  for  the  Plaintiff — Sergeant,  for 
the  Defendant. 


WALLACE  surv.  part.  v.  FITZSIMMONS  sp.  ball. 

THE  case  was  this:  Hoe  and  Harrison  of  Virginia  being  indebt- 
ed to  Wallace  and  Smith,  Wallace,  as  surviving  partner  of 
Smith,  issued  a  foreign  attachment  against  them,  and  attached  their 
effects  in  the  hands  of  Fitzsimmons.  Judgment  was  obtained  on 
this  attachment  at  the  third  term  ;  and,  afterwards,  Fitzsimmons 
entered  special  bail.   The  cause  then  proceeded,  till  judgment  wap 
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finally  obtained  against  Hoe  and  Harrison,  and  upon  the  return  178'<. 
of  a  Ca.  Sa.  non  sunt  inventi,  an  amicable  Scire  Facias  was  enter-  *—  v—^ 
ed  against  Fitzsimmons,  judgment  was  thereupon  obtained,  and 
an  execution  issued,  for  the  whole  sum  recovered  against  the 
principals  in  the  original  suit.  It  appeared,  that  during  these  pro- 
ceedings,  the  executor  (who  was  also  the  brother)  of  Smith,  die 
deceased  partner,  applied  to  Fitzsimmons,  and  forbade  his  paving 
more  than  one  half  of  the  money  to  Wallace ;  offering  an  indem- 
nification for  the  payment  of  the  rest  to  him,  and  alleging  'hat 
the  partnership  was  considerably  indebted  to  the  estate  of  the  de- 
ceased. Fitz\immons  accordingly  gave  notice  of  this  appli<  atiun 
to  Wallace,  and,  afterwards,  paid  one  half  of  the  money  to  the  ex- 
ecutor ;  although  a  letter  from  him  to  Wallace  was  produced,  in 
which  he  had  declared,  that  he  would  not  pay  it  either  to  him  or 
to  Smithy  but  that  the  law  should  take  its  course,  and  determine 
the  right  between  the  executor  and  the  partner. 

A  rule  was  obtained,  which  in  the  argument,  the  Council  con- 
sented to  consider,  either  as  a  rule  to  shew  cause  why  on  paving 
to  the  Plaintiff  £.  71 5.  (being  one  half  of  the  sum  recovered  from 
Hoe  and  Harrison)  the  proceedings  on  the  execution  should  not 
be  staid  :  or,  as  a  rule  to  shew  cause,  why  the  execution  should  not 
be  set  aside,  and  the  judgment  opened,  in  order  to  let  the  De- 
fendant into  a  trial  on  the  plea  of  payment. 

On  this  rule,  two  questions  were  brought  before  the  Court: 
1st,  In  point  of  fact,  whether  Wallace  had  acquiesced  in  the  pay- 
ment to  the  executor  ?  and  2dly,  In  point  of  law,  whether  the  pay- 
ment to  the  executor  did  not  discharge  Fitzsi?nmons  from  the  de- 
mand of  the  surviving  partner. 

The  Defendant's  Council  endeavoured  to  shew,  that  Wallace's 
silence,  after  he  was  informed  of  the  executor's  claim,  amounted 
to  an  acquiescence  in  the  payment;  and,  consequently,  that  Fitz- 
simmons,  who  was  an  innocent  stake-holder,  ought  not  to  be  made 
liable  for  the  repavment  of  the  money.  4  Burr.  1985.  2  Ld.  Raym. 
1210.  Bull.  L.  N.  P.  133. 

But  as  this  argument,  in  point  of  fact,  did  not  seem  to  be  sup- 
ported by  the  testimony,  they  contended,  that,  in  point  of  law,  the 
payment  of  a  debt  to  the  executor,  or  other  representative  of  a 
deceased  person,  was  a  good  payment ;  and  that  the  Courts  of 
Justice  would  not  unravel  it,  in  an  action  by  a  surviving  partner 
to  compel  a  second  payment  of  the  same  debt.  In  this  case,  they 
said,  it  was  to  be  presumed  the  deceased  did  not  die  insolvent, 
because  he  had  left  a  will ;  and  whatever  property  he  was  worth, 
after  payment  of  his  debts,  the  executor,  who  was  also  his  heir 
at  law,  was  clearly  entitled  to  receive.  They  allowed  that  the. 
surviving  partner  was  the  proper  person  to  collect  the  joint  credits; 
but  urged,  that,  when  they  were  collected,  he  became  merely  a 
trustee  for  the  executor,  or  next  of  kin  :  and  hence,  they  inferred, 
that  if  there  was  really  a  balance  on  the  company  accounts  in  fa- 
vour of  the  deceased  partner,  a  strong  principle  of  equity  inter-. 

Vol.  I.  I  i 
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1788.    posed,  that  his  representatives  should  not  be  compelled  to  take 
*— v— '    a  circuitous  route  to  obtain  it;  more  particularly,  when  it  must 
affect  the  interest  of  a  third  person. 

But  it  was  answered  for  the  Plaintiff,  that  this  was  the  first  in- 
stance in  which  it  had  been  suggested,  that  an  executor  of  one 
partner  could,  in  this  way,  settle  the  partnership  accounts.  The 
law,  which  makes  the  surviving  partner  liable  for  the  joint  debts, 
by  a  necessary  consequence,  gives  him  the  exclusive  control  over 
the  partnership  effects,  and  every  action,  founded  on  a  joint  trans- 
action, must  be  brought  in  his  name.  The  general  rule,  indeed, 
with  respect  to  joint  owners,  is,  that  the  interest  itself  shall  sur- 
vive ;  but,  in  the  case  of  partners  in  trade,  it  is  only  the  right  of 
action,  and  not  the  interest,  to  which  the  survivor  is  entitled. 
This  right,  however,  is  essential  to  justice,  and  for  the  benefit  of 
commerce;  for,  the  inconveniency  would  be  inconceivable,  if, 
upon  every  suggestion  of  a  balance  due  to  a  deceased  partner, 
it  was  incumbent  on  the  survivor  to  travel  into  all  the  circum- 
stances of  the  company.  In  the  action  between  M'-Cartey,  sur- 
viving partner  of  Cummings,  against  Nixon,  it  appeared  that  the 
Defendant  had  administered  on  the  estate  of  the  deceased  part- 
ner, and  retained  the  company  effects  for  a  separate  debt  due  to 
him  from  Cummings ;  but  the  Supreme  Court  determined  that  the 
administrator,  in  that  case,  had  no  right  to  retain  ;  and  that  he 
must  resort  to  his  action  of  account  render  against  M^Cartey,  in 
order  to  obtain  satisfaction  from  the  joint  stock. 

With  respect  to  the  presumed  acquiescence  of  Wallace,  it  was 
observed  that  the  evidence  contradicted  the  presumption  ;  and 
that,  independent  of  every  other  consideration,  Wallace"1?,  continu- 
ing to  prosecute  the  suit,  amounted  to  a  prohibition.  There  is, 
therefore,'  no  fact  upon  which  the  cause  could  be  submitted  to  a 
Jury  ;  whether  the  payment  to  the  executor  is  good,  or  not,  be- 
ing a  matter  of  law. 

Shippen,  President, — It  may  probably  be  a  hardship  upon  the 
Defendant,  but  he  has  certainly  made  himself  liable  to  >he  Plain- 
tiff's demand.  A  payment  to  an  executor,  or  administrator,  can 
be  no  satisfaction  to  a  surviving  partner,  who  has  the  sole  right 
of  suing  for,  and  of  receiving  the  monies,  due  to  the  company.. 
The  point  of  law  is,  therefore,  exceedingly  clear.  Nor  can  we 
in  this  manner  attempt  to  investigate  the  partnership  accounts. 

With  respect  to  the  point  of  fact,  it  does  not  seem  to  be  at  all 
established.  If,  indeed,  the  acquiescence  of  the  Plaintiff  had 
been  proved,  we  should  have  thought  it  a  proper  subject  for  a 
Jury  to  determine.  But,  as  the  matter  stands,  we  must  leave 
the  Defendant  to  this  consolation,  that,  even  if  he  has  not  alrea- 
dy taken  an  indemnification,  he  may  recover  the  money  back 
from  the  executor,  having  paid  it  in  his  own  wrong. 

The  rule  discharged.* 

Leivis,  for  the  Plaintiff. — Wilson  and  Raxvle,  for  the  Defendant, 

See  2  Vol  65.  in  note. 
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SCHLOSSER  v.  LESHER. 

TNGERSOL  read  an  affidavit,  stating  the  want  of  a  material  wit- 
■*  ness,  who  had  been  subpoenaed,  and  moved  to  put  off  the  cause 
for  that  reason. 

Levy  prayed  that,  if  the  cause  was  continued,  it  might  be  un- 
der a  rule  to  try  next  term,  or  Non  Pros  ;  and  mentioned  a  case 
argued  in  this  Court  by  Lervis,  when  it  was  so  ruled. 

Ingersol  objected,  that  the  rule  for  trial  or  Non  Pros,  was  grant- 
ed upon  some  laches  on  the  part  of  the  Plaintiff;  and  that  there 
was  no  idea  of  that  kind  in  the  present  case.  He  added,  that  the 
practice  in  the  Supreme  Court  was  contrary  to  the  rule  prayed  for. 

By  the  Court. — Let  the  rule  be  entered  :  But  this  will  not 
preclude  the  Plaintiff  from  shewing  reasonable  cause  of  delay,  at 
the  next  term."* 

SHIPPEN's  Lessee  v.  BUSH. 

T}ANKSONmovGd  for  the  appointment  of  referees  in  this  cause, 
"*^  in  the  absence  of  the  opposite  Council ;  though,  as  he  said, 
by  agreement. 

But,  by  the  Court  :  It  is  an  invariable  rule  not  to  appoint  re- 
ferees, but  in  the  presence  of  both  parties.  So  many  disputes 
have  arisen  about  what  was  the  meaning  of  the  attornies,  that  we 
have  determined  not  to  pay  any  regard  to  agreements,  which 
are  not  reduced  to  writing. 

GILPIN  v.  SEMPLE. 

TjALLOWELL  moved  for  a  rule  to  take  the  depositions  of  go- 
"*■■  ing  witnesses,  Sec.  before  the  return  of  the  writ  in  this  cause. 

By  the  Court. — It  has  not  been  determined,  upon  argument, 
though  often  mentioned  at  the  bar,  whether  we  can  grant  the  rule 
before  the  return  of  the  writ,  or  not.  But  it  has  been  the  prac- 
tice to  take  the  deposition,  de  bene  esse,  under  a  rule,  subject  to 
the  opinion  of  the  Court ;  and  this  upon  the  authority  of  the  case 
in  Sheridan.  Notice,  however,  should  be  given  to  the  Defendant, 
as  no  appearance,  by  attorney,  can  be  yet  entered. 

•  2  Vol.  44. 
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»-^ — ■  ROBERTSON  et  al.  v.  VOGLE. 

IN  this  action  the  Plaintiffs  declared,  as  Indorsees,  upon  a  pro- 
missory note,  against  the  Defendant  as  Indorsor,  both  the  par- 
ties residing  in  the  city  of  Philadelphia.  It  appeared,  on  the  trial, 
that  the  note  was  drawn  on  the  10th  April,  1786,  and  that  it  was 
protested  for  non-payment  on  the  12th  June,  1786;  but  on  the  5th 
of  July  and  on  the  23d  of  August  folio  wing,  the  Plaintiffs  received 
several  partial  payments  from  the  drawer,  without  attempting  to 
give  notice  of  the  protest  to  the  indorsor,  till  after  the  last  of 
those  payments,  when  the  drawer  had  become  greatly  embarras- 
sed in  his  circumstances.  Nor  was  there,  indeed,  any  other  evi- 
dence of  notice,  previously  to  the  commencement  of  the  action, 
to  March  term  1787,  than  that  the  Plaintiff's  clerk  had  frequently 
cabed  at  the  Defendant's  store,  but  was  not  certain  that  he  had 
ever  seen  him,  or  left  a  note  of  his  business. 

Ingersol  moved  for  a  non-suit  on  two  grounds:  1st,  Because 
the  receipt  of  a  part  of  the  money  from  the  drawer,  is  a  discharge 
of  the  indorsor  for  the  whole  ;  and  idly,  Because  the  Plaintiffs 
did  not  give  reasonable  notice  of  the  protest  to  the  Defendant. 
1st.  On  the  first  point  he  contended,  that  the  indorsor  of  a  pro- 
missory note,  is  only  a  warrantor  that  he  will  pay  the  money,  if 
the  drawer  does  not ;  and  that  if  the  indorsee  receives  a  part,  he 
takes  upon  himself  to  give  credit  to  the  drawer,  and  discharges 
the  indorsor.  1  Wills,  46.  Hall  v.  Pitfield.  2  Stra.  745.  Kellock  v. 
Robinson,  S.  P. 

2d.  With  respect  to  the  second  point  he  cited  Term  Rep*  167. 
plaster.  27  Geo.  S.  Tindal  et  al.  v.  Erozvn,  where  it  is  said,  that 
when  a  note  is  not  discharged  by  the  drawer,  the  holder  must 
give  reasonable  notice  to  the  indorsor;  that  this  means  something- 
more  than  making  it  known  ;  for  it  is  not  enough  that  he  says  the 
drawer  has  not  paid,  but  he  must  declare  that  he  does  not  mean 
to  give  credit  ;  and,  therefore,  when  the  circumstances  are  ascer- 
tained, what  is  reasonable  notice  is  a  question  of  law  and  not  of 
fact.  As  to  the  giving  time,  the  holder  does  it  at  his  peril,  for  it 
has  never  been  determined  that  the  indorsor  is  liable,  where  the 
holder  has  given  credit  to  the  drawer  ;  so  that  the  want  of  notice 
is  tantamount  to  payment.     Id.  712. 

Sergcctnt  aid  Barton,  for  the  Plaintiffs,  argued,  1st.  That  the 
acceptance  of  a  part  shall  not  prejudice  the  holder  of  a  bill  or 
note.  Marius  6.  8.  9.  86.  87;  and,  as  upon  the  authority  of  this 
book,  the  Court  had  determined  a  former  ques  ion,'*  they  said  it 
co-old  not  be  shaken,  in  the  present  instmce,  by  IVils.  46,  which 
was  not  a  decision  in  the  principal  case,  but  an  obiter  dictum,  re- 
ferring to  a  preceding  determination  for  an  argument  a  fortiori ; 
nor  by  2  Stra.  745,  which  was  a  short  Njsi  Prius  note.  Besides, 
these  reports  give  no  reason  fortheir  decisions,  but  Marius  assigns 
a  very  satisfactory  one  for  his  doctrine  ;  to  wit,  thatit  is  bene- 
*  See  Ant. 


COURT  OF  COMMON  PLEAS  OF  PHILADELPHIA  COUNTY.  253, 

ficial  to  the  indorser  that  the  holder  should  receive  as  much  of  1788. 
the  money  as  he  can  from  the  drawer,  since  thereby  so  much  is  v— y-^ 
saved  to  him.  There  is  a  material  difference,  however,  between 
the  principles  and  usage  in  London  and  Amsterdam,  and  ihe  cus- 
tom of  Philadelphia  upon  this,  as  well  as  the  point  ot  notice  ;  for 
long  indulgence  and  the  course  of  business,  have  not  yet  brought 
us  to  the  precise  and  strict  practice  of  those  capitals. 

2dly.  With  respect  to  the  second  objection,  they  said,  that  the 
Plaintiff's  clerk  went  repeatedly  in  pursuit,  of  the  Defendant;  and 
proof  of  making  enquiry  after  him  is  sufficient  to  excuse  giving 
notice,  unless  he  shews  that  he  might  have  been  found.  L,  N. 
P.  273.  274.  But,  at  all  events,  they  insisted  that  what  was  rea- 
sonable notice  was  a  matter  of  fact,  and  not  of  law  ;  1  Stra.  508. 
2  Stra.  829.  1175.  l  Black.  Rep.  1.  For,  though  it  is  true,  that 
there  are  many  facts  upon  which,  if  the  Jury  proceed  contrary 
to  the  opinion  of  the  Court,  a  rehearing  will  be  granted  ;  yet  they 
must,  at  last,  be  determined  by  a  verdict:  In  Trover,  for  instance, 
the  conversion  can  only  be  found  by  a  Jury,  it  cannot  be  found 
by  the  Court.  That  reasonable  notice  is  a  fact  of  the  same  kind, 
was  conceded  by  very  eminent  Council,*  in  opposition  to  the  in- 
terest of  his  client.  Doug.  496.  7.  The  propriety  of  the  rule 
is  abundantly  more  striking  here  than  in  England;  and  as  a  Jury 
alone  can  decide  upon  the  circumstances  of  the  country,  and  the 
relative  situation  of  the  parties,  it  ought  to  be  left  to  them  to  as- 
certain the  reasonableness  of  the  notice. 

JngersoU  in  reply,  said,  that  the  case  was  of  great  importance 
to  the  mercantile  interest ;  and  that  the  mischief  would  be  fa- 
tally extensive,  if  the  adverse  arguments  prevailed.  He  con- 
tended, however,  that  in  whatever  form  the  plaintiffs  choose  to 
proceed,  they  must  fail  in  their  action.  For,  if  they  bring  their 
suit  at  common-laxv,  then  it  cannot  be  maintained  at  all ;  since,  at 
conmon-law,  a  chose  in  action  is  not  assignable  ;  nor  is  an  as- 
signor responsible  unless  he  expressly  warrants;  and,  if  they  bring 
it  upon  the  custom  of  merchants,  then,  in  order  to  recover,  they 
must  shew  that  they  have,  on  their  part,  complied  with  the  cus- 
tom, which  required  that  reasonable  notice  of  the  non-payment, 
should  have  been  given  to  the  Defendant.  But,  as  the  common-law 
is  not  applicable,  and  the  act  of  Assembly  does  not  meddle  with  the 
case  of  indorsors  and  indorsees,  the  declaration  must  undoubtedly 
be  founded  upon  the  statute  of  Anne  and  the  custom  of  merchants  ; 
and  if  the  Plaintiffs  are  allowed  to  take  advantage  of  these  to 
maintain  his  action  (waving  the  question  whether  the  statute  ex- 
tends to  this  country)  the  Defendant  cannot  be  precluded  from 
taking  advantage  of  them,  likewise,  to  support  his  defence. 
Upon  this  ground  the  usage  must  be  universal :  For,  the  statute 
of  Anne  places  promissory  notes  on  the  same  footing  with  inland 
bills  of  exchange,  and  inland  bills  of  exchange,  in  the  preced- 
ing reign  of  W.  3.  had  been  placed  on  the  same  footing,  with 
foreign  bills — so  that  any  distinction,  between  the  cities  of  Am- 
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ITS.*?,     stcrdam   and   London,   and  the  city  of  Philadelphia,  cannot  be 
*»*v— »    maintained  ;  the  usage  is  every  where  the  same  ;  and  the  con- 
struction of  the  statute  will  not  be  different,  merely  from  a  dif- 
ference in  the  place. 

It  is  settled,  by  the  common  law,  as  well  as  under  the  statute, 
that  he  who  gives  a  new  credit  is  bound  ;  this  is  not  contradicted 
by  the  doctrine  laid  down  in  Marius  ;  and  the  case  in  Lord Raym. 
is  corroborative.     In  Marius  the  money  is  presumed  to   be  re- 
ceived at  the  time  the  note  becomes  due,  the  protest  is  made 
at  the  same  instant,   and  notice  of  the  dishonouring  is  given  as 
soon  as  possible — so  that  there,  undoubtedly,  the  indorsor  is  be- 
nefited by  the  indorsee's  taking  a  part  of  the  money,  and  runs  no 
risque  for  the  want  of  information  respecting  the  fate  of  the  bill, 
or  note  ;  but  in  the  present  case,  the  money  was  received,  at  least, 
three  months  before  any  attempt  to  give  notice,  and  in  the  mean- 
time the  drawer  became  insolvent.   The  Court  argue  in  Wilson  as 
from  a  fixed  principle,  that  the  indorsee's  receipt  of  a  part  from 
the  drawer  is  a  discharge  of  the  indorsor  for  the  whole  ;  and 
Strange,  tho'  a  nisi  prius  report,  is  in  point  in  all  its  circumstances. 
He  contended,  that  the  case  cited  in  Bull.  L.  A'.  P.  was  in  fa- 
vour of  the  Defendant  on  the  secondpomt ;  for  he  had  shewn  that 
he  might  easily  have  been  found  ;  and  where  the  parties  reside  in 
the  same  town,  not  a  moment  should  elapse  between  the  protest 
and  the  notice,  T.  Rep.  167.    The  Supreme  Court,  in  Stcinmetz  v. 
Currit*  said,  that  in  all  universal  questions  of  a  mercantile  na- 
ture, the  Term  Reports  were  to  be  received  as  authority;  this 
was  resolved,  in  opposition  to  cases  for  100  years  back,  shewing 
a  different  practice  with  respect  to  notice  j  and  in  Donaldson  v. 
Cooper ^\  the  Judges  refused  to  hear  the  evidence  of  merchants 
as  to  usage,  because  the  point  had  already  been  determined.    As, 
therefore,  it  has  been  settled,  that  reasonable  notice  is  a  question 
of  law,  and  not  of  fact,  the  Plaintiff  cannot  now  bring  it  into 
doubt  and  controversy. 

Skippen,  President,  delivered  the  opinion  of  the  Court  to  the 
following  effect. 

This  is  a  motion  for  a  nonsuit  upon  two  grounds  ;  first,  that  the 
Plaintiff  by  an  acceptance  of  part  of  the  money  from  the  drawer 
of  the  note  in  question,  has  discharged  the  indorsor;  and,  se- 
condly, that  he  is  also  discharged,  because  due  notice  of  the  non- 
payment of  the  note  was  not  given  to  him. — It  is  to  be  observed, 
that  with  regard  to  discharging  the  parties  to  bills  of  exchange, 
the  law  makes  a  material  difference  ;  for,  some  of  them  can  only 
be  discharged  by  an  express, but  others  may  be  discharged  by  an 
implied  exoneration.  Thus,  the  acceptor  of  the  bill  cannot  be 
discharged  by  any  construction  in  law;  and  though  the  holder 
proceeds  against  the  indorsor,  and  receives  part  of  the  money 
from  him,  this  will  not  prevent  his  afterwards  resorting  to  the  ac- 
ceptor for  payment  of  the  balance.  Dougl.  235.  In  the  instance 
of  a  promissory  note  the  drawer  stands  in  the  place  of  an  ac- 
ceptor. 2  Wils.  263.  But  an  indorsor  is  only  a  security  that  the 
*  See  post.  j  Sec  also  Chapman  y,  Stcintneitz  post. 
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acceptor  of  the  bill,  or  the  drawer  of  the  note,  shall  pay  the  178S. 
money;  and,  therefore,  if  the  holder  is  guilty  o?any  neglect  in  *— y— -* 
endeavouring  to  recover  it,  that  will  certainly  he  an  implied  dis- 
charge of  the  indorsor.  If,  for  instance,  the  holder  takes  upon 
himself  to  give  further  time  for  payment,  or  receives  a  part  of 
the  money,  and  gives  time  for  the  rest,  the  nature  of  the  trans- 
action is  essentially  changed,  and  the  indorsor  is  no  longer  re- 
sponsible. The  same  principle  applies  to  the  second  point;  for, 
if  the  holder  of  a  note,  wi.hout  giving  notice  to  the  indorsor  of 
its  being  dishonoured,  retains  it  so  long  in  his  hands,  after  the 
day  of  payment,  as  to  create  a  presumption  that  he  means  to  take 
upon  himself  to  give  a  new  credit  to  the  drawer,  the  want  of 
notice  in  this  case  will  likewise  operate  as  a  discharge. 

This,  howevej,  cannot  be  determined  in  the  same  manner  herey 
that  it  is  in  England.  In  that  country,  regular  posts  are  estab- 
lished, the  correspondence  between  the  great  commercial  towns 
punctually  maintained;  and  the  communication,  throughout  the 
kingdom,  is  commodious,  certain,  and  uninterrupted.  These 
circumstances,  therefore,  render  it  easy  to  make  a  general  rule; 
— of  which  the  case  cited  for  the  Defendant  from  Term  Reports? 
expressly  speaks.  But  in  Pennsylvania  there  are  some  roads  which, 
the  posts  never  travel,  and  some  seasons  in  which  the  commu- 
nication, between  the  different  pans  of  the  State,  is  exceedingly 
difficult  and  precarious  :  How  then  can  a  general  rule  be  made, 
so  as  to  ascertain  every  where,  and  at  all  times,  the  reasonable 
time  of  the  notice  ?  The  attempt,  if  not  totally  impracticable, 
would,  in  its  consequences,  be  dangerous  and  inconvenient. 

But,  with  regard  to  the  particular  case  before  us,  there  can  be 
no  doubt,  that  the  right  of  indorsees  to  call  upon  the  indorsors, 
must  be  founded  upon  the  custom  of  merchants :  for,  the  indorse- 
ment, considered  at  common  law,  amounts  only  to  an  assignment 
of  all  the  property  in  the  bill,  or  note,  without  making  the  as- 
signor responsible  in  the  event  of  a  non-payment.  How  far,  how- 
ever, promissory  notes  are  in  this  State  upon  the  same  footing  with 
bills  of  exchange,  is  a  question  sub  judice  in  the  Supreme  Court; 
and,  therefore,  i':  would  be  going  out  of  our  duty  to  give  a  de- 
cision upon  it  at  this  time.*  Yet,  it  must  be  observed,  that  the 
statute  of  Anne  has,  in  some  respects  been  extended  to  this  coun- 
try. For,  the  uniform  practice  has  been  to  bring  actions  upon 
promissory  notes,  as  such  ;  and  not  actions  of  indebitatus  assump- 
sit, which  was  the  proper  action,  according  to  the  opinion  of  Holt, 
Chief  Justice,  before  the  passing  of  that  statute.  The  Legisla- 
ture, likewise,  when  regulating  the  assignment  of  bonds  and  notes, 
though  they  did  not  expressly  put  them  on  the  same  footing  with 
bills  of  exchange,  must,  from  the  terms  of  the  act,  have  taken 
it  for  granted,  that  an  action  might  be  brought  upon  a  promisso- 
ry note, considered  as  an  instrument.  'Till,  therefore,  a  contrary 
decision  is  pronounced,  we  must  proceed  as  in  the  case  of  a  bili 
of  exchange,  under  the  statute  of  Anne ;  and  there  it  appears,  that 
*  In  the  case  of  M' Co! hush  v,  Houston. 
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1788.  a  very  trifling  negligence,  on  the  part  of  the  holder,  will  operate 
*—"V"»'  as  a  discharge  of  the  indorsor.  This  rule,  we  admit,  is  just  and 
proper,  when  the  course  of  trade  is  regular,  and  the  communi- 
cation by  post  is  uniform  and  free.  For,  as  it  is  usual  among 
merchants  to  lend  their  names  to  one  another,  all  faith  ar,d  credit 
would  be  at  an  end,  if  the  holder  of  a  note,  instead  of  attempt- 
ing to  procure  the  payment  from  the  person  who  ought  really  to 
pay  it,  might,  tacitly,  keep  it  in  his  possession  'till  the  insolven- 
cy of  the  drawer  had  deprived  the  indorsor  of  his  only  remedy. 
If,  therefore,  he  retains  it  two  or  three  months,  or  any  other  un- 
reasonable period,  he  ought  certainly  to  bear  the  loss  ;  and,  ac- 
cordingly, the  law  deems  this  the  giving  of  a  new  credit  to  the 
drawer,  and  discharges  the  indorsor. 

Upon  the  whole,  the  facts  in  the  present  case  are  strong  in  fa- 
vour of  the  Defendant ;  but  still  we  should  be  sorry  to  take  it 
from  the  determination  of  the  Jury,  upon  a  question  respecting 
the  reasonableness  of  the  notice  :  For,. as  it  has  been  already  said, 
it  is  impossible  to  establish  a.  general  rule,  alike  applicable  to  all 
the  parts  of  the  State  ;  and  unril  such  a  rule  can  be  established, 
every  case,  upon  its  own  circumstances,  must  be  left  to  the  Jury, 
as  a  question  of  fact,  and  not  of  law.* 

The  Jury  afterwards  gave  a  verdict  for  the  Defendant. 

*  See  2  Ball  Rep.  158.  192. 
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WALTON  v.  WILLIS.  (wy«W 

WHERE  an  heir  at  law  took  an  intestate's  lands  at  a  valua- 
tion, it  had  been  the  practice  of  the  Orphans  Courts  through- 
out the  State,  Only  to  require  him  to  give  Bonds  to  those  who 
were  entitled,  Under  the  act  of  Assembly,  to  a  distributive  share 
of  the  estate. 

The  Chief  Justice  said,  in  the  course  of  the  argument  irt 
this  cause,  that  the  practice  above  mentioned  was  11  gal  and 
improper;  lor,  the  Orphans  Courts  ought,  instead  of  Bond.,  which 
are  a  mere  personal  security,  to  take  Recognizances,  by  which  the 
lands  themselves  would  be  bound  for  the  payment  of  the  distri- 
butive shares.  He  added,  that  the  Court  would  not  enter  into* 
a  retrospect  upon  this  subject;  but  that,  for  the  future,  they  would 
expect  a  conformity  to  the  opinion  now  given** 

HENRY  Exor.  v.  RISK  et  at 

THIS  was  an  action  brought  for  goods  sold  and  delivered  id 
the  city  of  Philadelphia,  the  Plaintiff  having  charged  inter- 
est upon  his  account,  after  allowing  six  months  credit.  Upon  the 
trial  it  was  admitted,  that  the  nett  amount  of  the  goods  had  been 
paid ;  and  the  Council  on  both  sides  agreed,  that,  whether  the 
interest  ought  to  be  allowed  ?  was  the  only  question  in  the  cause* 

Ingersoll  for  the  Plaintiff.  A  Jury  may  give  interest,  by  way 
of  damages,  in  an  action  for  goods  sold  and  delivered,  when  it 
is  the  agreement  of  the  parties,  when  the  Plaintiff  has  been  vex- 
atiously  kept  out  of  his  money,  or  when  it  is  the  custom  of  the 
trade.  Doug.  361.  He  then  offered  to  prove  by  witnesses,  that  it 
was  the  custom  of  the  trade  in  Philadelphia,  to  allow  interest  ira 
Cases  similar  to  the  present. 

But  by  M'Kear,  Chief  Jitstice :  The  point  has  been  repeat-- 
edlv  determined  otherwise  in  this  Court,  as  well  as  in  the  Courts 
6f  England;  and,  therefore,  witnesses  cannot  be  admitted  to  con- 
tradict the  established  principles  of  the  law.  The  case  in  Doitg- 
las  is  confined  merely  to  the  American  trade.  The  usage  has  been" 
othtrwise  in  Pennsylvania,  between  inhabitants. 

Bradford  for  the  Defendants.  Interest  shall  riot  be  allowed 
tipon  an  open  account,  for  goods  sold  and  delivered.  3  JVils.  203. 
jfacob^s  Claim  v.  the  Estate  of  Adams  et  al.  ant.  5  2. 

By  the  Court. — -The  question  is  shortly  this?  The  Plaintiff'** 
testator  having  sold  a  considerable  quantity  of  goods,  wares,  and 
fnerchandize,  to  the  Defendants,  for  which  the  Defendants  have 
paid  the  nett  amount,  shall  interest  be  allowed  Upon  the  account 
for  these  goods,  wares,  and  merchandize,  without  any  notice  W 
*  For  the  decision  in  the  principal  case,  sse/w#< 

Vot.  h  hi 
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17P8.  the  Defendants,  that  interest  would  be  charged,  or  any  agree- 
V— y — i  ment,  upon  their  part,  to  pay  it?  if  this  point  had  not  been  al- 
ready settled,  it  would  nevertheless  be  highly  inconvenient  to  the 
public  welfare  (which  it  is  our  duty  to  consider)  that  the  Plaintiff's 
demand  should  be  admitted  ;  for,  as  the  shopkeeper  is  obliged 
to  retail  his  merchandize  upon  a  credit,  which  sometimes  termi- 
nates in  a  total  loss,  and  is  often  unreasonably  protracted  by  the 
person  whom  he  trusts,  his  ruin  would  inevitably  ensue,  if,  be- 
sides these  disadvantages,  the  merchant,  after  a  short  time,  could 
charge  him  with  interest,  the  accumulation  of  which  must,  insen- 
sibly, consume  the  slow  and  precarious  profits  of  his  business.  On 
the  other  hand,  it  is,  at  once,  reasonable  and  useful,  that  the  ac- 
counts between  merchants  and  the  retailers  should  be  periodical- 
ly settled  and  liquidated  ;  and  when  that  is  done,  it  is  easy  for 
the  creditor  to  take  a  bond,  a  note,  or  such  other  security  as  will 
entitle  him  to  interest. 

The  case,  however,  does  not,  at  this  day,  depend  upon  gene-t 
ral  arguments  ;  the  law,  which  we  cannot  alter,  has  been  already 
ascertained.  jacobs's  Claim  v.  the  Estate  of  Adams  and  his  xvife 
determined  in  this  Court,  has  been  cited  for  the  Defendants.  In 
that  case,  "one  Flower  having  sold  lands  to  Jacobs,  died  before 
*'  the  purchase  money  was  paid,  or  the  conveyance  executed.  His 
"  executors,  however,  received  the  money,  and  made  a  deed  for 
"  the  land.  Afterwards  the  will,  under  which  the  executors  acted, 
"  was  set  aside  as  having  been  obtained  from  the  testator  by  prac- 
"  tice  and  undue  influence  ;  and  letters  of  administration  being 
c'  consequently  granted,  the  administrators,  who  had  warned  Ja- 
"  cobs  not  to  pay  the  money,  instituted  a  suit  against  him  and  re- 
"  covered  the  amount.  It  was,  upon  these  circumstances,  ad- 
"  judged,  that  the  executors  should  refund  to  Jacobs;  but  that 
"  no  interest  should  be  allowed,  because  the  money  had  been  re- 
"  ceived,  as  well  as  paid,  in  a  mistake,  and  no  fraud  appeared 
"  on  either  side."  There  have  been  many  determinations  in  the 
Courts  of'  Pennsylvania,  and  many  authorities  may,  likewise,  be 
collected  from  the  English  law  books,  in  which  the  Judges  have 
uniformly  maintained,  that  interest  shall  not  be  allowed,  upon  an 
open  account  for  goods  sold  and  delivered.  The  case  in  3  JVils. 
205.  6.  expressly  recognizes  this  doctrine.  With  respect  to  the 
authority  cited  from  Douglas,  that  evidently  relates  only  to  the 
American  trade,  in  which  it  appeared  to  have  been  the  usage  for 
the  merchants  in  England  to  allow  their  American  correspondents 
.  12  months  credit,  and  then  to  charge  them  5  per  cent,  interest; 
and  thai  the  English  tradesmen,  in  the  same  trade,  allowed  the 
merchants  14  months  credit,  and  then  charged  them  a  similar  in- 
terest. That  determination,  therefore,  does  not  interfere  with 
the  general  rule;  and  the  Court  are  unanimously  of  opinion,  that 
the  interest  claimed  by  the  Plaintiff,  upon  the  present  occasion, 
ought  not  to  be  allowed  by  the  Jury. 

The  verdict  of  the  Jury  was  conformably  to  this  opinion. 

On  the  meeting  of  the  Court  the  next  day,  the  Chief  Jus- 
tice observed,  "  That  in  the  opinion  delivered  yesterday  in 
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this  cause,  the  Court  had  not  relied  merely  on  the  cases  decided  1788. 
here,  but  on  all  the  cases  which  had  been  decided  upon  the  sub-  *■ — *—* 
ject,  in  all  the  Courts  of  England.  These  cases,  although  he 
had  before  generally  referred  to  them,  he  now  thought  proper  to 
mention  particularly,  that  every  doubt  upon  the  question  might 
be  finally  removed.  In  the  Common  Pleas,  for  money  owing  for 
goods  sold  and  delivered,  no  interest  shall  be  allowed.  1  Barnes 
Notes  157.  3  Wilson  206.  Pract.  Reg.  Com.  PI.  557.  In  the 
King's  Bench,  interest  refused  upon  an  inland  bill  of  exchange  after 
acceptance,  where  no  protest ;  and  the  Court  there  said,  that  it 
had  never  been  allowed  barely  for  money  lent,  without  a  note. 
Harris  v.  Benson,  2  Stra.  910.  In  the  Court  of  Chancery,  in- 
terest was  not  allowed  on  book  and  simple  contract  debts,  &c. 
3  Rep.  Chan.  64-.     Dolman  v.  Pritman. 

"  Thus  the  concurrent  practice  of  all  the  Courts  in  England, 
has  in  these  cases  disallowed  the  charge  of  interest;  and  the 
practice  of  Pennsylvania  has  been  regulated  by  the  same  princi- 
ples. It  is  not,  indeed,  more  than  four  years,  since  in  this  State, 
on  the  other  side  of  the  Susquehanna,  the  Juries  have  been  in- 
duced to  allow  interest,  even  upon  notes  of  hand."* 

WILLIAMS  v.  GEHEOGAN. 

IWjjOYLAN,  in  shewing  cause  against  a  rule  for  a  special  Court, 
■*■  at  the  instance  of  the  Plaintiff,  contended,  first,  that  Williams 
was  not  within  the  description  of  the  persons  for  whom  the  act 
provides  a  summary  relief;  and,  secondly,  that  the  difficulty  of 
obtaining  the  Defendant's  testimony  at  a  short  notice,  was  a  suf- 
ficient reason  to  induce  the  Court  to  discharge  the  rule. 

On  the  first  point,  it  was  stated,  that  Williams  was  not  in  Ame- 
rica at  the  time  when  the  debt  was  contracted,  for  which  this  ac- 
tion was  brought ;  but  that  he  came  hither  merely  to  collect  the 
debts  of  a  house,  in  which  he  had  formerly  been  a  partner  ;  that, 
therefore,  he  could  not  claim  the  benefit  of  the  act,  which,  it  was 
urged,  extended  only  to  foreigners,  who  came  to  this  country  in 
the  way  of  trade,  who  resided  here  while  their  merchandize  was 
sold,  and  who  were  not  punctually  paid  at  the  expiration  of  the 
credit  which  they  gave.  3  St.  Laxus,  31.  Lewis  v.  Turner,  in  the 
Common  Pleas  of  Philadelphia,  was  cited.  The  Plaintiff  in  that 
case  was  a  resident  of  Nexv-Tork,  and  came  to  Philadelphia  merely 
to  sue,  and  recover  from  the  Defendant.  The  Court  determined 
that  he  was  not  entitled  to  a  special  Court ;  and  Shippen,  Presi- 
dent, said,  that  a  citizen  of  the  United  States  was  not  a  foreigner 
in  Pennsylvania. 

On  the  second  point,  it  was  observed,  that  the  Defendant  being 
sued  as  supercargo,  it  would  be  incumbent  on  him  to  state  all 
the  accounts  of  the  vessel  in  question  ;  that  he  was  at  this  time  in 
Charleston,  South  Carolina,  having  in  his  possession  all  the  docu- 
ments and  vouchers  necessary  to  his  defence  ;  that  he  had  always 
expressed  a  determination  to  attend  the  trial  of  the  cause,  and 
*  See  post.  Rapelje  et  al,  v.  Emory,   and  the  cases  there  cited  in  a  note, 
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1783.  that  his  absence  could  not  be  long  protracted,  as  the  special  bail 
had  sent  a  bail-piece  and  power  of  attorney  to  take  the  Defend* 
ant,  and  surrender  him  in  this  Court, 

Coulthur-'it,  for  the  Plaintiff,  said,  that  the  debt  was  contracted 
jn  Philadelphia,  and  was  there  due  and  payable  from  the  Pefend* 
ant  to  the  Plaintiff;  that  Williams  came  hither  to  pay  the  debts  of 
tthe  company,  as  well  as  to  collect  their  credits;  that  he  was  a  fo- 
reigner, in  the  strongest  meaning  of  the  word,  and,  consequently, 
could  nut  be  affected  by  the  case  of  Lewis  v.  Turner,  which  was 
decided  on  the  ground  of  the  party's  being  a  citizen. 

With  respect  to  the  accounts,  he  endeavoured  to  shew  from  the 
cause  of  action,  that  they  could  not  be  material  to  the  defence 
on  this  occasion  ;  and  contended,  that  the  Defendant's  absence 
was  no  reason  to  defeat  l^he  Plaintiff's  claim  to  the  benefit  of  the. 
act, 

M'KeAn,  Chief  Justice.— -The  act  seems  to  be  intended  for  the 
benefit  of  every  man,  whether  an  inhabitant,  or  a  foreigner,  who 
is  about  to  leave  the  State  ;  and  the  Plaintiff  is  clearly  within  the 
d-  scription  of  persons  entitled  to  a  special  Court.  But,  we  think, 
for  the  second  reason  which  has  been  urged  by  the  Defendant's, 
Council,  that  it  would  be  doing  manifest  injustice  to  hurry  the 
irjal  on  at  this  time  :   Therefore, 

By  the  Court  ;  Let  the  rule  be  discharged? 


GUTHRIE  Assignee  v,  WHITE, 

A  Certiorari  was  issued  to  John  Culbertson,  Esq.  one  of  the  Jus» 
.ices  for  the  county  oi  Chester,  to  remove  the  proceedings  in 
this  cause  j  and  the  record  being  accordingly  returns,  d,  itappear-? 
ed  that  one  Irwin,  having  maintained  the  Defendant's  daughter 
for  several  weeks,  made  out  an  account  against  him,  and,  after 
swearing  to  the  truth  and  justice  of  its  contents,  he  assigned  all 
his  right,  title,  and  interest  therein  to  the  Plaintiff.  The  debt 
being  under  ten  pounds,  the  Plaintiff,  in  his  own  name,  sued  the 
father  before  the  Justice  upon  this  assignment,  and  obtained  a 
judgment  and  execution  against  him  ;  although,  as  it  was  stated 
in  the  Defendant's  deposition,  his  daughter  was  oi  full  age  at  the 
time  of  contracting  the  debt,  and  no  assumption,  upon  his  part, 
had  been  proved  or  suggested. 

Bradford  moved  to  reverse  the  Judgment;  1st,  on  account 
of  the  general  irregularity  qf  the  proceedings  ;  and  2dly,  Be- 
cause an  action  could  not  be  maintained,  by  the  assignee  of  a 
simple  contract  debt,  hi  his  own  name. 

The  Court  considered  the  whole  proceedings  to  have  been  ir«? 
Regular;  but  said,  that  there  could  be  no  doubt  of  the  sufficiency 
pf  the  second  reason  alone,  as  a  ground  for  setting  them  asidje.^ 
And  the  Judgment  was  accordingly  reversed. 
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1788. 
TILLIER  v.  WHITEHEAD.  »— v— > 

THIS  was  a  feigned  issue  to  try,  whether  the  Defendant  had 
a  legal  authority  to  use  the  Plaintiff's  name  in  the  accep- 
tance, drawing,  and  indorsement  of  bills  of  exchange,  and  pro- 
missory notes.  The  case  was  this  :  Rudolph  Tillier  and  Clement 
Biddle entered  into  artkles  of  agreement  on  the  30th  of  January 
1  83,  by  which  a  .special  partnership  was  established  between 
them.  The  Defendant  Whitehead  was  employed  as  a  clerk  by 
Biddle  in  his.  general  transactions  ;  and  a  memorandum,  written 
an$  subscribed  by  Biddle  alone,  under  two  firms,  that  is,  "  Cie* 
mem  Biddle  and. Co"  and  also  "  Clement  Biddle  and  Co.  and  Ru~ 
dolph  1  illier"  was  lodged  in  the  bank  ;  declaring  that  Whiteheads 
acceptances,  indorsements,  and  drafts  under  thosp  firms,  were 
good  and  binding  on  the  parties.  It  appeared,  accordingly,  that; 
Whitehead,  as  well  as  Biddle,  had  used  the  firm  of  "  Clement  Bid- 
dle and  Co.  and  Rudolph  Tillier ;"  and  an  advertisement,  subscribe 
ed  and  published  b\  Tillier  himself,  was  read,  in  which  notice 
was  given,  that  "  he  had  no  connection  with  any  other  mercan- 
"  tile  house,  except  that  known  under  the  firm  of  "  Clement  Bid-> 
die  and  Co.  and  Rudolph  Tillier.''''  There  was  not  any  proof,  how-, 
ever,  that  Tillier  knew  of  the  authority  which  had  been  left  by 
Biddle  at  the  bank  ;  but  a  clerk  of  the  bank  proved  that  he  had 
presented  notes  drawn  bv  Whit  (head  in  the  firm  of  "  Clement  Bid-, 
die  and  Co.  and  Rudolph  Tillier"  and  that  on  such  occasions  TiU 
lier  referred  him  to  Whitehead  for  payment.  It  appeared  also  that 
Whitehead had  received  the  proceeds  of  some  damaged  tea  which 
Tiller  had  sent  to  the  city  auction,  giving  a  receipt  in  the  name 
of  u  Clement  Biddle  and  Co,  and  Rudolph  Tillier  ;"  that,  in  conse- 
qu  nee  of  this,  Tillier  directed  his  clerk  to  forbid  Whitehead''^ 
meddling  with  any  more  of  his  money;  and  that  sometime  after-, 
wards,  Tillier  desired  Whitehead  to  quit  his  counting  house,  de-* 
glaring  that  he  had  nothing  to  do  with  him. 

Two  questions  were  stated  for  the  Plaintiff— 1st,  Whether  Cle- 
vieni  Biddle  and  Rudolph  Tillier  were  partners  generally,  or  only 
for  certain  specific  purpose?  and  2dly,  Whether  one  partner  can 
devolve  over  the  right  of  using  the  firm,  without  the  knowledge 
and  concurrence  of  the  other? 

To  the  first  question  it  was  answered  by  the  Defendant's  Coun^ 
cil,  and  allowed  py  the  Court,  that  the  articles  of  Co-part- 
nership, being  res  inter  alios  acta,  the  limitations  could  not  be 
known,  and,  therefore,  ought  not  to  affect  the  Defendant,  if  he 
acted  under  a  legal  authority. 

With  respect  to  fhe  second <\xiest.\QXi, it  was  unanimously  resolved 
?Y  the  Court,  that  one,  of  two  partners,  may  give  an  authori- 
ty to  a  clerk  under  the  firm  of  the  house  ;  and  that  the  clerk  may, 
jn  consequence  thereof,  accept  bills,  and  sign,  or  indorse  notes, 
\x\  the  name  of  the  company.  And  it  was  said  by  M'Ke^n, 
Chief  Justice^  that  this  case  could  not  be  properly  compared  with 
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1788.     the  case  of  an  attorney  without  power  of  substitution;  for,  the 
*— -y— '    attorney  cannot  exceed  the  letter  of  his  authority,  being  nothing 
more  than  an  agent  himself.    But  each  partner  is  a  principal ;  and 
it  is  implied  in  the  very  nature  of  their  connection,  that  each  has* 
a  right  to  depute  and  appoint  a  clerk  to  act  for  both,  in  matters 
relative  to  their  joint  interest. 
Verdict  for  the  Defendant. 
Ingersoll  for  the  Plaintiff — Bradford  for  the  Defendant. 

STEINMETZ  et  al.  v.  CURRIE. 

THIS  action,  brought  by  the  indorsees  of  a  bill  of  exchange, 
against  one  of  the  indorsors,  now  came  on  for  a  .second 
trial.*  It  was  very  ably  discussed  by  Ingersoll  for  the  Plaintiff, 
and  Sergeant  and  Bradford  for  the  Defendant;  but,  a.v  the  circum- 
stances and  principles  of  the  case,  are  accurately  preserved  in  the 
charge  of  the  Court,  it  is  unnecessary  to  give  any  othrr  statement 
of  the  facts  or  arguments,  than  that  delivered  by  the  Chief  Jus- 
tice. 

M'Kean,  Chief  Justice. — This  is  an  action  of  very  considera- 
ble importance,  not  only  as  it  affects  the  present  parties  but  as 
it  affects  every  holder,  drawer,  or  indorsor  of  a  bill  of  exchange. 
The  honour  and  justice  of  the  State  are,  indeed,  likewise  inter- 
ested, that  the  decision  should  be  conformably  to  the  general 
mercantile  law  of  nations,  lest  a  deviation  should  be  imputed  to 
our  ignorance,  or  disrespect,  of  what  is  right  and  proper.  It 
should  be  remembered  too,  that  the  Defendant  is  a  stranger,  and 
that  the  event  of  this  suit  can  be  no  further  obligatory  elsewhere, 
than  as  it  corresponds  with  the  universal  and  established  usage  of 
all  countries  ;  for,  upon  the  present  question,  that,  and  not  the  local 
regulations  of  Pennsylvania,  must  furnish  the  rule  of  determination. 

It  appears,  then,  that  one  Whitelaxv,  on  the  oOth  of  October, 
1775,  drew  a  bill  of  exchange  for  £.  339  18  sterling,  upon  Wil- 
liam Houston,  malster,  and  Co.  in  Refrexv,  near  Glasgow,  in  favour 
of  James  Witherspoon,  or  order,  and  payable  on  the  1st  day  of 
August,  1776.  This  bill,  afterwards,  but  it  is  not  certain  at  what 
period,  Witherspoon  indorsed  to  Currie  the  Defendant,  who  some- 
time in  the  year  1777  indorsed  it  to  Messrs.  Archibald  and  John 
Blair,  and  those  gentlemen,  before  the  month  of  October,  1778, 
indorsed  it  to  John  Pringle,  by  whose  subsequent  indorsement, 
it  became  the  property  of  Steinmetz  and  Bell,  the  Plaintiffs  in  this 
cause.  It  appears  further,  that  Steinmetz  and  Bell  on  the  19th  of 
October,  1778,  indorsed  the  bill  of  exchange  to  Mr.  Freeman, 
who  is  now  dead,  and  by  whom,  in  his  life  time,  it  was  transmit- 
ted to  William  Coxvpland  of  London.  The  bill  seems  to  have  been, 
speedily  and  regularly  indorsed  after  it  came  into  the  hands  of 
the  Plaintiffs;  and  Coxvpland,  having  duly  received  it  from 
Mr.  Freeman,  demanded  payment  of  the  persons  upon  whom 
it  was  drawn  on  the  30th  of  December,  1778,  when  it  was 
protested  on  account  of  their  refusal,  for  which  they  assigned 
*  See  ant.  234. 
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reasons,  that  can  have  no  effect  or  relation  to  the  cause.  The  1788. 
notice  of  this  protest  was  received  by  Freeman's  executor,  Wil-  v-— v—-^ 
Ham  Sitgreaves,  on  the  13th  of  April,  1780,  and  he  gave  notice 
to  Messrs.  Steinmeiz  and  Bellow  the  28th  of  the  same  month  ;  but 
those  gentlemen  did  not  until  the  16ch  of  October  1782,  give  any 
notice  to  Currie,  the  Defendant,  who  was  arrested  the  day  fol- 
lowing to  answer  in  this  action. 

These  are  the  material  facts  ;  and, on  them,  we  are  not  to  en- 
quire, how  it  happened  that  the  bill  lay  three  years,  from  the  time 
of  drawing  to  the  time  of  protesting  it  :  for,  as  between  indor- 
sor  and  indorsee,  even'  indorsor  is  considered  as  a  new  drawer. 
The  defence,  however,  is  on  this  single  point,  that  the  Plaintiffs 
had  notice  on  the  28th  of  April  1780,  and  yet  gave  none  to  the 
Defendant  until  the  17th  of  October  1782,  a  period  of  two  years 
and  a  half,  except  twelve  days.  Whether  that  was  a  reasonable 
time,  will  depend  upon  the  circumstances  of  the  case.  It  ap- 
pears that  the  Plaintiff  lived  in  Philadelphia,  and  the  Defendant, 
when  he  sold  the  bill,  lived  at  Fiahkill  in  the  state  of  Nexv-Tork% 
about  130  miles  off.  This,  in  point  of  distance,  is  not  so  great, 
but  that  he  might  have  been  found,  or,  at  least,  some  enquiry- 
made  after  him,  much  sooner.  We  are,  therefore,  unanimously 
of  opinion,  that  the  delay  has  been  unreasonable;  but  if  they 
have  satisfactorily  accounted  to  the  Jury  for  that  delay,  their  ver- 
dict will  be  in  favour  of  the  Plaintiffs.  Were  it,  however,  be- 
fore us,  on  a  special  verdict,  we  should  certainly  determine,  that 
it  is  an  unreasonable  time. 

It  is  alleged,  that  the  difficulties  of  the  war  prevented  the  giv- 
ing notice,  and  that  the  Plaintiffs  could  not  bring  their  action 
until  they  were  in  possession  of  the  bill.  But  is  that  true  ?  Could 
not  notice  be  given,  notwithstanding  the  war?  They  saw  the  bill 
and  protest  in  the  hands  of  Sitgreaves,  and  they  knew  they  be- 
came responsible.  It  was,  therefore,  their  duty  to  provide  for 
their  indemnification  and  to  give  immediate  notice.  Nor  could 
there  be  any  great  difficulty  in  finding  the  Defendant,  for  he  ap- 
pears to  have  been  a  man  of  note,  in  extensive  business,  and 
dealt,  at  that  very  time,  with  Pringle,  another  indorsor  of  the 
bill,  who  lived  in  Philadelphia,  and  from  whom  information  might 
have  been  obtained.  There  is,  perhaps,  an  honest  and  a  reason- 
able ground  for  not  giving  notice  until  after  the  20th  of  May,  1780, 
lest  the  money  should  be  paid  in  depreciated  paper.  But  two 
years  more  elapsed,  when  that  danger  was  over,  by  the  extin- 
guishment of  continental  money. 

It  has  been  said,  likewise,  that  when  the  drawer  has  no  effects 
in  hands,  no  notice  is  necessary  ;  but  it  has  been  determined 
otherwise,  as  between  indorsor  and  indorsee,  upon  the  clearest 
principles.  What  is  it  to  the  indorsee  whether  the  drawer  has 
effects  or  not?  Every  indorsor  is  in  law  a  new  drawer,  and  he 
may  be  compelled  to  pay  a  bill,  even  where  the  name  of  the  draw- 
er has  been  forged.  Every  day's  experience  shews  that  bills  arc 
taken  on  the  credit  of  the  indorsor  alone — sometimes  when  the 
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1788.  drafter  is  totally  unknown.  Nor  can  it  be  alleged,  that  no  in* 
£— v— <->  jury  has  been  sustained^  since  in  the  course  of  things,  all  the 
prior  indorsors  might  haVe  failed. 

Upon  the  whole,  we  think  the  strength  of  the  evidence  is  againstf 
the  Plaintiffs;  and  if  the  Jury  are  of  the  same  opinion,  they  will 
find  a  verdict  accordingly.  But  if,  on  the  contrary, they  are  sa- 
tisfied with  the  reasons  given  for  not  making  an  earlier  demand,- 
they  will  find  for  the m. 

The  opinion  of -the  Court  being  so  unfavourable  to  the  Plain- 
tiffs, they  voluntarily  suffered  a  nonsuit,  when  the  Jury  were  at 
the  bar  ready  to  return  their  verdict. 

In  the  course  of  the  trial,  the  Plaintiffs  offered  John  Pringle, 
(their  immediate  preceding  indorsor)  as  a  witness;  and,  in  or«< 
derto  do  away  his  interest  in  the  action,  they  proposed  striking 
his  name  off  the  first  and  third  bills  of  the  set;  which  were  the 
only  bills  in  their  possession,  the  second,  on  which  the  protest  was 
made,  being  as  they  alleged,  lost  in  its  passage  from  England  to 
America. 

It  was  objected  by  the  Defendant,  that  Pringle^s  name  would 
still  remain  upon  the  second  bill  (which,  for  any  thing  that  appear- 
ed to  the  contrary,  might  be  in  the  hands  of  a  third  person)  and 
on  the  records  of  the  notary,  who  made  the  protest;  so  that  he 
could  not  be  effectually  discharged  in  the  Way  proposed. 

To  this,  the  Plaintiff's  Council  replied,  that,  where  there  are 
several  securities  for  the  same  thing,  a  discharge  of  one  is  a  dis- 
charge of  the  whole  ;  and  they  instanced  the  case  of  a  captain  of  a 
ship,  who  usually  signs  three  bills  of  lading,  of  the  same  tenor  and 
date. 

But,  Bt  the  Court.— ^In  that  case,  if  the  captain  takes  a  re* 
ceipt,  he  would  certainly  be  discharged.  In  the  instance  before 
us,  however,  the  second  b\]\  may  be  in  the  possession  of  a  bond 
Jide  purchaser,  who  will  be  entitled  to  sue  Pringle  Upon  it,  not- 
withstanding any  act  of  the  Plaintiffs  on  this  occasion.  We  are 
of  opinion  that  Pf ingle  is  clearly  interested  in-  the  cause,  and, 
therefore,  inadmissible  as  a  witness. 

It  was  suggested,  that  if  the  Plaintiffs  executed  a  release  t»- 
Pr ingle,  he  might  be  made  a  witness  ;  but  Ingersolh  doubting  whe- 
ther a  release  to  one  indorsor  would  not  be  a  release  to  all,  did 
not  chuse  to  adopt  this  measure  * 

It  was  also  ruled,  in  this  cause,  that  the  case  in  Term  Reports? 
being  a  determination  upon  general  mercantile  law,  was  of  autho- 
rity here  ;  and  that  it  would  have  been  so,  if  it  had  been  deter* 
mined  in  France,  Spain,  or  Hollandi  as  well  as  in  England. 

MIFFLIN  et  al,  v.  BINGHAM. 

THE  Plaintiffs,  being  disappointed  in  their  evidence,  voliffl- 
tarily  suffered  a  nonsuit.  The  following  points,  however, 
were  resolved  in  the  course  of  the  trial;  to  illustrate  which,  it  is* 
necessary  to  relate  the  leading  circumstances  of  the  case.-*-sTfe# 
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Plaintiffs  were  owners  of  a  privateer  called  the  Rattlesnake,  com-  1788. 
manded  b)  Captain  MiCullough.  This  privateer,  having  taken  ^— Y— * 
a  valuable  prize,  during  the  late  war  with  Great-Britain,  carried 
her  into  Martinique,  where  the  Defendant  resided  as  agent  for 
the  United  States.  At  the  time  of  her  arrival,  the  Defendant 
was  exceedingly  embarrassed  on  account  of  certain  pecuniary- 
engagements,  which  he  had  entered  into  for  the  public  ;  and,  in 
order  to  relieve  himself,  he  applied  to  captain  M'Culloughior  the 
use  of  the  proceeds  of  the  prize,  offering  to  pay  the  amount  by 
bills  of  exchange,  drawn  on  his  correspondents  in  Philadeplda. 
To  this  proposal  3Il,Culloug/i  agreed  ;  and,  on  delivering  to  the 
Defendant  the  portion  of  the  prize  that  belonged  to  the  owners, 
the  bills  of  exchange  were  drawn,  and  regularly  accepted  ;  but 
when  they  became  due,  they  were  paid  in  continental  money, 
which,  at  that  time,  had  depreciated  to  the  rate  of  three  paper 
dollars  for  one  hard  dollar.  The  Plaintiffs,  at  first,  believing  this 
transaction,  between  MlCid/ough  and  the  Defendant,  to  have  been 
On  a  public  foundation,  did  not  complain  of  the  loss  which  it  oc- 
casioned ;  but  settled  with  the  captain  and  crew  for  their  respec- 
tive shares  of  the  prize,  and  allowed  the  bills  of  exchange,  in 
MKCullougli>s  accounts,  as  a  specie  charge.  Afterwards,  how- 
ever, it  was  suggested  to  them,  that  the  whole  was  a  private  specu- 
lation for  the  Defendant's  emolument ;  and  that  no  part  of  their 
funds,  which  had  been  thus  transferred  to  him,  was  carried  into 
his  accounts  with  the  United  States.  Under  this  persuasion  they 
brought  the  present  action,  to  recover  the  difference  between  the 
value  of  their  effects  put  into  the  hands  of  the  Defendant,  and 
the  depreciated  amount  of  the  continental  money,  in  which  the 
bills  of  exchange  were  paid  ; — alleging  that  those  effects  had 
been  obtained  from  MiCullough  under  false  pretences. 

I.  The  principal  witness  for  the  Plaintiffs,  was  MiCullough,  and, 
in  hopes,  at  all  events, to  secure  hir  testimony  (as  he  was  about  to 
sailon  a  distant  voyage)  a  rule  had  been  obtained  for  taking  the  de- 
positions of  going  witnesses,  upon  the  usual  terms, ::nd  subject  to  all 
legal  exceptions.  Under  this  rule,  MiCullough  was,  accordingly, 
examined  by  the  Plaintiffs,  and  cross-examined  by  the  Defendant ; 
and  his  deposition, thus  taken,  was  offered  to  be  read  upon  the  trial. 

But  two  objections  were  made: — 1st.  That  MiCullough  was 
interested  in  the  event  of  the  cause,  and,  therefore,  inadmissible 
as  a  witness,  even  if  he  were  present :  and  2d.  That  no  subpeena 
had  issued  to  procure  his  personal  attendance  at  the  trial. 

1.  To  the  first  objection,  it  was  answered  by  the  Plaintiffs,  that 
it  would  appear  by  Ml,Cullough\  cross  examination,  that  he, 
as  well  as  the  whole  crew,  had  been  fully  satisfied  for  their  re- 
spective shares  of  the  prize  money,  and,  consequently,  that  he  was 
not  interested  in  the  fate  of  this  action.  It  was  urged  that  the 
effects  delivered  to  the  Defendant,  were  not  delivered  on  M'Cul- 
lougtis  account,  but  on  the  account  of  the  owners  of  the  priva- 
teer, as  their  appropriated  part  of  the  prize  ;  that,  therefore,  hav- 
ing sustained  no  loss,  he  would  not  be  entitled  to  any  retribution  ; 

Vol.  h  M  m 
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1788.  and  that,  in  fact,  the  only  question  arising  from  the  transaction 
<— v— '  at  Martinique,  now  lay  exclusively  between  the  Plaintiffs  and  the 
Defendant,  whether  the  former  should  receive  from  the  latter  a 
compensation,  equivalent  to  the  loss  on  the  bills  of  exchange. — 
But  it  was  insisted,  that,  at  all  events,  this  objection  came  too 
late,  as  die  Defendant  had  cross-examined  M^Cullough  under  the 
rule;  which,  having  the  same  effect  as  if  he  had  been  cross  ex- 
amined in  Court  when  sworn  in  chief,  precluded  every  subsequent 
objection  to  his  competency  ;  and  that  his  deposition  must  indeed 
be  considered,  from  the  nature  of  the  questions  asked  on  the 
cross-examination,  as  tantamount  to  a  denial  of  interest  on  his 
voir  dire.  4  Burr.  2251. 

2d.  On  the  second  objection  the  evidence  Was,  that,  though 
M^Cullough  had  left  Philadelphia,  he  had  not  sailed  from  Marcus 
Hook,  on  the  Sunday  preceding  the  day  of  trial  {Wednesday)  xxox 
was  it  certain  that  he  had  even  yet  taken  his  departure  from  that 
place.  But -it  appeared  that  the  Plaintiff,  although  he  had  not 
issued  a  Subpccna  himself,  had  given  notice  to  the  Defendant  of 
tht  intention  of  the  witness  to  sail,  in  order  that  he  might  issue 
a  Subpccna,  if  he  preferred  MLCulloug/i>s  viva  voce  testimony  on 
the  trial,  to  the  deposition  under  the  rule. — The  Plaintiff  con-r 
tended,  therefore,  that  there  was  no  reason  to  suppose  that  he 
wished  to  avoid  M^Cidlougli's  evidence  delivered  and  canvassed  in 
the  most  open  manner;  that  the  spirit  of  the  rule  had  been  coin- 
plied  with,  by  putting  it  into  the  power  of  the  Defendant  to  se- 
cure the  personal  attendance  of  the  witness  ;  that  it  would  be  ab- 
surd to  require  a  Subpana  to  be  issued  in  all  cases  ;  as,  for  instance, 
where  the  absence  of  the  witness  was  a  matter  of  notoriety ;  and 
that,  in  the  present  case,  if  a  Subpcena  had  been  served,  MiCul- 
lough  must  either  have  brought  himself  into  a  contempt  of  the 
Court,  by  disobeying  its  process  ;  or  have  run  the  risque  of  ruin, 
by  delaying  his  voyage. 

1.  In  support  of  the  Jirst  objection,  the  Defendant's  Council 
contended,  that  M'-Cuilough,  being  once  interested  in  the  pro- 
ceeds of  the  prize,  it  was  not  enough  to  shew  that  he  had  been  sa- 
tisfied, but  the  Plaintiffs  must  produce  a  release.  2  Atk.  15.  It 
was  urged,  that,  in  order  to  perfect  every  appropriation  of  joint 
effects,  the  consent  of  both  parties  is  necessary;  that,  in  this 
case,  it  did  not  appear  that  the  Plaintiffs  ever  consented  to  the 
transaction,  and,  consequently,  M^Cullough  still  retained  the 
share  in  the  effects  delivered  to  the  Defendant,  to  which  he  was 
originally  entitled  as  a  captain  of  the  privateer.  If  then  a  reco- 
very takes  place  in  the  present  action,  M^Culiough  may  hereafter 
sue  the  Plaintiffs  to  compel  them  to  pay  over  his  shaie  of  the 
money  recovered  ;  and,  therefore,  his  testimony  is  within  the  prin- 
ciple of  5  Burr.  2727.  where  one  insurer  was  declared  to  be  an  in- 
competent witness  in  an  action  on  the  policy,because  he  could  com- 
pel the  other  insurers  to  contribute.  Nor  is  the  objection  too  late. 
Depositions  in  chancery  are  always  taken  de  bene  esse.  When 
M^Cullough  wras  examined,  no  Court  was  sitting  that  could  pro- 
nounce upon  his  competency  ;  and  the  adverse  doctrine  would  in- 
volve the  Defendant  in  this  dilemma,  that  if  he  did  not  examine, 
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he  lost  all  the  benefit  of  the  testimony,  and  if  he  did  examine,  1788. 
he  forfeited  all  right  of  exception  to  the  competency  of  the  wit-  *— v—- ; 
ness.  There  is  not,  therefore,  any  similitude  between  a  cross- 
examination  under  such  circumstances,  and  the  voir  dire,  which 
is  a  mere  preliminary  enquiry;  whereas,  it  appears,  that  the  wit- 
ness had  undergone  a  long  examination  on  the  part  of  the  Plain- 
tiffs,  before  the  Defendant  proposed  a  single  question  to  him. 

2.  In  support  of  the  second  objection,  the  Defendant's  Council 
referred  to  the  rules,  tit.  Witness,  No.  48  ;  and  insisted  that  these 
being  liter.de  scriptce  to  govern  the  practice  of  the  Courts,  it  was 
incumbent  upon  the  Plaintiffs  to  prove  the  service  of  a  Subpccna, 
or,  at  least,  a  reasonable  endeavour  to  serve  it.  The  greater  sa- 
tisfaction and  justice  to  be  obtained  from  viva  voce  testimony  form- 
ed the  reason  of  the  rule  ;  and  this,  it  was  urged,  is  of  such  weight, 
that  the  common  law  never  admits  depositions  to  be  read,  but  in 
cases  of  absolute  necessity,  if  then  a  Subpoena  had  been  taken 
out  a  week  ago,  is  there  any  ground  to  assert,  that  the  witness, 
whose  family  resides  here,  would  not  have  attended;  or  that  the 
sailing  of  the  vessel  (which  may  at  this  moment  be  anchored  with- 
in twenty  miles  of  Philadelphia)  could  not  be  safely  postponed  ? 
Where  then  is  the  absolute  necessity  to  which  the  common  law 
yields  the  wholesome  rigour  of  its  rules?  It  is  said,  that  it  would 
have  been  ruinous  to  Jif'Cullough  if  he  had  been  detained  :  but 
this  is  a  matter  of  which  the  Plaintiffs  had  no  right  to  judge  ;  the 
witness,  in  the  first  instance,  and  the  Court  eventually,  were  only 
competent  to  determine  it;  and,  after  all,  the  service  of  a  Sub- 
poena does  not  compel  an  attendance,  but  only  requires  that  a  suf- 
ficient cause  should  be  shewn,  why  the  party  did  not  attend. 
Suppose  the  depositiomhad  not  been  taken,  and  the  Plaintiffs  had 
moved  to  put  off  the  drial  on  account  of  3T-CuHougli's  absence, 
would  not  the  Court  have  said  then,  that  they  were  not  entitled 
to  the  delay,  as  the  witness  was  here  a  few  davs  ago,  and  they 
had  not  pursued  any  legal  steps  to  obtain  his  evidence  ?  Is  there 
not  as  much  propriety  in  saying  so  now? — for  it  is  idle  to  rely 
upon  the  notice  of  MiCulIoug/i,s  intention  to  sail,  since  the  Plain- 
tiffs had  the  same  opportunity  of  detaining  the  witness  which  was 
given  to  the  Defendant ;  and  the  latter  would  have  been  absurdly 
officious  indeed,  if  he  had  taken  it  upon  him  to  subpoena  his  ad- 
versary's witness. 

M'Kean,  Chief  Justice. — There  are  two  ways  of  proving  a  wit- 
ness to  be  interested  in  a  cause  ; — first,  by  examining  him  on  his 
voir  dire;  or,  secondly,  by  shewing  his  interest  from  other  evi- 
dence, either  parol  or  written.  But  both  these  ways  cannot  be 
pursued  at  the  same  time  ;  for  the  election  of  the  one  conclusively 
bars  any  subsequent  recourse  to  the  other.  The  Defendant's  cross- 
examination  under  the  rule  in  this  case,  is  not,  however,  upon  the 
same  footing  with  an  examination  upon  the  voir  dire;  and,  there- 
fore, we  do  not  think  that  lie  is  now  precluded  from  the  advau- 
tage  of  any  legid  exception  to  the  competency  of  the  witness. 
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17&8.  With  respect  to  the  admission  of  testimony,  the  law  has  been 
*—■ v— '  so  well  established,  and  is  so  perfectly  understood,  that  it  is  need- 
less to  enter  minutely  into  the  doctrine.  The  whole,  indeed,  may 
be  reduced  to  a  short  rule;  if  the  witness  speaks  under  an  interest^ 
it  is  fatal  to  his  competency ;  if  he  is  liable  to  an  influence,  it  taints 
his  credibility.  On  the  present  occasion,  we  are  ot  opinion  that 
captain  MiGullough,  at  the  time  of  taking  the  deposition,  was  not 
an  interested  witness;  and,  therefore,  if  there  was  no  other  ob- 
jection, we  should  certainly  allow  the  Plaintiffs  the  benefit  of  his 
testimony  :  For,  in  the  authority  cited  from  Atk.  15.  Lord  Hard- 
■wicke  can  only  mean,  that  a  witness,  who  has  been  once  interest- 
ed, shall  be  presumed  to  be  so  still,  unless  the  contrary  is  proved 
by  a  release,  or  other  satisfactory  evidence. 

The  Plaintiffs,  however,  have  failed  in  another  respect.  A 
Subpcena  ought  certainly  to  have  been  taken  out,  and,  if  possible, 
served  upon  the  witness;  for,  it  was  his,  and  not  their  province, 
to  determine  whether  he  would  attend  or  not.  The  rule  never 
was  meant,  indeed,  to  direct  an  useless  thing; — such  as  issuing 
a  Subpoena  for  a  witness  actually  residing  in  London,  or  any  other 
distant  country ;  though  even  this  was  heretofore  required  in  strict 
practice.  But,  in  the  present  instance,  captain  M'CuIlough  was 
known  to  be  here  a  few  days  ago,  his  family  always  resides  here, 
and  he  may  himself,  probably,  be  within  a  very  short  distance  of 
the  city,  at  this  moment.  The  Plaintiffs  having  taken  it  upon 
themselves,  not  only  to  decide  for  the  witness,  that  he  would  not 
attend,  but  also  for  the  Court,  that  they  would  not  insist  upon  the 
rule,  have  acted  in  their  own  wrong;  and,  upon  this  objection, 
•we  are  of  opinion,  that  the  deposition  ought  not  to  be  read  in 
evidence. 

II.  The  Defendant's  Council  offered  his  books  to  prove,  that 
in  his  account  with  the  United  States,  at  the  time  of  the  transac- 
tion between  him  and  M'CuIlough,  there  was  a  considerable  ba- 
lance in  his  favour. 

But  it  was  objected,  for  the  Plaintiffs,  that  the  books  of  a  par- 
ty are  only  evidence  of  goods  sold  and  delivered,  or  work  done; 
and  that,  therefore,  they  were  inadmissible  to  the  present  pur- 
pose, which  was  to  shew  that  the  money  was  advanced  upon  a 
contract  different  from  that  which  the  Plaintiffs  alleged. 

To  this  it  was  answered,  that  although  the  books  of  a  party 
are  only  evidence  to  charge  in  the  cases  mentioned,  yet,  that 
they  might  well  be  received  to  establish  a  matter  collateral  to 
the  cause. 

And  by  M'Kean,  Chief  Justice. — This  is  a  point,  that  I  do  not 
remember  to  have  ever  occurred  before.  The  books  are  not  of- 
fered to  prove  a  charge  against  the  Plaintiffs,  but  only  to  deter- 
mine a  collateral  question,  whether  a  third  person  was  the  Defend- 
ant's debtor,  at  a  particular  period?  How  can  this  be  accomplished, 
but  by  the  evidence  of  the  books,  fairlyr  and  regularly  kept? 
To  make  it  a  charge,  other  vouchers  of  the  entry  might  be 
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necessary  ■  but  for  this  purpose,  if  it  is  of  any  importance  to  the    1788. 
c™whic*  I  do  not  think)  I  can  conceive  no  other  mode  of   W^ 

PrThedDl;ndant,  thinking,  however,  that  he  could  accomplish 
his  obiectin  anotherway,  did  not  call  for  a  decision  of  the  Court  j 
but  waved  the  reading  of  the  books; 

For  the  Plaintiffs— Ingerso{  and  Sergeant. 

For  the  Defendant—  Tilghman,  Urns,  and  Wilton. 


HM#J  €mtt  af  <&ztm$  anti  %■ 
pml$  of  jptnngpftranta; 


^fj&nV  Sessions,   1788, 


T] 


LEWIS,  Appellant,  t>.  MARIS,  Appellee. 

'HIS  was  an  appeal  from  the  decree  of  the  register  of  wills, 
ind  two  Justices  of  the  Court  of  Common  Pleas  of  the  coun- 
ty of  Montgomery,  who  admitted  an  instrument  bearing  date  the 
25th  of  the  tenth  Month,  1786,  purporting  to  be  the  last  will  and 
testament  of  one  Jephtha  Lewis,  the  father  of  the  Appellant,  to 
be  proved  as  a  good  will  and  testament  in  writing,  although  it 
had  neither  been  written  nor  subscribed,  by  the  supposed  testa- 
tor, upon  the  deposition  of  John  Evans,  a  scrivener,  that  it  was 
drawn  at  his  request,  and  conformably  to  his  instructions,  but 
never  read  to  him  after  it  was  written.  This  instrument  contain- 
ed a  devise  of  real  estate,  and  a  legacy  of  £.4-00.  for  the  use  of 
a  school,  in  the  township  of  Groyned,  and  county  of  Montgomery ; 
and  upon  the  validity  of  that  legacy  the  present  controversy 
arose. — It  was  proved  by  several  persons,  that  the  deceased, 
in  the  year  1784-,  had  talked  of  leaving  money  to  a  school ;  that 
about  three  months  before  his  death,  he  asked  one  of  the  deponents 
to  be  a  trustee  for  that  purpose;  that  some  months  before  his 
death  he  remarked  to  another,  what  better  could  a  man  do  with 
his  money  than  to  leave  it  to  such  a  use  ?  that  he  declared  he  did 
not  intend  all  his  estate  for  his  child  ;  that  he  spoke  repeatedly  of 
John  Evans's  making  his  will ;  that  for  fear  it  should  come  to  the 
knowledge  of  his  family,  he  desired  it  to  be  left  with  John  Evans ; 
that  being  indisposed  when  it  was  drawn,  he  desired  "John  Evans 
to  call  upon  him  again  Avith  it ;  that  when  John  Evans  called  with 
it  again,  he  was  too  far  gone  to  read  and  attend  to  it ;  and  that 
the,  disposition  of  the  refil  estate  contained  in  the  paper  produced, 
was  the  same  which  the  deceased  had,  before  his  death,  desired 
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his  brother  to  mention  to  John  Evans:  But  John  Evans  was  the  l/gg. 
only  witness  who  proved  any  instructions  to  have  been  given  in  re-  u-r,> 
spect  to  the  legacy  of  £.400. — It  appeared,  likewise,  that  the  same 
scrivener  had  drawn  another  will  for  the  deceased  in  the  year 
17T9,  which  was  left  in  similar  circumstances,  without  the  sub- 
scription of  the  testator,  or  any  other  attestation  than  that  of  the 
drawer;  but  this  circumstance  was  made  no  use  of  in  the  argu- 
ment. 

Wikocks  and  IV.  M.  Smith  for  the  Appellants. — We  contend 
1st,  That  there  is  only  one  witness  to  prove  the  instrument  in  ques- 
tion ;  and,2dly,  That  two  witnesses  are  indispensably  necessary 
to  the  legal  establishment  of  a  last  will  and  testament. 

I.  The  first  point,  arising  from  the  facts,  must  be  determined 
by  the  depositions;  and,  as  no  regard  can  be  paid  to  a  recital 
of  the  loose  expressions  which  were  used  by  the  supposed  testa- 
tor, antecedent  to  the  instructions  for  drawing  his  will,  it  is  clear, 
that  the  only  evidence  to  support  the  legacy  in  favour  of  the 
school,  must  be  founded  upon  the  deposition  of  John  Evans,  to 
whom  those  instructions  were  given. 

II.  We  shall  proceed  then,  to  consider  the  second  point,  which 
depends  upon  the  construction  of  the  act  of  Assembly,  passed  in 
the  year  1705,  "concerning  the  probates  of  written  and  noncupa. 
tive  wrills,  and  for  confirming  devises  of  lands."  It  is  there  said, 
"  that  all  wills  in  writing,  wherein,  or  whereby  any  lauds,  tene- 
*'  ments,  or  hereditaments,  within  this  province,  have  been,  are, 
"or  shall  be  devised  ( 'being  proved by  two  or  more  credible  wit- 
"  nesscs,  upon  their  solemn  affirmation,  or  by  other  legal  pooof 
41  in  this  Province,  &c.J  shall  be  good  and  available  in  law,  for 
"  the  granting,  conveying,  and  assuring  of  the  lands,  or  hereciita- 
"  ments,  thereby  given,  or  devised,  as  well  as  of  the  goods  and 
*'  chattels  thereby  bequeathed."  1  State  Laws,  GO.  The  ques- 
tion, therefore,  rests  upon  the  meaning  of  the  words,  or  other  le- 
gal proof  in  this  province  ;  and,  in  order  to  ascertain  that,  it  may 
be  proper  to  take  a  short,  retrospective  view;  of  the  general  doc- 
trine, respecting  the  legal  attestation  of  wills  and  testaments.  As 
the  probate  of  wills  was  not  a  matter  originally  of  common  law 
juribdiction,  the  decisions  have  necessarily  been  drawn  from  the 
civil  law,  the  ecclesiastical  law,  and  the  law  of  nations,  engrafted 
upon  the  general  customs  of  the  realm  of  England.  By  the  civil 
law,  indeed,  seven  witnesses  were  required  ;  'out  this  excess  being 
reformed,  first  by  the  ecclesiastical  law,  which  required  three 
witnesses  in  some  cases,  and  only  two  in  others,  and  then  by  the 
general  customs  of  the  kingdom,  it  is  settled  in  the  most  authori- 
tative books  to  be  sufficient,  that  the  will  and  mind  of  the  testator 
should  appear  by  two  competent  and  disinterested  witnesses. 
Sxvinb.  5.  6.  45.  46.  3  Sulk.  396.  For,  the  general  customs  of  the 
kingdom  are  not  further  controlled,  than  by  the  jus  gentium,  which 
is  likewise  satisfied  with  the  attestation  of  two  witnesses.  Swinb. 
47.  God.  Orph.  Leg.  3.  8.  10.  and  where,  indeed,  the  disposition 
\sfor  pious  uses,  the  canon  law,  in  this  respect,  corresponds  with 
<%hejus  ge?itium,  although  for  secular  purposes,  it  still  requires  two 
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1788.  witnesses,  one  of  whom  must  be  the  minister.  God.  Orph.  Leg.  8. 
^■v— i  10.  In  the  case  of  Codicils,  the  civil  law  required  only  five  wit- 
nesses, but  ihe  law  of  England  requires  the  same  proof,  as  in  the 
case  of  testaments,  that  is  two  witnesses,  id.  20.  Two  witnesses, 
therefore,  are  sufficient,  and  regularly  two  witnesses  are  also  ne- 
cessary to  the  legal  proof  of  a  last  will  and  testament.  Swinb.  343. 
1  Equity,  Abr.  5  Bee.  Tit.  Test,  and  it  may  be  vain  to  have  no 
more  than  one.  Swinb.  65.  Where  children  have  been  consider- 
ed as  incompetent  witnesses  to  their  father's  will,  a  child,  being 
the  third  witness,  was  adjudged  as  none,  and  the  will  set  aside. 
1  P.  Wins.  10.  267.  S.  P.  and  the  necessity  of  two  witnesses  to  a 
will,  is  an  idea  as  ancient  as  the  time  of  Gldnvil.  Glan.  b.  7.  c.  5. 
Nor  does  a  prohibition  lie  to  the  ecclesiastical  Court,  for  refusing, 
by  one  witness,  to  establish  a  testamentary  writing.  God.  Orph. 
Leg.  66.  2  Burn.  Ecc.  Law,  243.  2  Salk  547.  L.  Raym.  220.  It 
is  cer tain,  that  the  statute  of  frauds  has  not  made  any  alteration 
in  respect  to  written  testaments  of  goods  and  chattels  ;  and  one 
witness,  by  the  civil  law,  being  as  no  witness  at  all,  the  proof  of 
such  a  testament  can  only  be  made  by  two  sufficient  witnesses,  2 
Burn.  Eccl.  Law,  524<. 

It  is  true,  that  we  have  produced  no  adjudged  case,  under  the 
32  Hen.  8.  c.  1.  shewing  that  two  witnesses  are  necessary  to  estab- 
lish a  will  of  real  estate  ;  but  we  have  cited  so  many  authorities  of 
a  date  subsequent  to  the  statute,  which,  in  this  point,  make  no 
discrimination  between  wills  of  lands,  and  testaments  of  chattels, 
that  it  may  be  fairly  inferred  that  the  ruleofproof,founded  upon  the 
jus  gentium  and  the  general  customs  of  England,  is  alike  applica- 
ble to  every  species  of  testamentary  writing.  For  the  cause  of  the 
appellant,  however,  it  is  sufficient,  that  no  doubt  can  remain  of 
its  strict  and  invariable  application,  in  the  case  of  testaments 
for  the  disposition  of  personal  property  ;  and,  being  thus  incontro- 
vertibly  established  in  that  country,  from  which  we  have,  in  gene- 
ral, copied  the  principles  and  practice  of  jurisprudence,  it  will  ap- 
pear by  various  acts  of  the  Legislature,  antecedent  to  the  passing 
of  the  law  in  question,  and  even  by  the  original  stipulations  in 
England,  that  the  necessity  of  two  witnesses  to  the  legal  probate 
of  a  last  will  and  testament,  has  been  expressly  recognized  and 
adopted  in  Pennsylvania.  Thus,  among  the  laws  agreed  upon 
in  England,  it  is  provided,  that  "  all  wills  and  writings,  ^attested 
"  by  two  witnesses,  shall  be  of  the  same  force  as  to  lands,  as  other 
"  conveyances,  &C.'1  Prov.  Law.  in  App. p.  4.  art.  15.  From  which 
it  seems  to  have  been  the  intention  of  the.  Proprietary  and  first  emi- 
grants, to  obviate  every  doubt,  and,  unequivocally,  to  place  the 
proof  of  wills  of  lands,  upon  the  same  footing  with  the  proof  of 
testaments  of  chattels  ;  and  this  stipulation  was  formally  enacted 
into  a  law,  soon  after  the  meeting  of  the  General  Assembly  of 
the  Province.  Ibid.  p.  7.  c.  45.  The  law  enabling  foreigners  to 
devise  lands,  likewise  makes  two  witnesses  necessary  to  the 
will.*     Prov.  Laws.  vol.  2.  p.   109.  old  Edit.     Nay,  the  Legis- 

*  2d1*ol.  Ap  page  109, — This  act  of  Assembly  requires  two  ormoresub^cribing; 
witnesses. 
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lature,  at  that  day,  carried  the  matter  so  far  as  to  require  the  tes-  1788. 
timony  of  two  witnesses  in  all  casts.  Prov.  Laws,  in  app.'p.  3.  ' — -y— ; 
C.  36.  Is  it  not,  therefore,  unreasonable  to  suppose,  that  it  was 
intended,  by  the  act  of  1705,  to  relax  the  rules  of  proof  on  a 
subject  of  so  much  solemnity  and  importance,  as  a  last  will  and 
testament? — and,  more  especially,  when  by  the  same  law,  Sect. 
6,  it  is  declared,  that  no  will  in  writing,  concerning  any  goods  and 
chattels,  or  personal  estate,  shall  be  repealed  by  word  of  mouth 
only,  nor  shall  any  nuncupative  will  be  established,  but  upon  the 
testimony  of  two,  or  more,  witnesses?  Sect.  3. 

This  act  then  must  have  proceeded  upon  the  well  known  prin- 
ciples and  decisions  respecting  probates  ;  and  the  construction 
ought  to  be  such,  that  no  word  should  be  rendered  void,  super- 
fluous, or  int>igni!kant.  Hence,  by  the  words,  or  ether  legalproof 
the  proof  meant  by  tbe  Legislature,  must  be  that,  which  the  pre- 
existing laws  and  customs  of  England,  had  made  necessary  to  a 
last  will  and  testament,  and  not  merely  that,  which  is  sufficient 
to  convict  a  man  of  an  offence,  or  to  charge  him  with  a  debt: 
for,  if  this  were  not  the  meaning,  it  would  be  superfluous  to  say, 
that  the  probate  shall  be  by  two,  or  more,  credible  •witnesses.,  upon 
their  solemn  affirmation,  or  by  other  legal  proof,  since  the  lat- 
ter sentence  would  naturally  comprehend  and  supersede  the  for- 
mer. Such,  indeed,  has  been  the  interpretation  of  the  Regis- 
ter's, Court  of  Pennsylvania,  previously  to  the  revolution,  by  the 
decree  of  a  gentleman  of  great  professional  abilities.  Wm.  West's 
case  before  the  Register  General  of  Pennsylvania,  in  1773. 

But,  when  we  consider  the  relig'ous  delicacy  of  those  persons, 
who  chiefly  composed  the  Legislative  body  when  the  act  was  pas- 
sed, may  we  not  presume  that  this  mode  of  expression  has  been 
Used,  in  order,  on  the  one  hand,  to  assert  the  right  of  giving  tes- 
timony upon  solemn  affirmation ;  and,  on  the  other,  to  avoid  the 
direct  mention  of  testimony  upon  oath  ?  This  conjecture  is.  in  some 
degree,  supported  by  the  circuitous  manner  in  which  many  othet 
acts  of  Assembly  prescribe  the  forms  of  proof;  Prov.  Law,  2.  3- 
4.  5.  5.  6.  20.  24.  25.  37.  37.  37.  42.  45.  45.  for,  the  first  time  that 
an  attestation  upon  oath  is  expressly  mentioned,  occurs  in  the  year 
1715,  ten  years  after  the  passing  of  the  law  in  question.  Lbid.  76- 

If,  then,  laws  which  relate  to  the  same  subject,  must  be  taken 
together,  there  can  be  no  doubt  from  a  connected  view  of  the 
laws  of  England,  the  acts  of  Assembly  cited  from  the  appendix 
of  the  late  province  laws,  the  different  parts  of  the  very  act  in 
question,  and  the  practice  of  our  Courts,  that,  whether  qualified 
by  affirmation,  or  by  oath,  two  witnesses  are  necessary  to  estab- 
lish a  last  will  and  testament,  and  without  txvo  there  can  be  no 
legal  proof.  The  witnesses,  we  admit,  need  not  be  present  at 
the  actual  execution  of  the  instrument:  but,  if  it  is  written  by 
the  testator  himself,  two  witnesses  must,  at  least,  prove  his  hand 
writing;  and  if  it  be  written  by  another  person,  two  witnesses  must 
prove  that  it  contains  his  last  will  and  disposition* 

Vo£.  l\  N  n. 
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1788.  Lewis  and  Lazvrence,  for  the  Appellee. — The  Appellant  in 
*— v— '  contravention  of  his  father's  wishes  and  benevolence,  endeavours 
to  set  aside  the  will,  in  order  to  defeat  the  charitable  donation 
which  it  contains:  Should  there  be  a  doubt,  therefore,  upon  the 
subject,  it  will  operate  against  so  ungracious  an  attempt ;  but  we 
conceive  that  the  strict  principles  of  law  will  be  a  sufficient  pre- 
vention. Before  the  statute  of  wills,  32  Hen.  8.  c  1.  every  man 
was  at  liberty  to  dispose  of  his  personal  estate ;  and  as  the  dis- 
position was,  in  that  respect,  governed  by  the  civil  and  ecclesi- 
astical laws,  according  to  their  institutions,  two  witnesses  were 
necessary  to  the  probate  of  every  testament. 

But  when  a  statute,  without  saying  any  thing  about  the  proof, 
gives  a  new  power  to  devise,  unknown  in  the  civil  and  ecclesias- 
tical codes,  shall  we  resort  to  them,  instead  of  the  common  law, 
to  ascertain,  in  what  form,  and  by  what  number  of  witnesses, 
the  exercise  of  that  power  ought  to  be  attested  ?  This  would  sure- 
ly be  an  absurd  and  improper  deviation,  since  the  Courts  of  civil 
and  ecclesiastical  law  can  only  interpose  with  respect  to  testaments 
of  chattels,  and  cannot  take  cognizance  of  wills  for  the  convey- 
ance of  lands.  It  may,  indeed,  seem  strange,  that  two  witnes- 
ses should  ever  have  been  requisite  to  the  former,  and  only  one 
to  the  latter  :  but  they  are  matters  not  regulated  by  the  same  Le- 
gislature ;  so  that  when  the  parliament,  authorizing  a  devise,  re- 
quires two  witnesses  to  prove  it,  this  is  not  done  because,  in  si- 
milar cases,  the  civil  law  requires  a  similar  attestation,  but  on 
account  of  the  fitness  and  expediency  of  the  thing  itself. 

It  is  true,  however,  that,  as  on  the  other  side  it  has  not  been 
shewn  that  txvo  witnesses  are  necessary,  neither  have  we  been  able 
to  discover  a  case,  in  which  it  is  expressly  adjudged,  that,  under 
the  statute  of  32  Hen.  8.  c.  1.  one  witness  is  sufficient  to  estab- 
lish a  will  of  lands:  but,  as  all  the  authorities  and  abridgments 
that  have  been  produced,  refer  exclusively  to  the  case  of  a  tes- 
tament of  chattels,  and  are  uniformly  silent  with  respect  to  the 
disposition  of  real  estate,  it  is  evident  that  the  writers  regarded 
the  separate  jurisdictions,  to  which  these  testamentary  instru- 
ments respectively  belonged,  and  were  aware  of  the  different  de- 
grees of  proof,  upon  which  their  authenticity  depended.  Besides 
the  cases  that  have  been  already  cited  for  the  Appellant  (which 
merely  state,  with  some  variations,  that  a  notary  having  receiv- 
ed instructions  for  drawing  a  will,  and  having  accordingly  drawn 
it,  did  not  arrive  'till  the  party  was  dead)  there  are  many  others 
of  a  similar  description.  Vin.  tit.  Devise,  pa.  117.  pi.  2.  4.  5.  6. 
14.  15.  pa.  123.  pi.  9.  pa.  122.pl.  3.  But,  in  this  long  catalogue, 
not  a  word  is  said  to  shew,  that  tivo  witnesses  were  present  at 
the  execution  of  the  will,  or  heard  the  instructions  which  were 
given  for  drawing  it.  Nay,  in  an  action  brought  by  an  heir  at  law 
against  a  devisee,  we  find  that  the  instructions  for  drawing  the 
will  were  given  to  an  individual,  and  there  is  not  the  least  inti- 
mation of  another  witness  being  present  at  any  part  of  the  trans- 
action.  Sxv'mb.  56.    Thus,  likewise,  when  a  man  desired  another 
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to  write  his  will,  who  accordingly  took  short  notes  at  the  time,  j788. 
went  home,  and  reduced  them  into  form,  but  did  not  return  'till  i^  v— / 
the  testator  was  dead,  this  nevertheless  was  adjudged  to  be  a 
good  will  within  the  statute,  Swinb.  6.  and  even  where  the  notes 
were  not  reduced  to  form,  'till  after  the  testator's  death,  the  will 
was  established.  Swinb.  51.  56.  113.  Cro.  E.  100.  For,  the  prin- 
ciple is  explicitly  laid  down  in  Blackstone,  that  "  as  to  written 
wills  they  need  not  any  witness  of  their  publication,  &c.  A  tes- 
tament of  chattels,  written  in  the  testator's  own  hand,  though 
it  has  neither  his  name  nor  seal  to  it,  nor  witnesses  present  at  its 
publication,  is  good  :  And  though  written  in  another  man's  hand, 
and  never  signed  by  the  testator,  yet,  if  proved  to  be  according 
to  his  instructions  and  approved  by  him,  it  hath  been  held  a  good 
testament  of  the  personal  estate."  2  Black  Com.  501. 

The  cases  that  are  regulated  by  the  statute  of  frauds,  29  Car. 
2.  c.  3.  are  clearly  of  no  authority  here  ;  but  those  which  have 
been  determined  under  the  statute  of  32  Hen.  8.  c.  1.  are  applica- 
ble to  the  act  of  Assembly,  and  ought  to  govern  in  the  exposi- 
tion.    By  this  statute,  no  proof  of  signing  and  attesting  is  pre- 
scribed, and,  therefore,  before  the  passing  of  the  act  in  question, 
though  two  witnesses  were  necessary  to  prove  a  testament  of  chat- 
tels, one  was  sufficient,  in  Pennsylvania,  to  establish  a  will  or 
lands.     What  then  is  the  change  introduced  by  the  Legislature  I 
In  the  construction  of  statutes,  every  part  must  receive  effect; 
for,  it  cannot  be  presumed  that  unnecessary  words  have  been 
used  j  Cowp.  558.  and,  in  order  to  give  effect  to  every  part,  it  is 
natural  to  enquire  what  was  the  subjectunder  consideration,  and, 
what  were  the  objects  and  intentions  of  those  who  framed  the 
law?   When,  therefore,  the  Legislature  was  considering  by  what 
proof  wills  and  testaments  ought  to  be  established,  we  may  rea- 
sonably presume  that  they  took  into  contemplation  the  general 
principles  of  evidence,  and  finding  that  presumptive  proof,  or  in 
other  words,  such  circumstantial  testimony  as  satisfied  the  mind, 
was  sufficient  in  every  other  instance,  whether  on  a  question  of 
property  or  of  life,  might  they  not  ask,  why  it  should  be  rejected 
here  ?  and,  if  a  competent  answer  were  wanting  (as  it  certainly- 
must  be)  would  they  not  wisely  resolve  to  destroy   a  distinction, 
for  which  there  exists  no  solid  foundation  in  reason,  or  the  nature 
of  things  ?  The  Legislature  then,  not  implicitly  adhering  to  the 
civil  or  ecclesiastical  institutions,  and  placing  the  probate  of  wills 
of  lands,  and  of  testaments  of  chattels,  upon  the  same  footing, 
have,  in  effect,  declared  that  those  instruments  shall,  if  possible, 
be  authenticated  by  two,  or  more,  credible  witnesses  on  their  so- 
lemn affirmation ;  but,  if  this  cannot  be  obtained,  then,  that  other 
legal  proof,  or  the  same  circumstantial  and  corroborative  evidence, 
which  decides  the  other  most  important  interests  of  men,  shall, 
in  this  case,  likewise  be  received. 

Such,  we  contend,  was  the  intention  of  the  Legislature ;  and 
what  constitutes  legal  proof ,  it  is  incontrovertibly  the  province  of 
the  common  law,  and  not  of  the  civil  law,  to  judge  and  deter- 
mine.    Let  us  suppose  that  a  man  directs  his  will  to  be  drawnf 
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1788.  that  it  is  executed  in  the  presence  of  the  drawer,  that  the  testa_ 
y~-v-~J  tor  informs  his  friends  by  whom  it  was  drawn,  and  that,  accord^ 
inglv,  after  his  death,  it  is  found  in  the  hand  writing  of  that  per 
son: — under  these  circumstances,  the  confession  of  the  party, 
corresponding  with  the  testimony  of  the  scrivener,  and  corrobo- 
rated by  the  hand  writing,  would  certainly  amount  to  legal  proof, 
at  common  laxv ;  but,  pursuant  to  the  adverse  doctrine,  the  will 
could  not  be  established,  for  there  are  not  two  witnesses  to  the 
execution,  nor  to  the  instructions  for  drawing  it.  Again;  if  a 
man  says,  "my  will  is  in  a  certain  drawer,"  and,  after  his  death, 
an  instrument, purporting  to  be  his  will,  is  found  in  that  drawer; 
this,  likewise,  would  be  deemed  legal  proof  and  yet  it  wants  the 
attestation  of  txvo  witnesses.  Or,  suppose  it  had  been  said,  •'  I 
atn  going  to  my  notary  to  direct  him  to  draw  my  will,  and  I  mean 
to  give  half  my  estate  to  A,  and  the  other  half  to  B."  if,  after 
his  death,  the  notary  produced  an  instrument  drawn  in  that  man- 
ner, the  circumstances  of  the  case  would  furnish  a  legal  proof 
but  still  there  are  not  txvo  witnesses  to  the  will. 

If  two  witnesses  are  required  in  all  casts,  the  act  must  be  taken 
to  intend  witnesses  present  at  the  execution  of  the  will ;  and  so 
the  expression  or  other  legal  proof  becomes  insignificant  and  nu- 
gatory. Nor,  consistently  with  the  rules  of  grammar  and  con- 
struction, can  the  argument  be  admitted,  which  is  founded 
upon  the  religious  scruples  cf  the  Assembly  that  passed  the  act; 
for,  if  the  Legislature  sought  to  avoid  the  mention  of  an  oath, 
the  sentence  must  have  been  differently  arranged,  and  would  pro- 
bably have  run  in  this  way  ;  "  wills,  &c.  being  proved  on  the  so- 
lemn affirmation,  or  other  legal  proof  of  txoo  or  more  credible  wit- 
7iesses,  &\'."  but,  as  it  now  stands,  the  Appellant's  interpretation 
is  ssrained  and  improbable  ;  while  the  latitude,  for  which  we 
con  end,  is  not  without  precedent:  for,  by  the  statute  of  James 
I.  the  mother  of  a  dead  child,  which,  if  it  had  lived  would,  have 
been  a  bastard,  is  required  to  give  positive  proof  by  one  xvitness, 
at  least,  that  it  was  born  dead,  or  she  shall  suffer  as  in  case  of 
murder  ;  yet,  in  trials  under  this  law,  circumstantial  evidence  has 
aiwa\  s  been  admitted  here,  as  well  as  in  England,  to  work  an  ac- 
quittal. This  is,  indeed,  a  penal  statute  ;  but  there  is  nothing  which 
the  law  regards  more  favourably  than  a  last  will,  and  Judges  have 
ever  been  solicitous  to  support  the  intention  of  the  testator. 

Is  here  not  sufficient  evidence,  then,  that  the  will  in  dispute, 
contains  the  intention  of  the  testator?  Every  part  of  it,  except 
that  which  relates  to  the  legacy  of  £.  400,  is  directly  proved  by 
two  witni  sses,  the  scrivener  who  drew  it,  and  the  testator's  bro- 
ther who  carried  the  instructions;  and,  even  with  respect  to  the 
legacy,  there  is  the  positive  testimony  of  one  witness,  corroborated 
with  such  circumstances  as  force  convictiorron  the  mind — such 
circumstances  as  ought,  we  say,  to  be  received  under  the  act  of 
Ass..t  ai'dy.  The  testator,  avowingthat  he  did  not  mean  to  leave 
all  his  estate  to  his  children,  had  for  years  before  his  death  uni- 
foraiiv  declared  his  intention  of  bequeathing  a  legacy  for  the  bene- 
fitof  a  school;  and  but  a  few  days  before  he  expired,  he  requested 
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one  of  the  witnesses  to  be  a  Trustee  for  that  use.  When,  there-  1758. 
fore,  we  find  the  same  intention  expressed  in  the  instrument  pro-  v— y— »■ 
duoed,  and  the  scrivener  deposes  that  h  is  expressed  conformably 
to  the  instructions  he  received,  there  cannot  be  a  doubt  oi  our  be- 
ing in  full  possession  of  the  last  will  and  mind  of  the  testator. 
The  will  is,  therefore,  clearly  established  by  legal  proof,  within 
the  letter  and  spirit  of  the  act;  which,  by  thus  using  a  comprehen- 
sive, though  plain  and  satisfactory  mode  of  expression,  intended 
to  obviate  the  many  mischiefs  that  had  arisen,  from  the  strict 
rules  of  proof  required  by  the  civil  and  ecclesiastical  law. 

Wilcocks,  in  reply. — It  is  conceded,  that,  according  to  the  law  in 
England,  a  testament  of  chattels  must  be  proved  by  two  witnes- 
ses: but  it  is  argued  by  ihe  adverse  Council,  that  under  the  sta- 
tute of  32  Hen.  8.  c.  1.  a  will  of  lands  is  sufficiently  proved  by  one 
witness.  In  this  we  cannot  agree  ;  for,  none  of  the  cases,  cited  on 
the  part  of  the  Appellee,  relate  to  the  solemnities  of  making  a  will, 
or  the  degree  of  proof  that  is  required  :  the  only  point  agitated 
or  determined  in  any  of  them,  is,  whether  the  instrument  in  ques- 
tion be  a  good  zvill  in  xvriting,  or  not?  and  though  there  is  no  ex- 
press adjudication  upon  the  subject,  we  find  it  said  that  two  wit- 
nesses are  necessary  to-a  will,  saving  that,  in  case  of  land,  the  so- 
lemnity of  writing  is  also  necessary.  Sxvinb.  6.  which  is  a  strong 
implication  in  faVour  of  the  Appellant's  doctrine. 

But  the  present  controversy  must  be  decided,  after  all,  by  the 
act  of  Assembly,  which  was  made  with  a  full  knowledge  of  the 
ideas  and  determinations  in  England,  relative  to  the  probate  of 
testamentary  writings  ;  and  there  appears  from  the  several  prior 
acts  of  the  Legislature  of  Pennsylvania,  a  fixed  intention  to  adopt 
the  practice  of  that  country.  If,  indeed,  by  the  words,  or  other 
legal  proof,  less  than  two  witnesses  were  meant,  this  absurdity 
will  be  obvious,  that  in  the  first  part  of  the  sentence,  we  are  cal- 
led upon  to  prove  the  will  by  trio,  or  mere,  credible  witnesses,  up- 
on their  solemn  affirmation;  and  that  in  the  close  of  it,  we  are  al- 
lowed to  make  the  proof  by  one,  or  less  than  one,  witness,  that  is 
by  circumstances  which  satisfy  the  mind  ;  so  that  the  words— "two 
or  more  witnesses" — are  by  such  construction  satisfied  by  a  proof 
of  "  two  or  less  than  two  witnesses."  Thus,  likewise,  the  testi- 
mony of  two  witnesses,  or  of  less  than  txuo,  wider  any  circumstances, 
is  made  tantamount  to  the  testimony  of  txvo  or  morexvitnesses,  up- 
on their  solemn  affirmation  : — a  concession  which,  it  is  not  probable, 
a  Legislature,  composed  of  ^itakers,  would  have  been  easily  in- 
duced to  make.  On  the  contrary,  the  design  of  this  clause  seems 
to  have  been,  to  prevent  any  doubt  of  a  man's  right  to  deliver  his 
testimony,  conformably  to  the  dictates  of  his  conscientious  scru- 
ples ;  and,  having  provided  that  the  proof  might  be  made  by  two, 
or  more,  credible  witnesses,  upon  their  solemn  affirmation,  it  was 
necessary  to  proceed  to  admit  other  legal  proof ;  for,  if  the  Legis- 
lature had  stopped  there,  an  affirmation  would  be  the  only  form  of 
attestation  by  which  a  will  could  be  established  ;  and  as  the  law  al- 
lowed no  person  to  affirm,  who  was  not  conscientiously  scrupulous 
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1788.     of  taking  an  oath,  it  follows,  generally,  that  none  but  a  Quaker 
*■— v— ^    could  be  a  witness  to  a  will. 

Certain  it  is,  therefore,  that  other  legal  proof  is  placed  in  oppo- 
sition to  solemn  affirmation,  and  not  to  the  number  of  witnesses  ; 
and  the  clause,  fairly  construed,  amounts  to  this,  that  "wills,  &c. 
being  proved  by  two,  or  more,  credible  witnesses,  upon  their  so- 
lemn affirmation,  or  by  two  or  more  credible  witnesses,  under  any 
other  legal  qualification,  shall  be  good  and  available  in  law  ;" — the 
same  number  of  witnesses  being  necessary  to  the  probate,  what- 
ever maybe  the  form  of  attestation. 

This  construction  is  perfectly  conformable  to  the  caution  and 
to  the  liberal  principles  of  the  Legislature  of  that  day.  They 
first  take  care  to  establish  a  mode  of  proof  according  to  their  own 
religious  persuasion,  and  then,  under  the  general  expressions— 
"  other  legal  proof" — would  admit  all  modes  of  attestation,  which 
either  the  laws  of  that  day,  or  any  future  time,  should  recognize. 
Without  such  precautions,  how  precarions  would  be  the  situa- 
tion of  property  !  In  the  last  moments  of  life,  when  the  body  is 
depressed  with  sickness,  the  understanding  impaired  by  age,  and 
the  mind  agitated  with  doubt  and  apprehension,  we  may  easily 
conceive  the  succesful  operations  of  artifice  and  fraud.  The  go- 
vernment of  every  wise  and  enlightened  nation  has  endeavoured, 
therefore,  to  protect  the  imbecility  and  weakness  of  that  state, 
from  the  force  or  cunning  of  interested  men:  nor  is  it  just  to  the 
reputation  of  this  country,  to  suppose,  that  her  Legislature  alone 
has  left  the  proof  of  the  last,  and  most  solemn,  act  of  her  citizens, 
to  mere  circumstances  and  conjecture. 

The  Court  took  time  to  consider  of  their  Judgment,  which 
was  the  next  day  delivered  by  the  Chief  Justice. 

M'Kean,  Chief  Justice — This  cause  comes  before  us  upon  an 
appeal  from  the  register  of  wills,  and  two  Justices  of  the  Court 
of  Common  Pleas  of  the  county  of  Montgomery  ;  and,  it  is  agreed, 
that  there  is  but  one  question  for  the  determination  of  the  Court; 
to  wit,  whether  a  will  not  written  by  the  testator,  or  subscribed 
by  him,  but  put  into  writing  by  his  direction,  and  proved'  to  be  so 
only  by  the  person  who  drew  it,  ought  to  be  established  as  a  good 
and  perfect  will  and  testament  ? 

The  disposition  of  property  by  will,  was  certainly  the  first  mode 
of  conveyance  used  among  men  ;  and  some  authors,  in  tracing  its 
antiquity,  have  informed  us,  that  Noah  made  a  will,  devising  the 
whole  world  to  his  sons,  according  to  their  respective  proportions. 
The  conveniency  of  the  thing  having  rendered  it  universal,  cus- 
tom, at  length,  became  a  law  for  its  support ;  and  different  solem- 
nities, or  forms,  were  prescribed  by  different  Legislatures,  in  or- 
der to  fix  the  authenticity  of  a  testamentary  writing.  Thus,  bv  the 
Roman  law,  it  was  originally  requisite  that  a  will  should  be  in"  wri- 
ting, subscribed  by  the  testator,  if  he  could  write,  before  seven 
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witnesses,  and,  if  he  could  not  write,  then  published  by  him  in  1788. 
the  presence  of  eight  witnesses  ;  but  this  number  was  properly  re-  v — „— 1 
duced  to  two  in  the  time  of  Justinian.  By  the  civil  and  ecclesi- 
astical laws,  as  they  prevail  in  England,  the  ablest  writers  concur 
in  saying,  that  two  witnesses  are  required,  and  that  two  are  suffi- 
cient to  prove  a  will.  The  statute  of  52  PI.  8.  c.  1.  (which  is  mere- 
ly explained  by  the  34.  and  35.  of  the  same  reign)  enables  a  man 
by  his  will  in  writing  to  dispose  of  all  his  soccage  lands,  and  two 
thirds  of  his  lands  held  in  capite  ;  which,  by  the  subsequent  opera- 
tion of  the  12  Car.  2,  c.  24.  extends  to  all  his  real  estate.  It  is  in- 
controvertibly  settled,  however,  that  neither  the  statute  of  Henri/ 
8.  nor  the  statutes  by  which  it  is  explained,  made  any  alteration 
in  respect  to  testaments  of  goods  and  chattels  ;  and  therefore,  they 
are  still  regulated,  as  they  always  were,  by  the  civil  and  ecclesi- 
astical law,  which,  as  it  has  been  already  remarked,  requires  the 
attestation  of  two  witnesses. 

As  this,  then,  was  the  established  rule  in  England,  and  as  by 
the  charter  from  Charles  the  Second  to  William  Perm,  the  laws  of 
England  relating  to  property,  were  to  be  the  laws  of  the  Province, 
until  altered  by  the  Legislature  of  Pennsylvania,  we  must  now  en- 
quire, whether  any  act  of  our  Legislature  has  substituted  another 
mode  of  proof? 

It  is  contended,  On  the  part  of  the  Appellees,  that  the  law,  enact- 
ed in  the  year  1705,  has  placed  wills  oi  real  estate,  and  testaments 
of  personal  property,  upon  the  same  footing  ;  and  that  any  proof 
which  would  be  sufficient  to  convince  a  Jury  of  a  fact  in  issue,  is, 
by  that  law,  made  competent  to  the  probate  of  a  last  will  and  tes- 
tament. It  has  been  argued,  likewise,  by  the  same  Council,  that, 
even  in  England,  from  the  passing  oi"  the  statute  of  32  Hen.  8.  c. 
1,  'till  the  passing  of  the  statute  of  frauds,  29  Car.  2.  c.  3.  the 
positive  testimony  of  witnesses  was  not  required,  but  that  any 
common  law  evidence,  founded  upon  circumstances,  was  sufficient 
to  jjrove  a  will  of  lands.  On  this  point  there  is,  perhaps,  no  ex- 
press adjudication  to  be  met  with  in  our  books;  yet  there  are 
cases  in  which  the  necessity  of  two  witnesses  to  a  will  of  lands, 
seems  strongly  to  be  implied.  God.  Orph.  Leg.  15.  Du.  72.  Plow. 
345.  But  the  cause  before  the  Court  must  finally  depend  upon  a 
proper  construction  of  the  act  of  Assembly  ;  which  has  declared, 
that  "Wills,  &c.  being  proved  by  two  or  more  credible  witnesses, 
**  on  their  solemn  affirmation,  or  by  other  legal  proof,  shall  be 
**  good  and  available  in  law ;"  and  as  all  testamentary  writings, 
whether  for  the  disposal  of  real,  or  personal,  estate,  are  subject,, 
in  this  respect,  to  one  rule,  the  whole  dispute  rests  upon  the 
words,  or  other  legal  proof. 

In  the  construction  of  statutes,  the  same  principle  should  be 
observed,  which  prevails  with  respect  to  wills  ;  and  the  intent  and 
meaning  of  the  Legislature  in  the  former,  ought  to  be  as  carefully 
sought  after,  and  as  faithfully  pursued,  as  the  intent  and  meaning 
of  the  testator  in  the  latter.  What  then  was  the  intention  of  the 
Assembly  in  passing  this  act  ?  The  Appellees  allege,  that  it  was 
to  admit  common  law  evidence  in  the  case  of  wills ;  ajid  that 
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1788.  other  legal  proof  is  an  alternative  opposed  to  the  number  of  ivit- 
\—-y-~J  nesses.  But  to  this,  it  has  been  answered,  that  less  proof  than  two 
witnesses  could  not,  consistently  with  the  reason  and  nature  of 
the  subject,  be  intended  ;  and  that  other  legal  proof  is  put  in  op- 
position to  solemn  affirmation,  in  order  to  admit  the  attestation  of 
an  oath, — whether  administered  upon  the  Gospels  to  a  Christian,  or 
upon  the  Pentateuch  to  a  few;  whether  with  the  solemnity  of  an, 
uplifted  hand,  according  to  some  sectaries  ;  or  with  the  ceremo- 
nial of  the  hand  placed  beneath  the  thigh,  as  it  is  practised  by 
the  Gentoo  nations. 

This  appears,  upon  the  whole,  to  be  the  genuine  exposition  of 
the  act;  and  the  adverse  doctrine  is  pregnant  with  so  mi  ch  ab- 
surdity and  inconveniency,  that  it  ought  not  to  be  imputed  to  the 
Legislature,  nor  ought  it  to  receive  the  sanction  of  the  Court.  Be- 
sides, we  find,  that  this  very  act  requires  the  testimony  of  two,  or 
more,  witnesses  to  the  probate  of  a  nuncupative  will,  and  likewise, 
to  the  revocation  of  a  will ;  and  every  principle  which  could  make 
it  necessary  in  those  instances,  must,  a  fortiori,  operate  in  the 
case  before  us:  For,  it  could  not  be  designed,  that  greater  solem- 
nity should  be  observed  in  a  verbal  testament,  or  in  repealing^ 
than  in  making,  a  last  will  and  testament; — an  act  of  the  most  se- 
rious and  important  nature,  not  only  as  it  affects  the  testator,  but 
as  it  affects  the  peace  and  welfare  of  posterity. 

In  short,  from  the  uniform  tenor  of  the  acts  of  Assembly,  from 
the  practice  of  the  Courts,  and  from  the  other  analogous  sections 
of  the  same  law,  it  is  evident  that  the  Legislature  meant  to  re- 
quire two  witnesses,  in  proof  of  every  testamentary  writing,  whe- 
ther for  the  disposition  of  real,  or  personal  estate.  This  opinion, 
in  which  the  Court  unanimously  concur,  we  are  happy  to  deliver; 
for,  it  would  be  dangerous  indeed,  were  the  idea  tolerated  for  a 
moment,  that  a  notary,  or  any  individual,  could  alone,  according 
to  the  opposite  construction,  prove  the  validity  of  the  will  which 
he  had  written.  By  such  means  the  very  purpose  of  wills  might 
be  defeated,  and  the  fullest  scope  given  to  foul  and  fraudulent 
impositions. 

Bryan,  Justice. — The  witness,  on  the  present  occasion,  is  indu- 
bitably a  man  of  fair  and  upright  character;  and,  therefore,  it  is 
the  more  particularly  to  be  observed,  that  the  opinion  of  the 
Court  is  founded  upon  the  indispensable  necessity  of  having  tw» 
witnesses  to  the  probate  of  every  will. 

By  the  Court:  Let  the  sentence  and  proceedings  of  the  Re- 
gister's Court  be  reversed.* 

KIRKBRIDE  et  al  Plfs.  in  Err.  v.  DURDEN. 

THE  Plaintiffs  in  error  had  executed  a  bond,  bearing  date 
the  23d  of  Octcber,  1784,  to  the  Defendant,  with  a  warrant 
to  confess  Judgment  thereon  directed  "  To  Wm.  Lewis,  attorney 
*'  of  the  Court  of  Common  Pleas  at  Newtown,  in  the  county  of  Bucksg, 
*  See  2  Ball.  Bep.  266.  Ibid.  286. 


HIGH  COURT  OF  ERRORS  AND  APPEALS  OF  PENNSYLVANIA.  289 

"  or  to  any  other  attorney,  of  any  other  Court,  and  at  the   same     1^88. 
"  time  a  mortgage  of  lands  in  the  same   county,  as  a  collateral    i—  v-— J 
*'  security."     The  Judgment  was  entered  in  the  Supreme  Court, 
as  of  Bucks  county  of  September  Term  1787  ;  whereupon  a  writ  of 
error  was  sued  out,  in  order  to  set  the  Judgment  aside,  and  the 
following  errors  assigned  : 

1st.  That  the  Judgment  was  entered  in  the  Supreme  Court  for 
a  debt  which  arose  before  the  passing  of  the  act  of  Assembly, 
that  gave  original  jurisdiction  to  the  Supreme  Court,  in  the  coun- 
ty of  Philadelphia. 

2dly.  That  the  warrant  of  attorney  did  not  authorize  the  en- 
tering up  the  Judgment  in  the  Supreme  Court :  and^ 

3dly.  The  general  errors. 

To  which  in  nulla  est  erratum  was  pleaded. 

Sxvift,  for  the  Plaintiff  in  error,  argued,  I.  That  the  Supreme 
Court  never  had  original  jurisdiction  'till  the  late  law  ;  for,  the  act 
by  which  it  was  instituted,  gives  only  an  appellate  jurisdiction :  1 
State  Lcavs,  114.  115.  Sect.  11.  and  that  it  was  evidently  the  in- 
tention of  the  Legislature  to  confine,  even  the  exercise  of  that 
power,  to  suits  exceeding  £.50.  Ibid.  338.  9.  Sect.  4.  He  insisted, 
that  the  act  of  Assembly  giving  the  originaljurisdiction,  likewise 
furnished  a  satisfactory  inference,  that  the  Court  did  not  previously 
possess  it ;  but  that,  at  all  events,  after  that  act  was  passed,  no 
action,  for  any  antecedent  debt  or  cause,  could  be  brought  in  the  Su- 
preme Court ;  nor,  even  for  debts  arising  after  that  act  was  passed, 
in  any  other  county  than  Philadelphia.  4-State  Larvs,  154.  Sect.  4.  5. 

II.  On  the  second  error,  he  stated,  that,  as  it  was  an  error  in 
fact,  the  Defendant's  plea  had  allowed  it;  for,  if  the  Plaintiff  as- 
signed error  in  fact,  and  error  inlaw,  the  Defendant  ought  to  join, 
issue  as  to  the  fact,  and  plead  in  nullo  est  erratum  as  to  the  mat- 
ter of  law  ;  but  if  he  pleads  in  nullo  est  erratum  only,  he  admits  the 
facts,  and  the  Judgment  must  be  reversed.  2  Bac.  Abr.  218.  He 
waved  this  advantage,  however,  and  contended,  that  the  warrant, 
authorizing  any  attorney,  to  enter  up  the  Judgment  in  the  Court 
of  Common  Pleas,  of  Bucks  county,  could  not  be  extended  to  au- 
thorize the  entering  it  up  in  the  Supreme  Court:  for,  where  an  in- 
ferior thing  is  mentioned,  a.  superior  cannot  be  intended.  2  Co.  46. 
and  such  has  been  the  uniform  determination  of  the  J udges.  2- 
Inst.  457.  8.  The  warrant  of  attorney  gives  a  bare  authority, 
which  ought  to  be  strictly  pursued  ;  and,  though  directed  to  any 
attorney  of  ani)  other  Court,  this  cannot  be  taken  to  mean  of  a  Su- 
perior Court,  but  only  Courts  of  equal  and  concurrent  jurisdiction. 
Nor  can  the  jurisdiction  be  given  by  consent  (which  he  said,  how- 
ever, was  not  the  present  case)  for,  common  recoveries  are  cer- 
tainly actions  by  consent,  and  yet  it  was  necessary  that  a  law 
should  expressly  vest,  in  the  Supreme  Court,  a  power  to  entertain 
them.  1  State  Laxus,  224.  But  the  intention  of  the  parties  ap- 
pears by  the  mortgage,  as  well  as  by  the  Court  specified  in  the 
warrant,  to  have  been  to  bind  only  the  estate  in  Bucks  county; 
whereas,  bv  entering  up  the  Judgment  in  the  Supreme  Court, 

Vol.  I.  '  O  o 
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1788.  a  Ken  is  obtained  upon  the  lands  of  the  Plaintiff  in  error,  through- 
— v—— '    out  the  State. 

Wilcocks,  for  the  Defendant  in  error,  admitted,  I.  That  it  had 
been  long  a  question,  whether  the. Supreme  Court  had  original  ju- 
risdiction before  the  passing  of  the  late  law;  but,  even  resolving 
that  point  in  the  negative,  he  contended,  that  the  Court  might 
receive  and  sustain  a  cause  under  the  peculiar  circumstances  of 
the  present  case.  For,  being  an  action  of  debt,  it  was,  in  its  na- 
ture cognizable  there,  and  no  law  prevented  the  parties  from  con- 
fessing Judgment,  by  consent,  without  the  trouble  and  expence 
of  an  original.  This  was  not,  therefore,  to  be  construed  into  an 
exercise  of  original  jurisdiction  ;  but  merely  a  passive  acquies- 
cence in  the  agreement  of  the  parties,  to  enter  a  Judgment  upon 
the  records  of  the  Court.  Such,  he  said,  had  been  the  old  and 
constant  practice  in  Pennsylvania,  both  before  and  since  the  revo- 
lution, as  well  with  respect  to  the  confession  of  Judgments,  as  to 
the  entering  of  amicable  actions  ;  and  if  the  matter  were  to  be 
traced,  the  titles  of  many  real  estates  would  be  found  to  depend 
upon  its  legality — so  that  the  greatest  disorder  and  uncertainty 
■would  be  introdued  by  a  contrary  determination  at  this  time.  If, 
then,  it  was  never  doubted  that  the  Court  had  a  sufficient  autho- 
rity to  compel  the  parties  to  perform  an  agreement,  a  fortiori,  they 
may  compel  the  performance,  when  the  agreement  is  made  with 
the  solemnities  of  a  warrant  of  attorney,  and  under  circumstances 
which  would  otherwise  be  attended  with  the  most  pernicious  con- 
sequences. 

II.  With  respect  to  the  second  error,  he  said,  that,  if  it  were 
necessary,  the  Court  would  permit  him  to  alter  his  plea  ;  but  as  it 
had  been  agreed  to  discuss  the  validity  of  the  warranto!"  attorney 
on  the  present  issue,  he  should  contend,  that  the  cases  cited  did 
not  support  the  objection.  He  admitted,  that  when  an  act  of  par- 
liament entered  into  an  exact  enumeration,  and  it  appeared  from 
the  subject,  that  nothing  more  was  intended,  than  what  was  ex- 
pressed, there  the  rule  prevailed,  and  a  recapitulation  of  inferior 
things  could  not,  by  implication,  affect  things  of  a  superior  nature. 
But  when  an  act  contains  general  and  comprehensive  words,  which 
indicate  an  intention  to  embrace  a  higher  object,  he  insisted,  that 
the  spirit  and  meaning  of  the  law,  was  not  to  be  fettered  by  the 
mode  of  expression.  This  controversy,  however,  he  distinguish- 
ed from  the  case  of  statutes  ;  for,  he  said,  it  did  not  arise  on  the 
construction  of  an  act  of  parliament,  but  whether  an  instrument, 
executed  by  an  individual,  was  sufficient  to  authorize  certain  pro- 
ceedings. It  was,  th-refore,  a  matter  of  a  private  nature,  and 
must  be  construed,  as  all  contracts  between  debtor  and  creditor 
are  construed,  that  is,  according  to  the  true  intent  and  meaning 
of  the  parties.  The  form  of  the  warrant  is  the  same  that  has 
been  used  for  more  than  a  century  past  ;  it  is  general  ;  it  is 
comprehensive  ;  and  it  has  ever  been  taken  in  that  sense,  which 
gives  the  greatest  benefit  to  the  obligee,  that  can  be  obtain- 
ed from  the  confession  of  the  Judgment.  The  late  act  of  As- 
sembly (passed  September  1786,)  which  gives  ^r/^/na/jurisdiction 
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to  the  Supreme  Cwrt  in  Philadelphia,  in  Sect.  4.  plainly  supposes  1788. 
the  causes  to  be  such  as  are  instituted  by  Capias,  Summons,  At-  v — ^^j 
tachments,  Scire  Facias,  Partition,  or  Dower  ;  all  which  modes 
are  particularly  specified  ;  and  it  certainly  holds  forth  no  idea  to 
prevent  an  ami  cable  suit  being  entered,  or  a  Judgment  being  con- 
fessed, by  a  special  warrant  of  attorney,  as  in  the  present  case. 
It  was  natural  to  specify  the  Common  Pleas  of  Bucks  county,  be- 
cause the  parties  lived  in  Bucks,  and  the  estate,  upon  which  the 
mortgage  was  given,  lay  in  that  county:  but  it  was  certainly  in 
the  power  of  the  obligor  to  give  authority  to  enter  judgment  in 
any  Court  within  the  United  States — from  the  nature  of  the  con- 
tract it  must  be  presumed  that  he  intended  to  do  so,  as  well  as 
from  the  terms  of  the  warrant,  which  authorize  the  entering  the 
Judgment  in  any  Court  in  America;  and,  agreeably  to  the  estab- 
lished practice  and  interpretation  of  such  warrants  of  attorney, 
the  Judgment  has  been  confessed  in  the  Supreme  Court. 

The  Chief  Justice  delivered  the  unanimous  Judgment  of  the 
Court. 

M'Kean,  Chief  Justice.— We  are  happy  that  this  cause  has 
come  before  us  so  recently  after  the  passing  of  the  act  oi  As- 
sembly:  as,  by  an  early  settlement  of  the  practice,  much  uncer- 
tainty and  litigation  may  be  avoided. 

There  are  two  grounds  upon  which,  we  are  clearly  of  opinion, 
this  Judgment  ought  to  be  set  aside.  The  first  is,  that  though  it 
lias  been  entered,  in  pursuance  of  a  warrant  of  attorney,  alter 
the  passing  of  the  law,  yet  the  bond  is  of  a  prior  date;  and  we  find 
it  expressly  enacted,  "  that  no  suit  or  action  shall  be  commenced 
"  in  the  said  Supreme  Court  for  any  debt  or  cause  which  arose  BE- 
"  fore  the  passing  of  this  act,  except  suits  of  the  Commonwealth, 
"  and  such  wherein  the  title  of  land,  or  other  real  estate,  may  come 
"  in  question."  For  this  reason,  therefore,  we  think  that  the  Judg- 
ment could  not  have  been  entered  up,  even  in  the  county  of  Philadel- 
phia. 

But,  in  the  second  place,  whatever  doubts  may  formerly  have 
been  entertained,  it  is  certain  that,  after  the  2d  uf  January  1787, 
the  original  jurisdiction  of  the  Supreme  Courtis,  by  the  4th  Section 
of  the  same  act,  restricted  to  the  county  of  Philadelphia ;  and  this 
Judgment  being  entered,  at  a  subsequent  period,  in  the  Supreme 
Court  as  of  the  county  of  Bucks,  there  can  be  no  doubt,  that  the 
proceedings  are,  likewise,  on thataccount,  erroneous  and  irregular. 
The  intention  of  the  Legislature  was,  evidently,  to  prohibit 
the  entering  up  Judgments  on  bonds,  &c.  by  virtue  of  warrants 
of  attorney  in  that  Court,  which  should  affect  the  lands  of  the 
party  in  any  other  county  than  Philadelphia  ;  and  the  consequences 
would  be  so  injurious,  that,  even  if  we  could,  we  ought  not  to 
admit  a  different  construction  of  the  act.  For,  if  one  Judgment 
were  entered  in  Washington  county,  and  another  here,  on  the  same 
day,  by  what  principle  could  we  determine,  which  of  those  Judg- 
ments had  the  prior  lien?    The  question  would  be  productive  of 
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1 788.     great  perplexity  in  the  administration  of  justice  ;  and  might  even- 
k— v— ■ '    tually  prevent  the  transfer  of  lands,  which  it  is  the  policy  of  this 
country  to  facilitate  and  encourage. 

With  respect  to  the  other  objections  ; — the  Court  might  give 
the  Defendant  leave  to  amend  his  plea,  so  as  to  remove  the  dif- 
ficulty, which  arises  from  the  assignment  of  the  errors  in  fact. 
And,  though  the  question  on  the  extent  of  the  warrant  of  attor- 
ney, would  require  some  consideration,  yet,  it  is  a  rule,  that  the 
acts  of  the  parties,  as  well  as  acts  of  Parliament,  shall  be  liber- 
ally construed  to  promote  the  remedy.  I  have,  therefore,  no 
doubt,  that  if  the  Judgment  had  been  entered  in  the  Supreme 
Court  of  the  state  of  New- Jersey,  it  would  be  deemed  good  there ; 
although  that  Court  is  not  similar  to  the  Court  specifically  named 
in  the  warrant.  But  it  is  unnecessary  to  pronounce  any  determi- 
nation upon  these  points,  as  our  opinion  is  unanimous,  for  the 
other  reasons  which  have  been  mentioned. 

Let  the  Judgment  be  reversed. 

Swift  suggested,  that,  as  the  Judgment  had  been  entered  coram 
non  judice,  the  Plaintiff  had  been  wantonly  driven  to  bring  the 
writ  of  error,  and  might,  therefore,  be  entitled  to  costs. 

But,  by  M'Kean,  Chief  Justice. — If  you  had  moved  the  Court 
below,  the  same  decision  would  have  taken  place  ;  and  the  act 
of  Assembly  is  positive,  that  on  the  reversal  here  of  a  Judgment, 
each  party  shall  pay  his  own  costs,  See  2  State  Laxvsy  273.  Sect.  7*- 
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TETTER  v.  RAPESNYDER. 

THE  parties,  having  consented  to  a  reference,  filed  a  written 
agreement  appointing  three  persons,  without  saying  or  any 
two  of  them,  to  report;  but  the  clerk,  in  making  out  the  rule, 
had  so  expressed  it.  The  three  referees  met,  though  only  two 
of  them  signed  the  report ;  and  now  Lawrence  moved  to  set  it 
aside,  on  account  of  this  variance  between  the  rule  and  the 
agreement  of  the  parties,  offering  to  examine  a  witness,  who 
was  present  at  the  transaction,  to  shew  that  it  was  intended  all 
the  referees  should  concur.     See  Fitzg.  215. 

To  this,  Ingersoll,  for  the  Plaintiff,  objected ;  and  said,  that 
where  parties  have  reduced  their  agreement  to  writing,  particu- 
larly in  the  case  of  a  record,  nothing  by  way  of  addition  or  al- 
teration was  admissible.  To  prove  a  name  meant,  or  a  fraud 
committed,  and  some  other  similar  circumstances,  were,  he  in- 
sisted, the  only  exceptions  to  this  principle. 

But,  by  the  Court  : — The  question  is  not,  whether  parol  tes- 
timony shall  be  given  against  a  record  ;  but  whether  the  agree- 
ment filed  in  the  Court,  was  a  sufficient  authority  to  the  clerk  to 
make  out  the  rule  to  any  two  of  the  referees.  If  this  was  his 
mistake,  it  certainly  ought  not  to  bear  against  the  Defendant. 

The  witness  being  examined,  and  having  proved  the  Defend- 
ant's allegation,  the  opposite  Council  contended,  that  as  the  rule- 
had  been  before  the  referees  and  was  inspected  not  only  by  them, 
but  by  the  parties,  it  was  too  late  to  make  the  objection  ;  for,  it 
would  be  unjust  to  allow  this  advantage  to  the  Defendant,  after  the 
whole  business  had  been  discussed,  and  the  report  agreed  upon. 
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1788.         Lawrence  proposed  reading  some  cases  to  shew,  that  the  au- 
v— v-*-J    thority  given  to  the  referees  by  the  act  of  the  parties,  ought  to 
have  been  strictly  pursued. 

But,  by  the  Court  : — There  would  have  been  something  equit- 
able in  the  objection  to  the  report,  if  only  two  of  the  referees  had 
met;  but,  as  it  appears  that  they  all  entered  on  the  business, 
though  only  two  of  them  have  subscribed  the  report,  we  can  con- 
sider nothing  but  the  evident  mistake  of  the  clerk ;  and,  for  that 
reason  alone, 

Let  the  report  be  set  aside. 


THOMPSON  p.  YOUNG. 

ON  a  rule  to  shew  cause  why  an  Exoneretur  should  not  be 
entered  on  the  bail-piece,  it  appeared,  that  the  Defendant 
was  a  resident  of  Maryland  (though  he  came  occasionally  to  Phi- 
ladelphia upon  business)  and  was  duly  discharged  under  the  in- 
solvent law  of  that  State.  Upon  the  authority  of  Millar  v.  Hall, 
ant.  229.  the  rule  was  made  absolute. 

Sergeant  and  Ingersoll,  for  the  Plaintiff,  attempted  to  establish 
this  distinction  that,  in  Millar  v.  Hall,  the  Defendant  was  a  citi- 
zen of  Maryland,  and  that  the  money,  for  which  the  action  was 
brought,  had  been  received  in  Baltimore ;  but  that  in  this  case, 
Youngs  though  sometimes  in  Maryland,  was,  in  fact,  a  citizen  of 
Pennsylvania,  and  that  the  debt  was  contracted  here.  They  ac- 
knowledged, however,  after  the  examination  of  the  witnesses, 
that  they  had  failed  in  their  proof;  and,  therefore,  no  argument 
Was  made  in  support  of  the  distinction.* 


WHITESIDE  v.  OAKMAN. 

THIS  was  a.forcig?i  attachment  returnable  to  December  Term 
1787,  in  which  Judgment  had  been  entered  agreeably  to 
the  act  of  Assembly. 

Ingersoll  now  moved  for  a  rule  to  shew  cause,  why  the  attach- 
ment should  not  be  quashed  ;  observing,  that  if  the  same  thing 
might  be  done  in  a  circuitous  manner,  he  supposed  it  could  not, 
in  this  way,  be  deemed  too  late;  For,  upon  entering  special  bail, 
the  Plaintiff  might  be  called  on  to  shew  cause  of  action;  and 
attachments  are  often  set  aside  where  no  cause  is  shewn. 

Shippen,  President. — It  is  very  late  to  move  for  a  rule  of  this., 
nature.  If  there  is  a  mistake  in  the  proceedings,  but  not  on  the 
merits,  to  shew  the  cause  of  action  may  be  required,  after  spe- 
cial bail  is  entered.  We  should  be  afraid,  however,  of  intro- 
ducing so  dangerous  a  practice  as  would  be  countenanced  by 
granting  the  present  motion. 

*  See  the  authorities  cited  ant.  p.  192.  in  nou 
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Bigcrsoll  s&id,  that,  if  the  Court  were  of  opinion,  that  he  was  1788. 
too  late,  he  should  not  certainly  press  the  question  ;  but  wave  l— y— —> 
his  motion  ;  which  was  accordingly  done. 

MORGAN  v.  ECKART  et  al. 
MORGAN  v.  BOWER. 

ON  a  rule  to  shew  cause,  why  the  arrests  in  these  actions, 
should  not  be  set  aside,  it  appeared,  that  Eckart,  being  the 
lieutenant  of  Berks  county,  came  to  Philadelphia  in  order  to  ob- 
tain from  the  Executive  Council  the  commissions  of  some  officers 
of  the  militia  within  his  department;  that  Bower,  being  one  of 
the  sheriff's  elect  of  the  same  county,  came  for  the  purpose  of  so- 
liciting his  commission,  and  giving  the  usual  security  ;  and  that 
while  here  for  these  respective  purposes,  they  were  both  arrested 
at  the  suit  of  the  Plaintiff. 

Tilghman,  in  support  of  the  rule,  contended,  that  the  Defend- 
ants were  privileged  from  arrest,  on  account  of  the  public  nature 
of  the  business  which  brought  them  to  Philadelphia  ;  and  stated, 
as  the  great  principle  upon  which  privilege  and  protection  are 
founded,  that  the  rights  and  interest  of  the  Commonwealth  must, 
in  many  cases,  be  preferred  to  those  of  individuals.  Fin.  tit.  Priv. 
84.  pi.  1.  He  then  classed  the  cases  of  privilege  under  two  ge- 
neral positions: — Istf,  That  where  by  law  it  is  a  man's  duty  to 
attend  at  a  particular  place,  or  Court,  he  shall  be  sued  there 
only ;  and  no  one  shall  be  compelled  to  undertake  any  thing  in- 
consistent with  such  duty,  or  with  his  profession,  in  particular 
cases.  Fin.  tit.  Priv.  509.pl.  1.  Cro.  Car.  585.  Sir  IF.  Jones,  462. 
Stra.  1107.  3  Leon.  149.  Fin.  tit.  Priv.  513.pl.  8.  Barn.  Notea% 
200.  378. — And,  2dh/,  That  where  a  man  is  under  a  legal  obli- 
gation to  attend,  or  where  he  goes  to  demand  justice,  he  shall 
not  be  ai  rested  at  all.  Fin.  tit.  Priv.  515.  pi.  6.  Com.  446.  1  BrownL 
15.  2  Black.  Rep.  1113.  1  Atk.  54.  Stra.  1094.  Fin.  tit.  Priv.  512. 
pi.  18.  ibid.  5l4.pl.  12.  13.  ibid.  515.  pi.  6. 

In  the  present  instances,  he  urged,  that  it  was  incumbent  upon 
the  sheriff  to  wait  on  the  Executive  Council,  as  the  law  required 
him  to  give  such  security,  as  they  should  approve  :  ..And,  with 
respect  to  the  lieutenant  of  the  county,  he  alleged,  if  the  Court 
now  doubted,  they  would  be  satisfied  upon  enquiry,  that  he 
likewise  was  in  the  prosecution  of  his  official  duty  on  the  above 
mentioned  occasion. 

He  then  adverted  to  the  impolicy  of  increasing  the  jealousy, 
that  seemed  to  subsist  already  too  much,  between  the  city  and 
the  remote  parts  of  the  State  ;  but  this,  he  predicted  as  an  ine- 
vitable and  ruinous  consequence,  if,  whenever  a  countryman  came 
hither  upon  public  business,  he  was  liable  to  be  arrested  and  de- 
tained. The  city  would  soon  be  likened  to  the  lion's  den,  to- 
wards,,which  innumerable  tracks  of  feet  might  be  traced,  scdnuU 
la  vestigia  retwsum. 
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1788.  Sergeant  and  J.  B.  3PKean,  for  the  Plaintiff,  stated,  that  the 
L^y— ^  cases  of  privilege  in  England,  were  limited  to  an  attendance  upon 
Parliament,  or  upon  Courts,  as  a  party,  juror,  witne&s,  or  officer; 
and  that  all  the  authorities  which  had  been  cited  for  the  Defend- 
ants, were  fully  comprehended  within  these  bounds.  They  ad- 
mitted that  reasonable  privilege  had,  likewise,  been  allowed  in 
Pennsylvania;  but  denied  that,  in  either  country,  the  doctrine  had 
been  extended  to  the  object  of  the  present  rule.  For,  they  insist- 
ed, that  the  sheriff"'?,  attendance  upon  the  Executive  Council,  was 
voluntary,  in  order  to  solicit  an  appointment,  which,  notwithstand- 
ing his  being  on  the  return,  the  Council  might,  at  pleasure,  grant, 
or  refuse.  Neither  was  he  bound  to  give  security  'till  he  was  ap- 
pointed ;  and,  even  then,  it  was  not  necessary  to  be  given  in  the 
city  of  Philadelphia. — With  respect  to  the  lieutenant  of  the  county, 
nothing,  they  said,  could  be  more  evident,  than  that  his  visit  to 
Philadelphia  was  an  act  of  supererogation,  to  perform  whafno  law 
required  him  to  do,  and  what  might  as  well  have  been  perform- 
ed through  the  agency  of  a  post-rider. 

If,  indeed,  the  attendance  of  the  sheriff,  or  of  the  lieutenant 
of  the  county  had  been  required  by  the  Executive  Council;  or,  if 
they  had  been  brought  before  that  Board  by  any  legal  process; 
they  might  then  have  claimed  the  advantage  of  the  general  rule 
of  privilege.  But  there  can  be  no  pretence  in  reason,  or  law,  to 
exempt  from  an  arrest,  either  a  man,  who  voluntarily  comes  to 
solicit  an  office  ;  or  one,  who  undertakes  ajourney  merely  to  oblige 
his  neighbours  by  bringing  them  their  commissions. 

At  an  adjourned  sittings,  held  on  the  6th  of  September,  the 
President  delivered  the  clear,  and  unanimous  opinion  of  the 
Court,  that  the  Defendants  were  not  protected  from  arrests,  for 
any  cause  that  had  been  shewn.  He  observed,  that  they  had  not 
been  required  by  the  Executive  Council  to  attend  them,  but  evi- 
dently came  to  Philadelphia  on  their  own  private  business  ;  and 
that  it  was  the  duty  of  the  Court  to  be  careful  not  to  extend  the 
doctrine  of  privilege  to  the  injury  of  honest  creditors. 

The  Rule  discharged. 


BOLTON  v,  MARTIN. 

THE  Defendant  was  one  of  the  members  from  Bedford  coun- 
ty, in  the  State  Convention,  which  assembled  at  Philadelphia, 
to  take  into  consideration  the  adoption,  or  rejection,  of  the  Consti- 
tution proposed  for  the  government  of  the  United  States,  by  the  Fe- 
deral Convention  on  the  1  7th  of  September  1787.  During  his  at- 
tendance upon  this  duty,  he  was  served  with  a  summons  at  the  suit 
of  the  Plaintiff;  and  Sergeant  obtained  a  rule  to  shew  cause,  why 
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the  statute  of  W.  3.  and,  by  the  strongest  implication,  shews,  that  1788. 
it  could  not  be  done  at  the  suit  of  a  private  person.  A  little  higher,  v— y-— * 
in  the  same  page,  a  general  position  of  Judge  Blacks  tone  will  be 
found,  which  fully  reaches  the  case  in  question.  "Neither  (says 
*'  he)  can  any  member  of  either  House  be  arrested,  or  taken  into 
"  custody,  nor  served  with  any  process  of  the  Courts  of  Law,  nor 
"his  servants  arrested,  &c.  without  a  breach  of  the  privilege  of 
"  Parliament:'' 

In  the  case  before  us,  the  Defendant  appears  to  have  been  served 
with  a  summons  out  of  this  Court,  during  the  time  of  the  actual  sit- 
ting of  the  Convention. — Whether  we  take  the  law  to  be,  as  it 
stood  in  England  before,  and  at  the  time  of  passing  the  act  of  W. 
3.;  or  as  it  stood  after  the  passing  that  act  dov/n  to  the  10th  of 
Geo.  3.  about  six  years  before  our  revolution,  it  is  clear  that  no 
member  of  Parliament,  other  than  those  particularly  excepted, 
could  be  arrested  or  served  with  any  process  out  of  the  Courts  of 
Law,  during  the  sitting  of  Parliament. 

We  cannot  but  consider  our  members  of  Assembly,  as  they 
have  always  considered  themselves,  entitled  by  law  to  the  same 
privileges.  They  ought  not  to  be  diverted  from  the  public  busi- 
ness by  law  suits,  brought  against  them  during  the  sitting  of  the 
House  ;  which,  though  not  attended  with  the  arrest  ol  their  per- 
sons, might  yet  oblige  them  to  attend  to  those  law  suits,  and  to 
bring  witnesses  from  a  distant  county,  to  a  place  whither  they 
came,  perhaps  solely,  on  account  of  that  public  business. 

The  Defendant,  therefore,  mustbe  discharged  from  the  action.* 


KUNCKLE  v.  WYNICK. 

COVENANT. — The  argument  arose  upon  the  following  case, 
stated  for  the  opinion  of  the  Court : — "  fohn  Kuncklc  on  the 
"  7th  day  of  Oct.  1 784,  conveyed  to  Nicholas  Wynick^  in  fee  simple, 

*  Since  these  reports  were  committed  to  the  press,  I  have  been  favoured  with  a 
note  of  another  case  in  this  Court,  upon  the  question  of  privilege ;  and,  I  hope,  I 
shall  be  excused  for  introducing  it  here. 

CALDWELL  v.  BARCLAY  et  at. 

Foreign  Attachment. — Moylan  obtained  a  rule  to  shew  cause  why  this  Attach- 
ment should  not  be  quashed,  on  the  ground  that  one  of  the  Defendants,  Barclay, 
being  an  American  Consul,  and  in  that  character  actually  residing  abroad  in  the 
public  strvice,  was  not  within  the  description  of  persons,  whose  effects  were  made 
liable  to  a  foreign  attachment  by  the  act  of  Assembly 

The  rule  was  opposed  by  Wilson,  Bradford,  and  Sergeant,  who  contended,  that 
as  a  Consul,  Barclay  was  not  entitled,  by  the  law  of  nations,  to  any  privilege,  or 
exemption  from  legal  process  ;  that,  even  if  he  was  privileged  on  account  of  his  of- 
ficial character,  he  had  lost  that  advantage,  by  his  partnership  with  the  othsr  De- 
fendant, who  was  not  entitled  to  it ;  and  that  the  act  of  Assembly  makes  no  differ- 
ence between  persons  serving  their  country  abroad,  and  any  other  non-residents. 

After  an  able  argument,  the  opinion  of  the  Court  was  delivered  by  Mr.  President 
Shippen  ;  agreeably  to  which 

The  rule  was  discharged. 
Vol.  I.  Q  q 
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l^RR.  "  a  lot  of  ground  in  the  Northern  Liberties  of  the  city  of  PhiladeU 
V— v— '  "  phia,  reserving  a  rent-charge  of  40  dollars  per  arm.  payable  on 
"  the  1st  day  oi  October  annually.  Before  any  rent  was  due,  Ni- 
"  ckolas  Wynick,  on  ihe  15th  of  July,  1785,  assigned  and  con- 
"  veyed  all  his  interest  in  the  premises  to  Henry  Meyers.  The 
"  Plaintiff  accepted  one  year's  rent  of  the  Assignee.  The  ques- 
*'  tion  is,  whether  he  can  recover  in  the  present  action,  which  is 
"  for  one  \  tar's  rent  accruing  subsequent  to  that  paid  ?" 

The  conveyance  from  Kunckle  to  Wynick  contained  the  follow- 
ing clause  : — "  And  the  said  Nicholas  U  yrtick  for  himself,  his  heirs, 
"  executors  and  administrators,  do'.h  hereby  covenant,  promise, 
"  and  agree,  to  and  with  the  said  John  Kunckle,  his  heirs,  and  as- 
"  signs,  that  he,  the  said  Nicholas  Wynick,  his  heirs,  or  assigns, 
"  shall  and  will  at  his  and  dieir  own  expence,  within  one  year 
"  from  the  chite  hereof,  erect,  build,  and  finish,  on  the  hereby 
"  granted  lot,  one  good  substantial  dwelling  house,  at  least  16  feet 
"  square  and  2  stories  high,  with  a  cellar  under  the  same  walled 
"  up  with  brick  or  stone;  and shall  and  xvi  11  from  time  to  time  and 
"  at  all  times  hereafter  for  ever,  well  and  truly  pay,  or  cause  to 
**  be  paid,  unto  the  said  John  Knuckle,  his  heirs,  or  assigns,  the 
"  aforesaid  yearly  rent  or  sum  of  40  dollars,  &c." 

Raxvle,  for  the  Defendant,  made  two  points  :  1st,  Whether  the 
sentences  in  the  clause  above  stated  from  the  deed,  could  be  so 
coupled  and  interwoven,  as  to  create  an  express  covenant,  on  the 
part  of  the  grantor,  that  h  s  assigns  should  pay  the  rent-tharge? 
and,  2dly,  Whether  acceptance  oi  rent  from  the  Assignee,  was 
not  a  bar  of  the  Plaintiff's  demand  of  the  rent  from  the  Assignor? 

1.  On  the  first  point  he  endeavoured  to  construe  the  covenant, 
so  as  to  extend  it  to  the  assigns  of  Wynick,  only  in  the  case  of  building 
the  dwelling-house,  and  not  in  the  case  of  paying  the  rent.  But 
he  did  not  see-m  to  expect  much  success  from  this  discrimination. 

2.  On  the  second  point,  he  argued,  that  this  was  a  rent  issuing 
out  of  the  land,  which  the  Plaintiff  had  elected  to  pursue  by  his 
acceptance  of  rent  from  the  Assignee  ;  and  that  this  acceptance 
was  a  bar  to  his  demand  against  the  Defendant.  Cro.  J.  522.  3 
Rep.  22.  2  Buhtr.  152.  He  admitted,  that  3  Lev.  233.  Sannd.  240. 
S.  C.  appeared  to  be  strong  against  him  ;  but,  contended,  that  in 
truth,  they  ought  not  to  have  any  weight  with  the  Court,  since  the 
present  question  was  not  immediately  in  agitntion  in  those  cases, 
and,  consequently,  what  has  not  been  expressly  adjudged,  cannot 
be  set  up  as  an  authority.  As  1  Bac  Abr.  536.  is  founded  on  3 
Lev.  233.  it  must  necessarily  follow  the  fate  of  its  principal.  With 
respect  to  Keb.  640,  he  presumed  that  the  reporter  had  been  guil- 
ty of  some  mistake,  and  questioned  whether  his  doctrine  had  been 

""received  even  in  England. 

But  he  urged  that  whatever  might  be  the  practice  there,  the  laws 
and  circumstances  of  Pennsylvania  had  rendered  a  different  one 
necessary  here ;  for  the  acts  of  Assembly  altering  the  common  law, 
carried  with  them  many  consequences,  which  were  not  express* 
ly  provided  for  in  the  acts  themselves  j  as  in  the  case  of  real 
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estates  made  subject  to  executions  for  debt,  and  in  the  case  of  a  17^8. 
Devastavit  committed  by  an  administrator;  He  insisted  that  the  1 — /^mm> 
policy  of  the  laws  of  this  State  was  to  facilitate  the  transfer  of 
lands,  in  contradiction  to  the  genius  of  the  common  law ;  that, 
therefore,  it  might  be  incumbent  upon  the  English  Courts  to  en- 
force with  the  greatest  strictness  the  express  covenants  in  a  con- 
veyance ;  but  that  our  Courts  ought  rather  to  construe  them  libe- 
rally so  as  to  prevent  unnecessary  embarrassments  in  the  change 
of  property.  If,  then,  the  Defendant  is  liable,  for  the  last  year's 
rent,  he  must  be  liable,  by  the  same  rule,  for  the  rent  of  40  years 
Standing;  and  thus,  as  the  grantor  of  a  rent-charge  can  never  be 
exonerated,  or  even  safe  in  the  disposal  of  the  estate  from  which 
it  issues,  the  restraints  on  sales  and  transfers  will  become  daily 
more  numerous,  and  more  injurious  to  the  public  welfare. 

Milkgan,  for  the  Plantiff,  observed,  that  as  the  first  point  was 
a  matter  of  mere  construction,  he  should  leave  it  implicitly  to 
the  Court. 

With  respect  to  the  seco?id  point, he  contended,  that  the  difficulty 
hadarisenfrom  not  distinguishing  properly  between  actionsof  debt 
and  actions  of  covenant:  For,  he  granted,  that  an  action  of  debt 
would  not  lie  in  this  case  ;  as  it  requires  privity  of  estate  to  sup- 
port it;  but  that  the  action  of  covenant  required  only  privity  of 
contract,  and,  therefore,  would  well  lie  against  the  grantor  of 
the  rent-charge,  after  his  assignment.  In  support  of  this  distinc- 
tion he  ( ited  1  Roll.  Abr.  522.  Cro.  C.  580.  1  Saimd.  240.  2  Keb. 
640.  1  Bac.  Abr.  536.  tit.  Covenant.  Cro.  J.  309.  Sid.  402. 

Shipprn,  President. — The  question  in  this  case  is,  whether  on 
a  ground  rent  deed,  wherein  there  is  an  express  covenant  on  the 
part  of  the  Lessee  for  paj  ment  of  the  rent,  and  he  assigns  over 
the  premises,  and  the  Lessor  accepts  rent  from  the  Assignee, 
an  action  of  covenant  will  lie  for  the  Lessor  against  the  Lessee 
for  the  subsequent  rent. 

The  distinction  between  actions  of  debt  and  actions  of  covenant 
in  thisc.se,  is  too  well  established  to  be  now  unsettled.  The  ac- 
tion of  debt  lies  upon  the  privitv  of  estate,  which  is  utterly  extin- 
guishedbetween  the  Lessor  and  Lessee  by  the  Lessor's  acceptance 
of  rent  from  the  Assignee.  The  action  of  covenant,  when  founded 
upon  an  express  covenant,  lies  not  upon  the  privity  of  estate,  but 
privity  of  contract,  which  cannot  by  the  assignment  of  the  pre- 
mises, or  by  any  act  of  the  Lessee,  or  by  acceptance  of  the  rent, 
be  transferred  from  him.  The  covenant,  however,  must  be  an 
express  covenant,  not  an  implied  one,  or  a  covenant  arising  by  ope- 
ration of  law,  as  by  the  words  "yielding  and  paying"  &c.  in  the 
deed. 

The  cases  in  the  books  upon  this  point  are  generally  of  actions 
of  covenant  for  not  making  repairs  ;  and  a  distinction  has  been 
attempted  to  be  made  between  those  and  actions  for  the  rent :  in 
the  latter  case  it  is  said,  that  the  land  being  the  fund  out  of  which 
the  rent  is  to  issue,  and  that  being  transferred,  the  Lessor's  ac- 
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1788.  ceptance  of  rent  from  the  Assignee  will  take  away  all  remedy 
*•— Y~— '  against  the  Lessee  himself.  I  have  looked  for  this  distinction 
in  the  books,  but  cannot  find  it  in  any  case  where  there  was  an 
express  covenant  for  the  pa\  ment  of  the  rent.  The  cases  found 
the  law  upon  the  personality  of  the  contract;  which  extends  equal- 
ly to  the  payment  of  the  rent,  as  to  the  making  repairs;  and, 
though  the  authorities  are  not  so  numerous  in  the  one  case  as  the 
other,  yet  they  are  as  express.  2  Keb.  640.  and  2  Barnard.  372. 
are  full  to  the  point.  If  these  books  are  thought  to  be  of  doubt- 
ful authority.  1  Roll.  Ab.  522.  cites  two  cases,  where  the  breach 
of  covenant  was  for  non  payment  of  the  rent.  In  1  Sid.  402.  where 
the  Court  draws  the  distinction  between  debt  and  covenant,  they 
expressly  mention  the  action  to  be  for  the  rent;  and  the  case  in 
3  Lev.  283.  is  likewise  covenant  for  non  payment  of  the  rent. 

As  to  the  argument  ab  inconvenienti,  I  cannot  see  how  it  ope- 
rates more  in  this  country  than  in  England.  If  Lessees  mean  not 
to  be  personally  bound  after  assignment,  they  should  take  care 
what  covenants  they  enter  into.  If  they  will,  in  express  words, 
covenant  for  the  payment  of  the  rent,    hey  must  be  bound  by  it. 

Judgment  for  the  Piaintiif. 

WELLS  et  al.   Appellants,  v.  FOX. 

THIS  was  an  appeal  from  the  determination  of  the  regulators 
of  party  walls,  &c. — Hoxvell  moved  ihat  a  Venire  should 
issue  agreeably  to  the  third  section  of  the  act  passed  the  15th  of 
April  1782,  3  State  Laws  75.  allowing  the  appeal  to  the  next  Court 
of  Common  Pleas,  and  enacting,  that  thereupon  "the  said  Court 
"  (upon  security  being  entered,  &c.)  shall  direct  a  Venire  to  the 
Sheriff,  &c." 

Sergeant  thought  that  the  question  ought  to  be  tried  upon  a 
feigned  issue,  or  under  an  ejectment;  to  either  of  which  he 
would  agree. 

But  by  Shippen,  President. — A  feigned  issue  can  only  deter- 
mine, whether  the  regulators  have  done  right  or  not;  it  cannot 
determine  the  title,  and  finally  settle  the  matter.  For  this  rea- 
son we  think  it  proper  to  try  the  question  by  ejectment. 

Lewis  -and  Wilcoks  said,  the  practice  in  the  Supreme  Court  had 
been  conformable  to  the  opinion  of  the  President  here. 

COOPF.R  v.  COATS. 

A  BOND  and  Warrant  to  confess  Judgment  had  been  exe- 
cuted by  the  Defendant  for  £.  600.  Before  the  Judgment 
was  entered  up,  he  had  paid  so  much  of  the  money  as  reduced 
the  sum  really  clue  to  less  than  £.  10:  And  the  question  stated 
for  the  opinion  of  (he  Court,  Avas,  whether  the  Plaintiff  should 
be  allowed  costs  ? 
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Hallowell  and  S.  Levy  urged,  that  this  was  the  case  of  a  bond      1  78 

with  a  warrant  of  attorney,  upon  which  they  could  not  have  eon-    ' 

fessed  Judgment  before  a  Justice  ;  that  a  Justice  could  not  have 
taken  cognizance  of  a  set  off  exceeding  £.  10,  and  that  the  pe- 
nalty of  a  bond  was  intended  to  cover  the  interest  and  coses  ;  so 
that,  evtn  for  the  surplus,  it  was  necessary  in  England  to  seek 
for  relit  f  in  a  Court  of  equity. 

Sergeant  contra.  Where  the  sum  is  under  £.  5.  the  a'  tof  1 7-5, 
1  State  Laws  204.  meant  to  give  full  jurisdiction  to  the  Justices, 
except  in  certain  enumerated  cases  ;  and  the  same  jurisdiction  is 
afterwards  extended  to  sums  under  £.  10.  by  reference  to  that  act* 
The  expressions  of  the  Legislature  are  "that  all  actions  for  debt 
'.*  or  other  demand  for  the  value  of  40.;.  and  upwards,  and  no;  ex- 
"  ceeding  £.  5.  &c.  shall  be  cognizable  before  any  Justices,  &c." 
which  word  value  must  intend  something  more  than  a  penalty; 
for  the  penalty  of  a  bond,  being  generally  double  the  sum  due, 
would  exceed  £.  10.  although  the  value  of  (he  debt  might  be  less. 
In  the  present  instance  Judgment  is  taken  only  lor  £.  7.  Debt 
upon  a  bond  for  the  payment  of  money,  is  within  the  jurisdiction 
ol  the  Justices;  but,  if  the  opposite  construction  were  to  prevail, 
the  act,  which  was  framed  to  save  costs,  might  in  almost  every 
case  of  a  bond  be  defeated. — This  is  not  like  a  setoff,  which  we 
might  defalc  or  not,  as  we  pleased  ;  and,  as  to  its  being  the  case 
of  a  Judgment  confessed  bv  warrant,  that  will  be  no  recommen- 
dation to  the  favour  of  the  Court. 

Shippen,  President. — In  the  case  of  a  set  off,  this  rule,  with, 
respect  to  costs,  would  be  subject  to  great  inconveniency,  lor,  as 
it  happened  this  Term,  in  Ccx'e  v.  Bolton,  a  set  off  of  £.  60.  might 
be  given  in  evidence,  though  the  Plaintiff  could  never  bring  the 
matter  to  a  trial  before  a  Justice  ;  as  it  was  not  in  his  power  to 
say  whether  the  Defendant  would  resort  to  an  action,  or  take 
advantage  of  the  defalcation. 

The  opinion  of  the  Court  was  afterwards  delivered  to  the 
following  effect: 

Shippen,  President: — We  think  this  case  comes  within  the 
express  words  of  the  act  of  Assembly,  declaring  that  costs  sh;  11 
not  be  recovered;  and  there  is  no  evidence  that  the  Defendant  has 
entitled  himself  to  the  benefit  of  the  exception,  by  filing  a  pre- 
vious affidavit  of  his  belief  that  the  debt  exceeded  £.  10. 

It  is  not  our  meaning,  however,  when  an  action  is  brought  for 
a  sum  above  £.  10.  and  the  Defendant  reduces  it  to  less  by  a  set 
off,  which  he  might,  or  might  not,  have  pleaded,  that,  in  such 
a  case,  the  Plaintiff  is  not  entitled  to  costs.  The  reason  and  jus- 
tice of  the  thing  would  then  be  clearly  in  his  favour.* 

Judgment  for  the  Plaintiff,  but  without  costs. 

*  See  1  Wis,  19,  2  Stra.  1191,  Ace.  2  DM.  Rep.  74. 
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1788. 
u-*— i  KEELY  v.  ORD  et  ah 

INDEBITATUS  ASSUMPSIT  for  goods,  to  wit,  16  hogs- 
heads of  rum,  sold  and  delivered. — The  Plaintiff  by  his  books, 
and  oath  of  his  clerk,  proved  the  sale  to  the  Defendants. 

The  Defendants  gave  in  evidence,  that  a  certain  George  Hen~ 
rij  was  two  thirds  owner  of  the  cargo  of  which  this  rum  was  a 
part ;  and,  in  order  to  prove  that  the  rum  was  purchased  oi  George 
Henry,  and  not  of  the  Plaintiff,  they  offered  to  prove  by  Hcnri/s 
clerk,  that  he  had  made  a  charge  in  Henry's  books,  by  the  direc- 
tion of  Henry,  of  the  sale  of  the  rum  to  the  Defendants. 

To  this,  it  was  objected,  that  the  books  of  Henry  should  be 
produced  to  shew  the  entry  ;  and  that,  otherwise,  the  evidence  of 
the  cierk  to  the  contents  of  the  books  ought  not  to  be  admitted. 

And  of  this  opinion  was  the  Court  ;  but,  at  the  request  of 
the  Council  for  the  Defendants,  they  reserved  the  point. 


LYNCH  v.  WOOD. 

T  EVT  exhibited  an  account  of  expences  in  the  execution  of  a 
■*-**  commission,  which  had  issued  for  the  Plaintiff,  ex  parte, 
and  moved  that  they  might  be  allowed  in  the  costs.  Besides  the 
charges  for  swearing  the  witnesses,  and  for  their  attendance  on  the 
Commissioners,  there  were  charges  for  agency,  and  for  the  ex- 
pences of  travelling  to  collect  the  testimony. 

The  Court  allowed  the  charges  for  swearing  the  witnesses, 
and  for  their  attendance  ;  but  rejected  those  for  agency  and  tra- 
velling. 


HUDSON  v.  HOWELL. 

TRESPASS  vi  et   armis.     Capias  returnable  to   this  term. 
Howell  moved  to  quash  the  writ,  the   Defendant  being  a 
freeholder. 

Millegan  objected  that  this  was  a  case  excepted  by  the  act ;  a 
fine  being  due  to  the  Commonwealth,  upon  the  Judgment  capia- 
tur  pro  fine,  in  actions  vi  ei  armis. 

But,  by  Shippen,  President. — The  practice  has  been  long  set- 
tled under  this  act.  Unless  it  is  a  suit  on  a  recognizance,  or  for 
a  fine  actually  due  to  the  State,  we  cannot  take  up  a  mere  fic- 
tion, to  defeat  a  positive  privilege. 

The  writ  quashed. 


Supreme  €mtt  of  pettn^ama: 


yw(y    Term,    1783, 


The  Appeal  of  BROWN  Exor.  of  EDGAR* 

npHIS  was  an  appeal  from  the  Orphan's  Court  of  Philadelphia 
■*■  county  on  the  following  case.  Brown,  having  received 
£.  400.  on  account  of  the  estate  of  his  testator  Edgar,  paid  it 
over  (according  to  his  uniform  practice  upon  such  occasions)  to 
his  co-executor  Dogherty.  In  Brotvn's  books  this  money  was 
charged,  generally  as  so  much  cash  paid  to  Dogherty ;  but,  in 
Dogherti's  books,  credit  was  given  for  it  on  account  of  the  es- 
tate of  Edgar.  Dogherty  became  insolvent ;  and  upon  a  settle- 
ment of  Brown's  administration,  the  Orphan's  Court  refused  to 
allow  him  the^.  400.  thus  paid  over  to  his  co-executor  ;  but  charg- 
ed him  with  the  principal  sum,  and  interest  from  the  time  he  re- 
ceived it,  'till  the  year  1776,  (nine  years)  dropping  the  interest 
from  that  time  'till  1781,  and  afterwards  reviving  it. 

It  was  argued  in  January  term  by  Wilcocks  in  support  of  the 
appeal,  and  Lewis  against  it;  when  three  points  were  made  ;  1st, 
Whether,  the  money  was  a  loan  to  Dogherty,  or  a  payment  to 
the  estate  of  Edgar ;  2d,  Whether,  if  it  was  a  payment  to  the 
estate  of  Edgar,  Brawn  was  thereby  discharged;  and  3d,  Whe- 
ther interest  was  payable  to  the  residuary  legatees,  who  were  the 
appellees  upon  this  occasion. 

The  Chief  Justice,  having  stated  the  points  that  were  made 
in  the  cause,  now  delivered  the  opinion  of  the  Court. 

M'Kean,  Chief  Justice. — From  the  evidence  we  must  deter- 
mine, on  the  first  point,  that  the  money  was  a  payment  to  the 
estate  of  Edgar.     It  was  Brown's  constant  practice  to  transfer 
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1788.  all  his  receipts  to  Dogherty  ;  and  this  sum  of  £.  400.  is  credited 
*~y-~>    to   him  in  the  accounts  of  the  estate  kept  by  the  latter. 

With  respect  to  the  secojxd  wad  third  points*  it  must  be  observed, 
that  the  Courts  of  Chancery  make  it  a  general  rule,  that  he  who 
receives  money  should  be  answerable  for  it;  and,  therefore,  if 
one  executor  becomes  insolvent,  or  bankrupt,  the  other  shall  not 
be  charged.  Therein  a  difference,  however,  between  legatees 
and  creditors  ;  the  former  being  appointed,  as  well  as  the  execu- 
tor, by  virtue  of  die  testator's  will ;  and  consequently  cannot  im- 
pose the  same  responsibility  as  the  latter.  The  case  in  1  P.  Wms. 
244.  is  the  only  one  in  point ;  but  on  hat  authoritv,  and  the  jus- 
tice of  the  matter  itself,  under  all  its  circumstances,  we  are  of 
opinion  that,  although  Brown  would  be  chargeable  if  there  were 
creditors,  and  a  deficiency  of  assets  to  satisfy  them;  yet,  thathe 
is  not  answerable  to  the  legatees. 

The  £.  400.  must  therefore  be  deducted  from  the  account,  with 
the  nine  years  interest  which  is  charged  upon  it.  As  to  the  rest, 
we  think  Brown  ought  to  be  well  satisfied  to  pay  the  interest;  par- 
ticularly as  it  is  not  charged  from  the  year  1776  to  the  year  1781. 

The  decision  of  the  Qrpha-.i's  Court  was  accordingly  affirmed  ; 
deducting  £.  400.  and  nine  years  interest,  from  the  account. 


SHEWELL  v.  WYCOFF. 

HpHERE  was  a  report  in  this  cause,  and  at  the  distance  of  a 
month,  after  Judgment  nisi  had  been  entered,  the  Defend- 
ant filed  reasons  in  exception  to  the  report. 

But,  by  the  Court. — We  must  not  sport  with  things  of  so  so- 
lemn a  nature  as  reports  of  Keferrees,  and  verdicts  of  a  Jury.  The 
exceptions  are  much  too  late.  The  rule  is,  that  unless  they  are 
filed  within  four  days,  the  Judgment  nisi  becomes  absolute. 

Serjeant  for  the  Plaintiff — Bradford  and  Ingersoll  for  the  De- 
fendant. 


ZANE's  Exors.  v.  COWPERTHWAITE,  Sheriff. 

HPHIS  cause  had  been  argued  in  the  last  term  by  Lewis  and  In- 
A     gcrsoll  for  the  Plaintiff,  and   Rawle.  and  Bowie  for  the  De- 
fendant; and  now  the  Chief  Justice  stated  die  question,  and 
delivered  the  opinion  of  the  Court,  in  the  following  manner  : 

M'Kean,  Chief  Justice. — In  this  case  the  executors  of  Zane  had 
issued  a  Fieri  Facias  against  Joseph  Wharton,  to  which  the  present 
Sheriff  made  return,  that  he  had  levied  to  the  value  of  the  Plaintiff's 
demand,  on  specific  goods,  enumerated  in  a  certain  schedule.  In 
consequence  of  this  return,  a  Distringas,  directed  to  the  Coroner 
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was  issued  against  the  Sheriff,  to  compel  a  sale  of  the  goods  ;  and  1 T88. 
the  question  that  now  awaits  the  determination  of  the  Court,  is,  **- -v— -* 
whether  a  Distringas,  under  these  circumstances,  will  lie  ? 

The  case  has  been  well  argued  :  but  we  are  surprised  that  so 
few  authorities  are  to  be  found  upon  the  subject.  In  searching  the 
books  of  precedents,  indeed,  we  have  remarked,  that  the  Distrin- 
gas uniformly  runs  against  A.  B.  nuper  vice-comes  ;  though  with 
this  distinction,  that,  in  some  instances,  it  commands  him  to  be 
distrained  'till  he  pays  the  money  into  Court,  and,  in  others,  'till 
the  late  Sheriff  has  paid  it  over  to  the  present  Sheriff.  In  6  Mod, 
295,  Lord  C.  J.  Holt  says,  that  after  the  sheriff  has  made  his  re- 
turn, "levied  on  specific  goods,"  the  regular  mode  of  proceeding 
is  to  issue  a  Venditioni  Exponas ;  that  where  he  has  returned  "le- 
vied to  the  value,"  he  is  bound  to  sell  without  further  process  ;  and 
that  it  is  usual  to  issue  a  Vend*  Exp.  when  the  Sheriff  continues 
in  office,  but  a  Distringas  when  he  has  left  it.  In  the  close  of  the 
same  case,  however,  it  is  likewise  Holt's  opinion,  that  a  Distrin- 
gas to  the  Coroner  will  lie,  even  while  the  Sheriff,  who  made  the 
return,  is  in  office.  This  we  mention  for  the  sake  of  the  practice ; 
for,  it  is  certain,  that  by  the  Ji.  fa.  the  Sheriff  has  authority  to  sell 
the  goads  upon  which  he  has  levied;  the  Venditioni  only  giving,  by- 
act  of  Assembly,  an  additional  authority  in  the  case  of  lands. 

But  we  have  enquired  into  the  practice  of  the  Courts  upon  this 
occasion  ;  and,  we  find,  that  it  has  been  the  practice  of  the  Com- 
mon Pleas,  and,  in  several  instances,  of  the  Supreme  Court,  to  is- 
sue a  Distringas  to  the  Coroner,  where  the  Sheriff  has  made  a  re- 
turn of  goods  levied  to  the  value  :  We  are,  therefore,  of  opinion 
that,  in  such  a  case,  a  Distringas  will  lie. 

A  seco?id  point,  however,  was  made  in  this  cause.  It  appears 
that  a  replevin  for  the  goods  in  question,  had  issued  to  the  Coronert 
and,  that  by  virtue  of  that  writ,  he  had  taken  them  out  of  the  pos- 
session of  the  Sheriff;  so  that  the  Sheriff  was  unable  either  to 
produce  them,  or  to  proceed  to  a  sale. 

The  replevin  was  highly  irregular ;  an  action  of  trespass  being 
the  proper  remedy  for  a  wrongful  levy  ;  for,  by  an  act  of  Assem- 
bly, it  is  expressly  declared,  that  goods  taken  in  execution  shall 
not  be  replevied.  2  State  Laws,  194. 

We  think,  therefore,  that  as  the  replevin  would  have  been  set 
aside  upon  motion  in  the  Common  Pleas  ;  and  as  the  goods  were 
taken  from  the  Sheriff  under  colour  of  law,  it  would  be  hard  to  is- 
sue a  Distrifigas  against  him,  without  a  previous  application  to  the 
Court,  and  its  being  thereupon  awarded.  For  this  reason  alone 
Let  the  Distringas  be  quashed. 


WILLIAMS  v.  CRAIG. 

THIS  cause  being  referred,  a  report  was  made  in  favour  of 
the  Plaintiff  for  a  considerable  amount,  to  which  the  follow 
Vol.  I;  R  r 
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1798.     ing  exceptions  were  filed,  and  argued  on  the  12th  of  July,  by  J. 
v— v— '    B.  MlKean,  Lewis,  and  Jngersoll  forthe  Defendant ;  and  Sergeant 
and  Coult hurst  for  the  Plaintiff: 

1st,  That  the  referees  heard  the  Plaintiff's  witnesses  ex  parte. 
2d,  That  they  heard  the  Plaintiff  ex  parte,  without  giving  no- 
tice to  the  Defendant. 
3d,  That  they  have  allowed  interest  upon  an  unsettled  account. 
4th,  That  they  refused  to  allow  a  set  off. 

5th,  That  the  Defendant  has  discovered  new  and  material  tes- 
timony since  the  report. 
6th,  That  the  referees  allowed  a  charge  for  premium  and 
commissions  in  making  an  insurance  for  the  Defendant, 
without  requiring  the  Plaintiff"  to  produce  the  policy,  or 
having  any  other  proof  that  the  insurance  was  effected, 
than  a  letter  from  the  Plaintiff  himself  to  his  partner  in 
Philadelphia,  in  which  he  says  he  has  done  it. 

As  the  Chief  Justice,  in  delivering  the  opinion  of  the  Court, 
adverted  to  those  exceptions  which  were  groundless,  or  immate- 
rial, and  stated  those  particularly  on  which  their  decision  was 
formed,  I  shall  avoid  recapitulating  the  arguments  of  Council, 
and  only  subjoin  the  authorities  on  both  sides. 

M'Kean,  Chief  Justice. — There  are  four  species  of  awards: 
■first,  those  made  by  mutual  consent,  in  pursuance  of  arbitration 
bonds  entered  into  out  of  Court  ;  secondly,  those  which  are  made 
in  a  cause  depending  in  a  Court  of  Law  or  Equity,  upon  the  con- 
sent of  the  parties  to  refer  the  matter  in  variance  (which  are  awards 
at  common  law)  thirdly,  those  which  are  made  under  a  rule  of 
Court,  by  virtue  of  the  statute  of  9  and  10.  IV.  3.  c.  15.  which 
was  calculated  to  remedy  the  delay  and  circuity  of  action  attend- 
ant upon  awards  made  merely  in  pursuance  of  arbitration  bonds, 
without  the  intervention  of  a  controlling  power,  to  compel  the  ac- 
quiescence of  the  parties. — These  are  the  only  awards  in  use  at 
this  day  in  England;  but  the  Legislature  of  Pennsylvania,  in  the  year 
1705,  introduced  another  species  here,  which  are  fourthly,  those 
awards,  or  reports,  that  are  made  in  pursuance  of  the  act  of  As- 
sembly setting  forth,  that  "  where  the  Plaintiff  and  Defendant  con- 
*.*  sent  to  a  rule  of  Court  for  referring  the  adjustment  of  their  ac- 
"  counts  to  certain  persons  mutually  chosen  by  them  in  open  Court, 
*'  the  award,  or  report,  of  such  referees,  being  made  according 
"  to  the  submission  of  the  parties,  and  approved  by  the  Court,  and 
"  entered  upon  the  record,  or  roll,  shall  have  the  same  effect,  and 
"  be  as  available  in  law  as  a  verdict  by  twelve  men."  1  State 
Laws,  48.  4  Ann.  c  36. 

This  act  differs  essentially  from  the  statute  of  W.  3.  in  many 
respects,  but  particularly,  that  to  render  a  report,  or  award,  valid 
and  effectual,  the  former  requires,  that  it  be  approvedby  the  Court; 
but  no  such  provision  is  made  by  the  latter,  and,  therefore,  awards 
tinder  rules  of  Court,  are  conclusive  in  England,  unless  some  cor- 
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ruption,  or  other  misbehaviour,  in  the  arbitrators  is  proved.  The  1788. 
Courts  of  equity,  indeed,  hnve  taken  a  wider  ground,  and  where-  v— V-^J 
ever  a  plain  error  appears  either  in  matter  of  fact  or  law,  it  seems, 
they  will  make  it  an  object  of  enquiry.  2  Fern.  705.  1  Vern.  157. 
3  Atk.  494.  From  some  expressions  in  the  authority,  we  might 
presume,  that  the  error  must  be  apparent  on  the  award  ;  but  as 
the  Chancellor,  at  the  same  time,  speaks  generally,  that  it  must 
be  set  forth  in  the  bill  for  relief,  there  is,  at  least,  great  room  to 
doubt  upon  the  subject. 

In  Pennsylvania,  however,  since  the  revolution,  as  the  appro- 
bation of  the  Court  is  made  a  necessary  ingredient  in  the  confir- 
mation of  reports,  we  have  thought  it  our  duty,  from  time  to  time, 
to  enquire  into  the  allegations  against  them,  before  we  gave  them 
our  sanction.  But,  in  doing  this,  we  have  always  confined  our- 
selves to  two  points  ; — 1st,  Whether  there  is  an  evident  mistake 
in  matter  of  fact  ;  or  2dly,  Whether  the  referees  have  clearly  er- 
red in  matter  of  law.  If  either  of  these  is  satisfactorily  proved, 
the  argument  is,  surely,  as  strong  for  setting  a  report  aside,  as 
where  injustice  has  been  done  by  the  corruption,  or  other  mis- 
conduct of  the  referees. 

Is  it  not  reasonable,  indeed,  that  the  same  cause  which  would 
induce  us  to  set  aside  a  verdict,  and  grant  a  new  trial,  should  be 
sufficient  for  vacating  an  award?  In  the  one  case,  the  decision 
is  made  by  twelve  men  upon  oath,  with  all  the  information  which 
the  Judges,  and  learned  Council  can  communicate  : — in  the  other, 
it  is  the  act  of  three  persons,  who  are  not  sworn  to  the  faithful 
discharge  of  their  duty,  and  who  are  unassisted,  either  in  ascer- 
taining the  law,  or  in  developing  the  fact,  upon  which  the  ques- 
tion submitted  to  them  may  depend.  This  abundantly  shews  that 
the  sacredness  of  awards  ought  not  to  be  extended  beyond  that 
of  verdicts  ;  and  must  justify  the  Court  in  putting  them  upon  the 
same  footing,  when  errors  are  suggested  either  in  clear  points  of 
law  or  fact. 

If,  therefore,  we  would  have  granted  a  new  trial,  had  the  pre- 
sent exceptions  been  made  to  a  verdict,  we  ought,  for  the  same 
reasons,  to  set  aside  the  report  in  question. 

Let  us,  then,  consider  the  case  upon  its  merits. — The  evidence 
has  failed  in  establishing  the  first  and  second  exceptions,  which  re- 
late to  the  misconduct  of  the  referees  ;  and,  with  respect  to  the 
fourth  and  fifth,  though  the  Court  incline  to  think  that  the  argu- 
ments are  in  favour  of  the  Defendant,  yet  we  do  not  find  it  neces- 
sary to  give  any  opinion  upon  these,  as  we  have  no  doubt,  that, 
for  the  third  and  sixth  reasons,  the  report  ought  to  be  set  aside. 

Thus,  under  the  third  exception,  it  has  been  proved  by  the 
statement  exhibited  by  the  referees,  that  interest  was  allowed  to 
the  Plaintiff  upon  an  unliquidated  account;  which  is  contrary  to 
the  general  rule  of  law,  as  well  as  to  the  repeated  decisions  of  this 
Court.  There  are  only  three  cases  in  which  interest  can  be  al- 
lowed upon  an  open  account ;  1st,  where  it  is  payable  by  the  ex- 
press agreement  of  the  parties  ;  2dly,  where  it  is  payable  by  a  ge- 
neral usige,  as  in  the  trade  between  England  and  America,  to 
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1788.  which  (with  an  exception  during  the  continuance  of  the  late  war) 
i**Y-—'  we  have  uniformly  acceded  ;  and  3dly,  where  there  has  been  a 
vexatious  and  unreasonable  delay  in  making  payment,  which  will 
induce  the  Court  to  direct,  and  the  Jury  to  grant,  an  adequate 
compensation,  under  the  name  of  damages,  for  which  the  rate  of 
interest  is  generally  made  the  rule  of  computation.  The  doc- 
trine upon  this  subject  was  fully  discussed  and  determined  in. 
Henri/  Exor.  v.  Risk  eta/,  ant.  265.  We  think  it  establishes  a  just 
and  useful  principle,  which  tends  equally  to  promote  credit,  and 
to  prevent  feuds  and  litigations.  In  transgressing  this  principle, 
the  referees  have  mistaken  a  clear  point  of  law,  which  would  alone 
be  sufficient  for  setting  aside  their  report.* 

But,  besides  this,  we  find  by  the  evidence  under  the  sixth  ex- 
ception, that  they  have  also  allowed  the  charge  of  premium  and 
commission  for  making  an  insurance,  without  requiring  the  poli- 
cy to  be  produced,  or  any  proof  of  its  being  lost ;  which  is  the 
only  evidence  that,  in  such  cases,  can  be  admitted  in  any  Court, 
either  of  civil  or  common  law  jurisdiction.  It  is,  indeed,  a  fun- 
damental maxim  in  the  laws  of  evidence  (wisely  framed  for  the 
prevention  of  frauds)  that  the  best  proof,  of  which  the  fact  rea- 
sonably admits,  ought  to  be  given.  This  has  not  been  complied 
with  on  the  present  occasion  ;  and  the  referees  in  over-looking  it, 
have  violated  another  plain  principle  of  law. 

Upon  the  whole,  as  our  decision  against  the  Plaintiff  can  pro- 
duce no  material  injury,  but  if  against  the  Defendant  would 
for  ever  preclude  him  from  a  chance  of  justice,  the  Court  una- 
nimously direct, 

That  the  Report  be  set  aside. 

For  the  Plaintiff  vjtrt  cited  : — 5  Bac.  250.  1  Bac.  134.  2  Burr, 
701.  Salk.  71.  73.  3  Burr.  1259.  2  Vern.  705.  1  Fern.  157.  Bull. 
L.  N.  P.  179.  180.  8  Vin.  61.  1  Atk.  67.  2  Vern.  706.  3  P.  Wms. 
25.  408.  3  Atk.  509. 

For  the  Defendant  were  cited  : — 2  Vern.  515.  1  Atk.  64.  2  Vern. 
705.  3  Atk.  494.  3  Burr.  1259.  5  Burr.  2729.  1  Ld.  Ray.  271. 
12  Vin.  25.pl.  35.  Coxvp.  445.  Dffug.  627.  1  Show.  173.  1  Salk. 
392.     Gilb.  L.  E.  4.  5.  16.  17. 


PLOWMAN  v.  ABRAMS. 

THIS  was  a  Certiorari  to  one  of  the  Justices  of  the  city  and 
county  of  Philadelphia,  and  the  proceedings  being  returned, 
it  appeared,  hat  Ploxvman,  the  Defendant,  before  the  Justice,  had 
appealed  to  the  Common  Pleas,  and  entered  security  agreeably  to 
the  act  of  Assembly;  but  on  a  certificate  from  the  Prothonotary 
of  that  Court,  that  the  appeal  was  not  filed,  the  Justice  issued  an 
execution  against  the  Defendant. 

*  See  post.  Rapelje  et  al,  y.  Emory ;  and  the  cases  there  cited  in  a  note. 
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Dallas  moved  to  quash  the  execution — Bankson  and  Heatly  op-     1788. 
posed  it.  <- "y~-j 

And,  by  the  Court: — After  appeal  and  security  given,  the 
Justice  cannot  issue  an  execution  against  the  original  Defendant, 
but  must  proceed  against  the  bail  upon  the  recognizance.  There- 
fore let  the  proceedings  of  the  Justice  be  set  aside,  as  far  as  re- 
spects the  execution,  with  costs. 


RICHETTE  v.  STEWART  et  ah 

THIS  was  an  action  upon  a  policy  of  insurance  on  the  brig 
La  Caliche ;  and  the  circumstances  of  the  case,  as  far  as 
thev  respect  the  decision  of  the  Court,  were  these  : — 

The  brig  having  sustained  considerable  damage  by  a  storm,  the 
captain,  who  was  also  a  part  owner,  was  compelled  to  deviate  from 
his  proper  vovage,  and,  accordinglv,  bore  away  ior  Cape  Francois. 
When  he  arrived  there,  on  the  28th  day  of  August  1784,  he  de- 
livered a  proces  verbal  (which  had  been  drawn  up  at  sea,  recently 
after  tne  storm)  into  the  Admiralty,  in  order  to  obtain  a  survey 
of  the  vessel;  but  this  instrument  was  merely  a  relation  of  facts, 
unattested  by  the  oath  of  the  captain,  or  of  any  of  the  mariners, 
who  had  subscribed  it  as  witnesses.  A  copy  of  it  being  after- 
wards, however,  brought  to  Philadelphia,  the  captain  alone,  on 
the  4th  day  of  December  1784,  went  before  a  Notary  Public  of  this 
city,  and  in  form  of  a  protest,  swore  to  the  authenticity  of  the  copy, 
and  the  truth  of  its  contents. 

When  the  present  action  was  instituted,  a  commission  issued  to 
obtain  a  transcript  of  the  proceedings  in  the  Admiralty  of  Cape 
Francois  ;  and  the  proces  verbal  being  returned  with  the  other  of- 
ficial documents,  certified  by  the  Judge  under  the  seal  of  that 
Court,  the  Plaintiffs  Council  at  the  trial,  which  came  on  the  4th 
of  July,  offered  to  read  it  in  evidence  to  the  Jury. 

But,  it  was  objected,  by  the  other  side,  that  the  proems  verbal^ 
taken  by  itself,  was  not  admissible  as  evidence,  because  it  had 
not  been  rendered  upon  oath  ;  and  that,  even  connecting  it  with 
the  subsequent  protest  at  Philadelphia,  it  ought,  nevertheless,  to 
be  rejected;  because  no  protest  is  valid  to  this  purpose,  that  has 
not  been  made  at  the  first  port  in  which  the  captain  arrives  after 
a  misfortune  has  happened  to  his  vessel.  See  Westcote  432.  1 
Mag.  87.     Beaxves  140. 

The  Plaintiff's  Council,  in  reply,  observed,  that  although  the 
strict  formalities  required  in  this  country,  had  not  been  pursued, 
yet  if  the  proceeding  was  conformably  to  the  lex  loci  it  ought  to 
be  received.  They  contended,  therefore,  that  as  x.he proces  ver- 
bal was  lodged  in  a  competent  office,  and  is  duly  certified  under 
the  seal  of  the  admiralty,  this  Court,  in  respect  to  a  foreign  ju- 
risdiction, is  bound  to  presume  that  it  was  regularly  taken  accord- 
ing to  the  laws  of  France,     Besides,  the  rule  in  regard  to  all  ex- 
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1 788.     amplifications,  rendered  it  necessary  that  the  whole  record  should 

\~~ymgj   he  transmitted  and  certified  ;  and,  whatever  may  he  its  weight  and 

effect,  the  whole  ought  also  to  he  submitted  to  the  Jury.  See  Valines 

Ord.  deFr.  190.  Doug.  554.  Parke's  Insurance 404.  Bull.  N.  P.  227. 

By  the  Court: — Though  we  had  some  doubt,  at  first,  whe- 
ther, connected  with  the  subsequent  protest,  the  procs  verbal 
might  not  be  given  in  evidence,  yet  we  are  now  convinced  that 
its  admission  would  be  highly  improper.  The  declaration  of  any 
man,  delivered  either  in  a  Pagan,  or  Christian  Court,  without 
the  solemnity  of  an  oath,  is  not  evidence  of  the  fact  asserted, 
even  where  the  witness  is  subject  to  no  bias  ;  much  less,  where 
he  is  immediately  interested;  as  the  captain  was  in  the  present 
instance,  being  a  part  owner  of  the  vessel. 

The  case  in  Doug.  554.  does  not  applv  to  that  before  us  ;  nor  can 
the praces  verbal  be  considered  as  a  judicial  proceeding.  With  re- 
spect to  the  argument,  that  it  is  a  part  of  the  exemplification,  it 
is  sufficient  to  observe,  that  if  a  deed  of  any  kind  had- been 
left  with  the  Judge  of  the  Admiralty,  he  would,  probably  have  cer- 
tified it  in  the  same  manner,  without  meaning,  in  any  degree  to  es- 
tablish the  validity,  or  to  affectthe  legal  operation  of  the  instrument. 

The  reading  of  the  proces  verbal  was,  accordingly  over-ruled. 

After  stating  some  other  points  in  the  cause,  the  Plaintiff's 
Council  offered  to  read  the  protest  made  in  Philadelphia,  on  the 
4th  day  of  December  1784;  to  which  their  opponents  likewise  ob- 
jected for  the  reason  already  mentioned,  that  it  was  not  made 
at  the  first  port,  and  also  on  account  of  the  length  of  time  which 
had  intervened. 

By  the  Court: — The  question  now  before  us,  is,  in  fact, 
whether  a  protest  must  be  made  in  the  first  port  at  which  the  cap- 
tain arrives  after  his  vessel  has  been  damaged  ?  This  is  a  matter 
of  great  importance,  upon  which  little  information  can  be  deriv- 
ed from  the  books  ;  and,  therefore,  we  were  in  hopes  to  have 
heard  it  more  fully  discussed  on  general  principles. 

We  think,  however,  that  to  admit  the  evidence  of  a  captain  of 
a;vessel  in  excuse  of  his  own  conduct,  the  greatest  precaution 
should  be  used,  and  every  possible  restriction  imposed.  Hence, 
it  is  the  rule  in  France,  that  the  protest  shall  be  made  within  24 
hours  after  the  arrival  at  the  next  port;  and  here,  as  well  as  in 
England,  it  ought  to  be  accompanied  by  the  attestation  of  a  ma- 
jority of  the  crew.  See  Valines  Ord.  de.  Fr.  190.  1  Magens  160. 
The  reason  is  evidently  to  prevent  any  subsequent  collusion  ;  and 
we  cannot  but  think  that  it  is  the  safest  as  well  as  the  most  cer- 
tain mode  of  proceeding.  If,  indeed,  any  particular  circum- 
stances should  render  it  impossible  to  comply,  they  will  always 
form  an  exception  to  the  rule  ;  but,  as  that  is  not  pretended  on 
the  present  occasion,  we  are  unanimous  in  rejecting  the  evidence. 

As  soon  as  this  decision  was  pronounced,  the  Plaintiff  volun- 
tarily suffered  a  nonsuit. 

Levy,  Ingersoll  and  Sergeant  for  the  Plaintiff — Lewis  and  Wil- 
cocks  for  the  Defendants.* 

*  See  2  Ball.  Rep.  196. 
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1788. 
RESPUBLICA  v.  OSWALD.  ^—r-> 

ON  the  12th  of  July,  Lev/is  moved  for  a  rule  to  shew  cause 
why  an  attachment  should  not  issue  against  Eleazer  Oswald, 
the  printer  and  publisher  of  the  Independent  Gazetteer. 

The  case  was  this :  Oswald  having  inserted  in  his  newspapers 
several  anonymous  pieces  against  the  characterof  Andrew  Browne, 
the  master  of  a  female  academy,  in  the  city  of  Philadelphia,  Browne 
applied  to  him  to  give  up  the  authors  of  those  pieces  ;  but  being 
refused  that  satisfaction,  he  brought  an  action  for  the  libel  against 
Onvald,  returnable  into  the  Supreme  Court,  on  the  2d  day  of Ju- 
ly ;  and  therein  demanded  bail  for  £.1000.  Previously  to  the 
return  day  of  the  writ,  the  question  of  bail  being  brought  by  ci- 
tation before  Mr.  Justice  Bryan,  at  his  chambers,  the  Judge, 
on  a  full  hearing  of  the  cause  of  action,  in  the  presence  of  both 
the  parties,  ordered  the  Defendant  to  be  discharged  on  common 
bail ;  and  the  Plaintiff  appealed  from  this  order  to  the  Court.  Af- 
terwards, on  the  1st  of  Jidy,Osxvald published  under  his  own  sig- 
nature, an  address  to  the  public,  which  contained  a  narrative  of 
these  proceedings,  and  the  following  passages,  which,  I  conceive, 
to  have  been  the  material  grounds  of  the  present  motion. 

"  When  violent  attacks  are  made  upon  a  person  under  pretext 
of  justice,  and  legal  steps  are  taken  on  the  occasion,  not  perhaps 
to  redress  the  supposed  injury,  but  to  feed  and  gratify  partisan- 
ing  and  temporising  resentments,  it  is  not  unwarrantable  in  such 
person  to  represent  the  real  statement  of  his  case,  and  appeal  to 
the  world  for  their  sentiments  and  countenance." 

"  Upon  these  considerations,  principally,  I  am  now  embolden- 
ed to  trespass  on  the  public  patience,  and  must  solicit  the  indul- 
gence of  my  friends  and  customers,  while  I  present  to  their  no- 
tice, an  account  of  the  steps  lately  exercised  with  me  ;  from  which 
it  will  appear  that  my  situation  as  a  printer,  and  the  rights  of  the 
press  and  oi  freemen,  are  fundamentally  struck  at;  and  an  earn- 
est endeavour  is  on  the  carpet  to  involve  me  in  difficulties  to 
please  the  malicious.dispositions  of  old  and  permanent  enemies." 

"  But  until  the  news  had  arrived  last  Thursday,  that  the  ninth 
state  had  acceded  to  the  new  federal  government,  I  was  not  called 
upon  ;  and  Mr.  Page  in  the  afternoon  of  that  day  visited  me  in. 
due  form  of  law  with  a  writ.  Had  Mr.  Browne  pursued  me  in 
this  line,  "  without  loss  of  time,"  agreeably  to  his  lawyer's  let- 
ter, I  should  not  have  supposed  it  extraordinary — but  to  arrest 
me  the  moment  the  federal  intelligence  came  to  hand,  indicated 
that  the  commencement  of  this  suit  was  not  so  much  the  child  of 
his  own  fancy,  as  it  has  been  probably  dictated  to  and  urged  on 
him  by  others,  whose  sentiments  upon  the  new  constitution  have 
not  in  every  respect  coincided  with  mine.  In  fact,  it  was  my 
idea,  in  the  first  progress  of  the  business,  that  Mr.  Browne  was 
merely  the  hand-mid  of  some  of  my  enemies  among  the  fede* 
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1788.    ralists ;  and  in  this  class  I  must  rank,  his  great  patron  doctor 

*— - v^-*    Rush  (whose  brother  is  a  judge  of  the  Supreme  Court)  I  think  Mr. 

Brown's  conduct  has  since  confirmed  the  idea  beyond  a  doubt." 

"  Enemies  I  have  had  in  the  legal  profession,  and  it  may  per- 
haps add  to  the  hopes  of  malignity,  that  this  action  is  instituted 
in  the  Supreme  Court  of  Pennsylvania.  However,  if  former  pre- 
judices should  be  lound  to  operate  against  me  on  the  bench,  it 
is  with  a  jury  of  my  country,  properly  elected  and  empannelled, 
a  jury  of  freemen  and  independent  citizens,  I  must  rest  the  suit. 
I  have  escaped  the  jaws  of  persecution  through  this  channel  on 
certain  memorable  occasions,  and  hope  I  shall  never  be  a  sufferer, 
let  the  blast  of  faction  blow  with  all  its  furies !" 

"  The  doctrine  of  libels  being  a  doctrine  incompatible  with  law 
and  liberty,  and  atonce  destructive  of  the  privileges  of  a  free  coun- 
try in  the  communication  of  our  thoughts,  has  not  hitherto  gained 
any  footing  in  Pennsylvania :  and  the  vile  measures  formerly  ta- 
ken to  lay  me  by  the  heels  on  this  subject  only  brought  down  ob- 
loquy upon  the  conductors  themselves.  I  may  well  suppose  the 
same  love  of  liberty  yet  pervades  my  fellow  citizens,  and  that  they 
will  not  allow  the  freedom  of  the  press  to  be  violated  upon  any  refin- 
ed pretence, which  oppressive  ingenuity  or  courtly  study  can  invent." 

"  Upon  trial  of  the  cause,  the  public  will  decide  for  themselves, 
whether  Mr.  Brozune's  motives  have  been  laudable  and  dignified  ; 
whether  his  conduct  in  declining  an  acquittal  of  his  character  in 
the  paper,  and  suing  me  in  the  manner  he  did,  was  decent  and 
consistent;  and,  in  a  word,  whether  he  is  not  actuated  by  some 
of  my  inveterate  foes  and  opponents,  to  lend  his  name  in  their 
service  for  the  purpose  of  harassing  and  injuring  me." 

A  transcript  from  the  records  was  read  to  shew  that  the  action 
between  Browne  and  Oswald  was  depending  in  the  Court;  James 
Martin  proved  that  the  paper  containing  Oswald's  address  was 
bought  at  his  printing  office,  fresh  and  damp  from  the  press  ;  and 
a  deposition,  made  by  Browne,  was  read  to  prove  the  preceding 
facts  relative  to  the  cause  of  action,  the  hearing  before  Mr.  Jus- 
tice Bryan,  and  the  appeal  from  his  order. 

Lewis  then  adverted  to  the  various  pieces,  which  were  charged 
as  libellous  in  the  depending  action  ;  and  argued,  that,  though 
the  liberty  of  the  press  was  invaluable  in  its  nature,  and  ought  not 
to  be  infringed  ;  yet,  that  its  value  did  not  consist  in  a  boundless 
licentiousness  of  slander  and  defamation.  He  contended,  that 
the  profession  of  Browne,  to  whom  the  education  of  more  than 
a  hundred  children  was  sometimes  entrusted,  exposed  him,  in 
a  peculiar  manner,  to  be  injured  by  wanton  aspersions  of  his  cha- 
racter ;  and  he  inferred  the  necessity  of  the  action,  which  had  been 
instituted,  from  this  consideration,  that  if  Browne  were  really 
the  monster  which  the  papers  in  question  described  him  to  be,  he 
ought  to  be  hunted  from  society  ;  but,  that  if  he  had  been  falsely 
accused,  if  he  had  been  maliciously  traducedy  it  was  a  duty  that 
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was  issued  against  the  Sheriff,  to  compel  a  sale  of  the  goods  ;  and  1 788. 
the  question  that  now  awaits  the  determination  of  the  Court,  is,  i*-v-—^ 
whether  a  Distringas,  under  these  circumstances,  will  lie  ? 

The  case  has  been  well  argued  :  but  we  are  surprised  that  so 
few  authorities  are  to  be  found  upon  the  subject.  In  searching  the 
books  of  precedents,  indeed,  we  have  remarked,  that  the  Distrin- 
gas uniformly  runs  against  A.  B.  nitper  vice-comes  ;  though  with 
this  distinction,  that,  in  some  instances,  it  commands  him  to  be 
distrained  'till  he  pays  the  money  into  Court,  and,  in  others,  'till 
the  late  Sheriff  has  paid  it  over  to  the  present  Sheriff.  In  6  Mod,' 
295,  Lord  C.  J.  Holt  says,  that  after  the  sheriff  has  made  his  re- 
turn, "levied  on  specific  goods,"  the  regular  mode  of  proceeding 
is  to  issue  a  Venditioni  Exponas ;  that  where  he  has  returned  "le- 
vied to  the  value,"  he  is  bound  to  sell  without  further  process  ;  and 
that  it  is  usual  to  issue  a  Vend.  Exp.  when  the  Sheriff  continues 
in  office,  but  a  Distringas  when  he  has  left  it.  In  the  close  of  the 
same  case,  however,  it  is  likewise  Holt's  opinion,  that  a  Distrin- 
gas to  the  Coroner  will  lie,  even  while  the  Sheriff,  who  made  the 
return,  is  in  office.  This  we  mention  for  the  sake  of  the  practice ; 
for,  it  is  certain,  that  by  the  fi.fa.  the  Sheriff  has  authority  to  sell 
the  goods  upon  which  he  has  levied;  the  Venditioni  only  giving,  by- 
act  of  Assembly,  an  additional  authority  in  the  case  of  lands. 

But  we  have  enquired  into  the  practice  of  the  Courts  upon  this 
occasion ;  and,  we  find,  that  it  has  been  the  practice  of  the  Com- 
mon Pleas,  and,  in  several  instances,  of  the  Supreme  Court,  to  is- 
sue a  Distringas  to  the  Coroner,  where  the  Sheriff  has  made  a  re- 
turn of  goods  levied  to  the  value  :  We  are,  therefore,  of  opinion 
that,  in  such  a  case,  a  Distringas  will  lie. 

A  second  point,  however,  was  made  in  this  cause.  It  appears 
that  a  replevin  for  the  goods  in  question,  had  issued  to  the  Coroner^ 
and,  that  by  virtue  of  that  writ,  he  had  taken  them  out  of  the  pos- 
session of  the  Sheriff;  so  that  the  Sheriff  was  unable  either  to 
produce  them,  or  to  proceed  to  a  sale. 

The  replevin  was  highly  irregular;  an  action  of  trespass  being 
the  proper  remedy  for  a  wrongful  levy  ;  for,  by  an  act  of  Assem- 
bly, it  is  expressly  declared,  that  goods  taken  in  execution  shall 
not  be  replevied.  2  State  Laxvs,  194. 

We  think,  therefore,  that  as  the  replevin  would  have  been  set 
aside  upon  motion  in  the  Common  Pleas  ;  and  as  the  goods  were 
taken  from  the  Sheriff  under  colour  of  law,  it  would  be  hard  to  is- 
sue a  Distringas  against  him,  without  a  previous  application  to  the 
Court,  and  its  being  thereupon  awarded.  For  this  reason  alone 
Let  the  Distringas  be  quashed. 


WILLIAMS  v.  CRAIG. 

THIS  cause  being  referred,  a  report  was  made  in  favour  of 
the  Plaintiff  for  a  considerable  amount,  to  which  the  follow- 
Vol.  I.  R  r 
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1788.  ing  exceptions  were  filed,  and  argued  on  the  12th  of  July,  by  J. 
*— v*-*  B.  3PKean,  Lewis,  and  Ingersoll  for  the  Defendant ;  and  Sergeant 
and  Coulthurst  for  the  Plaintiff: 

1st,  That  the  referees  heard  the  Plaintiff's  M'itnesses  ex  parte. 

2d,  That  they  heard  the  Plaintiff  ex  parte,  without  giving  no- 
tice to  the  Defendant. 

3d,  That  they  have  allowed  interest  upon  an  unsettled  account. 

4th,  That  they  refused  to  allow  a  set  off". 

5th,  That  the  Defendant  has  discovered  new  and  material  tes- 
timony since  the  report. 

6th,  That  the  referees  allowed  a  charge  for  premium  and 
commissions  in  making  an  insurance  for  the  Defendant, 
without  requiring  the  Plaintiff  to  produce  the  policy,  or 
having  any  other  proof  that  the  insurance  was  effected, 
than  a  letter  from  the  Plaintiff  himself  to  his  partner  in 
Philadelphia,  in  which  he  says  he  has  done  it. 

As  the  Chief  Justice,  in  delivering  the  opinion  of  the  Court, 
adverted  to  those  exceptions  which  were  groundless,  or  immate- 
rial, and  stated  those  particularly  on  which  their  decision  was 
formed,  I  shall  avoid  recapitulating  the  arguments  of  Council, 
and  only  subjoin  the  authorities  on  both  sides. 

M'Kean,  Chief  Justice. — There  are  four  species  of  awards: 
first,  those  made  by  mutual  consent,  in  pursuance  of  arbitration 
bonds  entered  into  out  of  Court ;  secondly,  those  which  are  made 
in  a  cause  depending  in  a  Court  of  Law  or  Equity,  upon  the  con- 
sent of  the  parties  to  refer  the  matter  in  variance  (which  are  awards 
at  common  law)  thirdly,  those  which  are  made  under  a  rule  of 
Court,  by  virtue  of  the  statute  of  9  and  10.  W.  3.  c.  15.  which 
was  calculated  to  remedy  the  delay  and  circuity  of  action  attend- 
ant upon  awards  made  merely  in  pursuance  of  arbitration  bonds, 
without  the  intervention  of  a  controlling  power,  to  compel  the  ac- 
quiescence of  the  parties. — These  are  the  only  awards  in  use  at 
this  day  in  England;  but  the  Legislature  of  Pennsylvania,  in  the  year 
1705,  introduced  another  species  here,  which  are  fourthly,  those 
awards,  or  reports,  that  are  made  in  pursuance  of  the  act  of  As- 
sembly setting  forth,  that  "  where  the  Plaintiff  and  Defendant  con- 
*'  sent  to  a  rule  of  Court  for  referring  the  adjustment  of  their  ac- 
"  counts  to  certain  persons  mutually  chosen  by  them  in  open  Court, 
*'  the  award,  or  report,  of  such  referees,  being  made  according 
"  to  the  submission  of  the  parties,  and  approved  by  the  Court,  and 
"  entered  upon  the  record,  or  roll,  shall  have  the  same  effect,  and 
"  be  as  available  in  law  as  a  verdict  by  twelve  men."  1  State 
Laws,  48.  4  Ann.  c-  36. 

This  act  differs  essentially  from  the  statute  of  TV.  3.  in  manv 
respects,  but  particularly,  that  to  render  a  report,  or  award,  -valid 
and  effectual,  the  former  requires,  that  it  be  approved  by  the  Cgurt; 
but  no  such  provision  is  made  by  the  latter,  and,  therefore,  awards 
Under  rules  of  Court,  are  conclusive  in  England,  unless  some  cor- 
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ruption,  or  other  misbehaviour,  in  the  arbitrators  is  proved.  The  1/88. 
_  Courts  of  equity,  indeed,  have  taken  a  wider  ground,  and  where-  *~-^-~j 
ever  a  plain  error  appears  either  in  matter  of  fact  or  law,  it  seems, 
they  will  make  it  an  object  of  enquiry.  2  Vern.  705.  1  Fern.  157. 
3  Atk.  494.  From  some  expressions  in  the  authority,  we  might 
presume,  that  the  error  must  be  apparent  on  the  award  ;  but  as 
the  Chancellor,  at  the  same  time,  speaks  generally,  that  it  must 
be  set  forth  in  the  bill  for  relief,  there  is,  at  least,  great  room  to 
doubt  upon  the  subject. 

In  Pennsylvania,  however,  since  the  revolution,  as  the  appro- 
bation of  the  Court  is  made  a  necessary  ingredient  in  the  confir- 
mation of  reports,  we  have  thought  it  our  duty,  from  time  to  time, 
to  enquire  into  the  allegations  against  them,  before  we  gave  them 
our  sanction.  But,  in  doing  this,  we  have  always  confined  our- 
selves to  two  points  ; — 1st,  Whether  there  is  an  evident  mistake 
in  matter  oifact  ;  or  2dly,  Whether  the  referees  have  clearly  er- 
red in  matter  of  laxu.  If  either  of  these  is  satisfactorily  proved, 
the  argument  is,  surely,  as  strong  for  setting  a  report  aside,  as 
where  injustice  has  been  done  by  the  corruption,  or  other  mis- 
conduct of  the  referees. 

Is  it  not  reasonable,  indeed,  that  the  same  cause  which  would 
induce  us  to  set  aside  a  verdict,  and  grant  a  new  trial,  should  be 
sufficient  for  vacating  an  award?  In  the  one  case,  the  decision 
is  made  by  twelve  men  upon  oath,  with  all  the  information  which 
the  Judges,  and  learned  Council  can  communicate  : — in  the  other, 
it  is  the  act  of  three  persons,  who  are  not  sworn  to  the  faithful 
discharge  of  their  duty,  and  who  are  unassisted,  either  in  ascer- 
taining the  law,  or  in  developing  the  fact,  upon  which  the  ques- 
tion submitted  to  them  may  depend.  This  abundantly  shews  that 
the  sacredness  of  awards  ought  not  to  be  extended  beyond  that 
of  verdicts  ;  and  must  justify  the  Court  in  putting  them  upon  the 
same  footing,  when  errors  are  suggested  either  in  clear  points  of 
law  or  fact. 

If,  therefore,  we  would  have  granted  a  new  trial,  had  the  pre- 
sent exceptions  been  made  to  a  verdict,  we  ought,  for  the  same 
reasons,  to  set  aside  the  report  in  question. 

Let  us,  then,  consider  the  case  upon  its  merits. — The  evidence 
has  failed  in  establishing  the  first  and  second  exceptions,  which  re- 
late to  the  misconduct  of  the  referees;  and,  with  respect  to  the 
fourth  and  fifth,  though  the  Court  incline  to  think  that  the  argu- 
ments are  in  favour  of  the  Defendant,  yet  we  do  not  find  it  neces- 
sary to  give  any  opinion  upon  these,  as  we  have  no  doubt,  that, 
for  the  third  and  sixth  reasons,  the  report  ought  to  be  set  aside. 

Thus,  under  the  third  exception,  it  has  been  proved  by  the. 
statement  exhibited  by  the  referees,  that  interest  was  allowed  to 
the  Plaintiff  upon  an  unliquidated  account;  which  is  contrary  to 
the  general  rule  of  law,  as  well  as  to  the  repeated  decisions  of  this 
Court.  There  are  only  three  cases  in  which  interest  can  be  al- 
lowed upon  an  open  account ;  1st,  where  it  is  payable  by  the  ex- 
press agreement  of  the  parties  ;  2dly,  where  it  is  payable  by  a  ge- 
neral usage,  as  in  the  trade  between  England  and  America,  to 
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1788.  which  (with  an  exception  during  the  continuance  of  the  late  war) 
^"-y-*-;  we  have  uniformly  acceded  ;  and  3dly,  where  there  has  been  a 
vexatious  and  unreasonable  delay  in  making  payment,  which  will 
induce  the  Court  to  direct,  and  the  Jury  to  grant,  an  adequate 
compensation,  under  the  name  of  damages,  for  which  the  rate  of 
interest  is  generally  made  the  rule  of  computation.  The  doc- 
trine upon  this  subject  was  fullv  discussed  and  determined  in 
Henri/  Exor.  v.  Risk  etal.  ant.  265.  We  think  it  establishes  a  just 
and  useful  principle,  which  tends  equally  to  promote  credit,  and 
to  prevent  feuds  and  litigations.  In  transgressing  this  principle, 
the  referees  have  mistaken  a  clear  point  of  law,  which  would  alone 
be  sufficient  for  setting  aside  their  report.* 

But,  besides  this,  we  find  by  the  evidence  under  the  sixth  ex- 
ception, that  thev  have  also  allowed  the  charge  of  premium  and 
commission  for  making  an  insurance,  without  requiring  the  poli- 
cy to  be  produced,  or  any  proof  of  its  being  lost  ;  which  is  the 
only  evidence  that,  in  such  cases,  can  be  admitted  in  any  Court, 
cither  of  civil  or  common  law  jurisdiction.  It  is,  indeed,  a  fun- 
damental maxim  in  the  laws  of  evidence  (wisely  framed  for  the 
prevention  of  frauds)  that  the  best  proof,  of  which  the  fact  rea- 
sonably admits,  ought  to  be  given.  This  has  not  been  complied 
with  on  the  present  occasion  ;  and  the  referees  in  over-looking  it, 
have  violated  another  plain  principle  of  law. 

Upon  the  whole,  as  our  decision  against  the  Plaintiff  can  pro- 
duce no  material  injury,  but  if  against  the  Defendant  would 
for  ever  preclude  him  from  a  chance  of  justice,  the  Court  una- 
nimously direct, 

That  the  Report  be  set  aside. 

For  the  Pfointiff 'were  cited  : — 5  Bac.  250.  1  Bac.  134.  2  Burr. 
701.  Salk.  71.  73.  3  Burr.  1259.  2  Fern.  705.  1  Vern.  157.  Bull. 
L.  N.  P.  179.  180.  8  Fin.  61.  1  Atk.  67.  2  Vern.  706.  3  P.  Wins. 
25.  408.   3  Atk.  509. 

For  the  Defendant  were  cited  : — 2  Vern.  515.  1  Atk.  64.  2  Vern. 
705.  3  Atk.  494.  3  Burr.  1259.  5  Burr.  2729.  1  Ld.  Ray.  271. 
12  Vin.  25.  pi.  35.  Coxvi).  445.  Doug.  627.  1  Show.  173.  1  Salk. 
392.     Gilb.  L.  £.4.  5.  15.  17. 


PLOWMAN  v.  ABRAMS. 

THIS  was  a  Certiorari  to  one  of  the  Justices  of  the  city  and 
county  of  Philadelphia,  and  the  proceedings  being  returned, 
it  appeared,  hat  Plowman,  the  Defendant,  before  the  Justice,  had 
appealed  to  the  Common  Pleas,  and  entered  security  agreeably  to 
the  act  of  Assembly  ;  but  on  a  certificate  from  the  Prothonotary 
of  that  Court,  that  the  appeal  was  not  filed,  the  Justice  issued  an 
execution  against  the  Defendant. 

*  See  post.  Rapeljt  et  at.  \.  Emory  ;  and  the  cases  there  sited  in  a  note. 
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Dallas  moved  to  quash  the  execution — Bankson  and  Heathj  op-     1788. 
posed  it.  * — >r— J 

And,  by  the  Court  : — After  appeal  and  security  given,  the 
Justice  cannot  issue  an  execution  against  the  original  Defendant, 
but  must  proceed  against  the  bail  upon  the  recognizance.  There- 
fore let  the  proceedings  of  the  Justice  be  set  aside,  as  far  as  re- 
spects the  execution,  with  costs. 

RICHETTE  v.  STEWART  et  ah 

THIS  was  an  action  upon  a  policy  of  insurance   on  the  brig' 
La  Caliche ;  and  the  circumstances  of  the  case,  as  far  as 
they  respect  the  decision  of  the  Court,  were  these  : — 

The  brig  having  sustained  considerable  damage  by  a  storm,  the 
captain,  who  was  also  a  part  owner,  was  compelled  to  deviate  from 
his  proper  voyage,  and,  accordingly,  bore  away  for  Cape  Francois. 
When  he  arrived  there,  on  the  28th  daij  of  August  1784,  he  de- 
livered a.  procs  verbal  (which  had  been  drawn  up  at  sea,  recently 
after  tne  storm)  into  the  Admiralty,  in  order  to  obtain  a  survey 
of  the  vessel;  but  this  instrument  was  merely  a  relation  of  facts, 
unattested  by  the  oath  of  the  captain,  or  of  any  of  the  marineis, 
who  had  subscribed  it  as  witnesses.  A  copy  of  it  being  after- 
wards, however,  brought  to  Philadelphia,  the  captain  alone,  on 
the  4th  day  of  December  1784,  went  before  a  Notary  Public  of  this 
city,  and  in  form  of  a  protest,  swore  to  the  authenticity  of  the  copy, 
and  the  truth  of  its  contents. 

When  the  present  action  was  instituted,  a  commission  issued  to 
obtain  a  transcript  of  the  proceedings  in  the  Admiralty  of  Cape 
Francois  ;  and  the  proces  verbal  being  returned  with  the  other  of- 
ficial documents,  certified  by  the  Judge  under  the  seal  of  that 
Court,  the  Plaintiff's  Council  at  the  trial,  which  came  on  the  4th 
of  July,  offered  to  read  it  in  evidence  to  the  Jury. 

But,  it  was  objected,  by  the  other  side,  that  the  proces  verbal^ 
taken  by  itself,  was  not  admissible  as  evidence,  because  it  had 
not  been  rendered  upon  oath ;  and  that,  even  connecting  it  with 
the  subsequent  protest  at  Philadelphia,  it  ought,  nevertheless,  to 
be  rejected  ;  because  no  protest  is  valid  to  this  purpose,  that  has 
not  been  made  at  the  first  port  in  which  the  captain  arrives  after 
a  misfortune  has  happened  to  his  vessel.  See  Westcote  432.  1 
Mag.  87.     Beaxves  140. 

The  Plaintiff's  Council,  in  reply,  observed,  that  although  the 
strict  formalities  required  in  this  country,  had  not  been  pursued, 
yet  if  the  proceeding  was  conformably  to  the  lex  loci  it  ought  to 
be  received.  They  contended,  therefore,  that  as  \\\t  proces  ver- 
bal was  lodged  in  a  competent  office,  and  is  duly  certified  under 
the  seal  of  the  admiralty,  this  Court,  in  respect  to  a  foreign  ju- 
risdiction, is  bound  to  presume  that  it  was  regularly  taken  accord- 
ing- to  the  laws  of  France.     Besides,  the  rule  in  regard  to  all  ex- 
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1788.     emplifications,  rendered  it  necessary  that  the  whole  record  should 

im-<^mJ    be  transmitted  and  certified  ;  and,  whatever  may  be  its  weight  and 

effect,  the  whole  ought  also'to  be  submitted  to  the  Jury.  See  Valines 

Ord.  deFr.  190.  Doug.  554.  Parke's  Insurance  404.  Bull.  N.  P.  227. 

By  the  Court: — Though  we  had  some  doubt,  at  first,  whe- 
ther, connected  with  the  subsequent  protest,  the  proems  verbal 
might  not  he  given  in  evidence,  yet  we  are  now  convinced  that 
its  admission  would  be  highly  improper.  The  declaration  of  any 
man,  delivered  either  in  a  Pagan,  or  Christian  Court,  without 
the  solemnity  of  an  oath,  is  not  evidence  of  the  fact  asserted, 
even  where  the  witness  is  subject  to  no  bias  ;  much  less,  where 
he  is  immediately  interested;  as  the  captain  was  in  the  present 
instance,,  being  a  part  owner  of  the  vessel. 

The  case  in  Doug.  554.  does  not  apply  to  that  before  us  ;  nor  can 
the  proces  verbal  be  considered  as  a  judicial  proceeding.  With  re- 
spect to  the  argument,  that  it  is  a  part  of  the  exemplification,  it 
is  sufficient  to  observe,  that  if  a  deed  of  any  kind  had  been 
left  with  the  Judge  of  the  Admiralty,  he  would,  probably  have  cer- 
tified it  in  the  same  manner,  without  meaning,  in  any  degree  to  es- 
tablish the  validity,  or  to  affectthe  legal  operation  of  the  instrument. 

The  reading  of  the  proces  verbal  was  accordingly  over-ruled. 

After  stating  some  other  points  in  the  cause,  the  Plaintiff's 
Council  offered  to  read  the  protest  made  in  Philadelphia,  on  the 
4th  day  of  December  1784;  to  which  their  opponents  likewise  ob- 
jected for  the  reason  already  mentioned,  that  it  was  not  made 
at  the  first  port,  and  also  on  account  of  the  length  of  time  which 
had  intervened. 

By  the  Court: — The  question  now  before  us,  is,  in  fact, 
whether  a  protest  must  be  made  in  the  first  port  at  which  the  cap- 
tain arrives  after  his  vessel  has  been  damaged  ?  This  is  a  matter 
of  great  importance,  upon  which  little  information  can  be  deriv- 
ed from  the  books  ;  and,  therefore,  we  were  in  hopes  to  have 
heard  it  more  fully  discussed  on  general  principles. 

We  think,  however,  that  to  admit  the  evidence  of  a  captain  of 
a  vessel  in  excuse  of  his  own  conduct,  the  greatest  precaution 
should  be  used,  and  every  possible  restriction  imposed.  Hence, 
it  is  the  rule  in  France,  that  the  protest  shall  be  made  within  24 
hours  after  the  arrival  at  the  next  port ;  and  here,  as  well  as  in 
England,  it  ought  to  be  accompanied  by  the  attestation  of  a  ma- 
jority of  the  crew.  See  Valines  Ord.  de.  Fr.  190.  1  Magens  160. 
The  reason  is  evidently  to  prevent  any  subsequent  collusion  ;  and 
We  cannot  but  think  that  it  is  the  safest  as  well  as  the  most  cer- 
tain mode  of  proceeding.  If,  indeed,  any  particular  circum- 
stances should  render  it  impossible  to  comply,  they  will  always 
form  an  exception  to  the  rule  ;  but,  as  that  is  not  pretended  on 
the  present  occasion,  we  are  unanimous  in  rejecting  the  evidence. 

As  soon  as  this  decision  was  pronounced,  the  Plaintiff  volun- 
tarily suffered  a  nonsuit. 

Levy,  Ingersoll  and.  Sergeant  for  the  Plaintiff — Lewis  and  WiU 
cocks  for  the  Defendants.* 

*  See  2  Dull.  Rep.  196. 
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RESPUBLICA  v.  OSWALD.  W-> 

ON  the  12th  of  July,  Lewis  moved  for  a  rule  to  shew  cause 
why  an  attachment  should  not  issue  against  Elouzer  Oswald^ 
the  printer  and  publisher  of  the  Independent  Gazetteer. 

The  case  was  this:  Oswald  having  inserted  in  his  newspapers 
several  anonymous  pieces  against  the  characterof  Andrexv  Browne, 
the  master  of  a  female  academy,  in  the  city  of  Philadelphia,  Browne 
applied  to  him  to  give  up  the  authors  of  those  pieces;  but  being 
refused  that  satisfaction,  he  brought  an  action  for  the  libel  against 
Oswald,  returnable  into  the  Supreme  Court,  on  the  2d  day  of  Ju- 
ly ;  and  therein  demanded  bail  for  £.1000.  Previously  to  the 
return  day  of  the  writ,  the  question  of  bail  being  brought  by  ci- 
tation before  Mr.  Justice  Bryan,  at  his  chambers,  the  Judge, 
on  a  full  hearing  of  the  cause  of  action,  in  the  presence  of  both 
the  parties,  ordered  the  Defendant  to  be  discharged  on  common 
bail ;  and  the  Plaintiff  appealed  from  this  order  to  the  Court.  Af- 
terwards, on  the  1st  of  July,  Oswald 'published  under  his  own  sig- 
nature, an  address  to  the  public,  which  contained  a  narrative  of 
these  proceedings,  and  the  following  passages,  which,  I  conceive, 
to  have  been  the  material  grounds  of  the  present  motion. 

"  When  violent  attacks  are  made  upon  a  person  under  pretext 
of  justice,  and  legal  steps  are  taken  on  the  occasion,  not  perhaps 
to  redress  the  supposed  injury,  but  to  feed  and  gratify  partisan- 
ing  and  temporising  resentments,  it  is  not  unwarrantable  in  such 
person  to  represent  the  real  statement  of  his  case,  and  appeal  to 
the  world  for  their  sentiments  and  countenance." 

"  Upon  these  considerations,  principally,  I  am  now  embolden- 
ed to  trespass  on  the  public  patience,  and  must  solicit  the  indul- 
gence of  my  friends  and  customers,  while  I  present  to  their  no- 
tice, an  account  of  the  steps  lately  exercised  with  me  ;  from  which 
it  will  appear  that  my  situation  as  a  printer,  and  the  rights  of  the 
press  and  of  freemen,  are  fundamentally  struck  at;  and  an  earn- 
est endeavour  is  on  the  carpet  to  involve  me  in  difficulties  to 
please  the  malicious  dispositions  of  old  and  permanent  enemies." 
"  But  until  the  news  had  arrived  last  Thursday,  that  the  ninth 
state  had  acceded  to  the  new  federal  government,  I  was  not  called 
upon  ;  and  Mr.  Page  in  the  afternoon  of  that  day  visited  me  in 
due  form  of  law  with  a  writ.  Had  Mr.  Browne  pursued  me  in 
this  line,  "  without  loss  of  time,"  agreeably  to  his  lawyer's  let- 
ter, I  should  not  have  supposed  it  extraordinary — but  to  arrest 
me  the  moment  the  federal  intelligence  came  to  hand,  indicated 
that  the  commencement  of  this  suit  was  not  so  much  the  child  of 
his  own  fancy,  as  it  has  been  probably  dictated  to  and  urged  on 
him  by  others,  whose  sentiments  upon  the  new  constitution  have 
not  in  every  respect  coincided  with  mine.  In  fact,  it  was  my 
idea,  in  the  first  progress  of  the  business,  that  Mr.  Browne  was 
merely  the  hand-maid  of  some  of  my  enemies  among  the  fecle^ 


320  CASES  RULED  AND  ADJUDGED  IN  THE 

1788.    ralists;  and  in  this  class  I  must  rank,  his  great  patron  doctor 

*— v— - *    Rush  (whose  brother  is  a  judge  of  the  Supreme  Court)  I  think  Mr. 

Brown's  conduct  has  since  confirmed  the  idea  beyond  a  doubt." 

"  Enemies  I  have  had  in  the  legal  profession,  and  it  may  per- 
haps add  to  the  hopes  of  malignity,  that  this  action  is  instituted 
in  the  Supreme  Court  of  Pennsylvania.  However,  if  former  pre- 
judices should  be  found  to  operate  against  me  on  the  bench,  it 
is  with  a  jury  of  my  country,  properly  elected  and  empannelled, 
a  jury  of  freemen  and  independent  citizens,  I  must  rest  the  suit. 
I  have  escaped  the  jaws  of  persecution  through  this  channel  on 
certain  memorable  occasions,  and  hope  I  shall  never  be  a  sufferer, 
let  the  blast  of  faction  blow  with  all  its  furies  !" 

"The  doctrine  of  libels  being  a  doctrine  incompatible  with  law 
and  liberty,  and  atonce  destructive  of  the  privileges  of  a  free  coun- 
try in  the  communication  of  our  thoughts,  has  not  hitherto  gained 
any  footing  in  Pennsylvania :  and  the  vile  measures  formerly  ta- 
ken to  lay  me  by  the  heels  on  this  subject  only  brought  down  ob- 
loquy upon  the  conductors  themselves.  I  may  well  suppose  the 
same  love  of  liberty  yet  pervades  my  fellow  citizens,  and  that  they 
willnot  allow  the  freedom  of  the  press  to  be  violated  upon  anyrefin- 
edpretence, which  oppressive  ingenuity  or  courtly  study  caninvent." 

"  Upon  trial  of  the  cause,  the  public  will  decide  for  themselves, 
whether  Mr.  Browne's  motives  have  been  laudable  and  dignified  ; 
whether  his  conduct  in  declining  an  acquittal  of  his  character  in 
the  paper,  and  suing  me  in  the  manner  he  did,  was  decent  and 
consistent;  and,  in  a  word,  whether  he  is  not  actuated  by  some 
of  my  inveterate  foes  and  opponents,  to  lend  his  name  in  their 
service  for  the  purpose  of  harassing  and  injuring  me." 

A  transcript  from  the  records  was  read  to  shew  that  the  action 
between  Broxvne  and  Oswald  was  depending  inthe  Court;  James 
Martin  proved  that  the  paper  containing  Oswald's  address  was 
bought  at  his  printing  office,  fresh  and  damp  from  the  press  ;  and 
a  deposition,  made  by  Browne,  was  read  to  prove  the  preceding 
facts  relative  to  the  cause  of  action,  the  hearing  before  Mr.  Jus- 
tice Bryan,  and  the  appeal  from  his  order. 

Lexvis  then  adverted  to  the  various  pieces,  which  were  charged 
as  libellous  in  the  depending  action  ;  and  argued,  that,  though 
the  liberty  of  the  press  was  invaluable  in  its  nature,  and  ought  not 
to  be  infringed;  yet,  that  its  value  did  not  consist  in  a  boundless 
licentiousness  of  slander  and  defamation.  He  contended,  that 
the  profession  of  Browne,  to  whom  the  education  of  more  than 
a  hundred  children  was  sometimes  entrusted,  exposed  him,  in 
a  peculiar  manner,  to  be  injured  by  wanton  aspersions  of  his  cha- 
racter ;  and  he  inferred  the  necessity  of  the  action,  which  had  been 
instituted,  from  this  consideration,  that  if  Browne  were  really 
the  monster  which  the  papers  in  question  described  him  to  be,  he 
ought  to  be  hunted  from  society  ;  but,  that  if  he  had  been  falsely 
accused,  if  he  had  been  maliciously  traduced,  it  was  a  duty  that 
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he  owed  to  himself  and  to  the  public  to  vindicate  his  reputation,  1788* 
and  to  call  upon  the  justice  of  the  laws,  to  punish  so  gross'-'a  vio-  *— >—■ 
lation  of  truth  and  decency.  For  this  purpose,  he  continued,  a 
writ  had  been  issued,  and  bail  was  required.  The  Defendant, 
if  not  before,  was  certainly,  on  the  hearing  at  the  Judge's  cham- 
bers, apprized  of  the  cause  of  action:  The  order  or  Mr.  yus- 
tice  Bryan  on  that  occasion,  and  the  appeal  to  the  Court,  were 
circumstances  perfectly  within  his  knowledge  ;  and  yet,  while  the 
whole  merits  of  the  cause  were  thus  in  suspense,  he  thought  pro- 
per to  address  the  public  in  language  evidently  calculated  to  ex- 
cite the  popular  resentment  against  Browne;  to  create  doubts  and 
suspicions  of  the  integrity  and  impartiality  of  the  Judges,  who 
must  preside  upon  the  trial;  and  to  promote  an  unmerited  com- 
passion in  his  own  favour.  He  has  described  himself  as  the  ob- 
ject of  former  persecutions  upon  similar  principles;  he  has  as- 
serted that,  in  this  instance,  an  individual  is  made  the  instrument 
of  a  party  to  destroy  him ;  and  he  artfully  calls  upon  his  fellow 
citizens  to  interest  themselves  to  preserve  the  freedom  of  the 
press,  which  he  considers  as  attacked  in  his  person.  Nay,  in  or- 
der to  cast  an  odium  upon  the  new  government  of  the  United 
States,  he  insinuates,  that  his  arrest  was  purposely  piotracted 
'till  the  ratification  of  nine  states  had  given  stability  to  that  sys- 
tem ;  a  falsehood,  as  unwarrantable  as  it  is  insidious;  for,  it  will 
be  proved  that  this  delay  took  place  at  his  own  request,  commu- 
nicated by  Col.  Proctor. 

Col.  Proctor,  being  examined  on  this  point,  said,  that  he,  at 
first,  desired  the  action  might  not  be  brought,  in  hopes  of  accom- 
pHuaing  a  compromise  between  the  parties;  that,  afterwards,  he 
requested  Mr.  Lewis  to  defer  issuing  the  writ  'till  as  near  the  term 
as  it  was  possible:  but  that  all  this  interference  was  of  his  own 
accord,  and  not  at  the  instance  of  the  Defendant.  He  acknow- 
ledged, however,  that  he  had  informed  Oswald,  that  the  com- 
mencement of  the  action  would  be  postponed  as  long  as  possible, 
after  having  obtained  a  promise  to  that  effect  from  Mr.  Lewis. 

Lewis  said  he  was  very  much  mistaken,  indeed,  if  Col.  Proc- 
tor had  not  mentioned  the  request  as  coming  from  the  Defend- 
ant; and  Col.  Proctor  answered,  "if  ever  I  told  you  so,  he  cer- 
"  tainly  sent  me  ;  but  I  cannot  remember  that  ever  he  asked  me 
"  to  do  a  thing  of  the  kind." 

Lexvis  then  added,  that  the  address  to  the  public  manifestly  tend- 
ed to  interrupt  the  course  of  justice  ;  it  was  an  attempt  to  preju- 
dice the  minds  of  the  people  in  a  cause  then  depending,  and,  by 
that  means,  to  defeat  the  Plaintiff's  claim  to  justice,  and  to  stig- 
matize the  Judges,  whose  duty  it  was  to  administer  the  laws. 
There  could  be  no  doubt,  therefore,  that  it  amounted  to  a  con- 
tempt of  the  Court;  and  it  only  remained,  in  support  of  his  mo- 
tion, to  shew  that  an  attachment  was  the  legal  mode  of  proceed- 
ing against  the  offender.  For  this  he  cited  4  Black.  Com.  280. 
2  Atk.  469. 

By  the  Court: — Take  a  rule  to  shew  cause  on  Monday  next, 
at  9  o'clock  in  the  morning. 

Vol.  I.  S  s 
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1788.  The  Defendant  appearing  on   Monday  the  14th,  agreeably  to 

'"— v— - '  the  rale  to  shew  cause,  obtained  on  Saturday,  prayed  that  the  rule 
might  be  enlarged,  as  he  had  not  had  a  reasonable  time  to  pre- 
pare for  the  argument.  But  Lewis  opposed  the  enlargement  of 
the  rule,  observing  that  the  Defendant  would  be  heard  in  extenu- 
ation, or  excuse,  of  the  contempt,  after  the  attachment  had  issued. 

By  M'Kean,  C.  J. — I  know  not  of  any  instance  where  a  delay 
of  a  term  has  been  allowed  in  the  case  of  an  attachment:  one 
reason  for  such  a  summary  proceeding  is  to  prevent  delay.  Let 
cause  be  now  shewn. 

Sergeant,  in  shewing  cause  against  the  attachment,  contended, 
that  the  doctrine,  in  4  Black.  Com.  280.  was  laid  down  much  too 
wide  ;  that  in  2  Aik.  469.  the  Chancellor  expressly  assigns  this 
reason,  for  his  determining  without  a  jury,  that  he  was  a  judge 
of  fact ;  and  in  1  Burr.  510.  513.  an  information  is  granted  on 
this  principle,  that  Courts  of  common  law  will  not  decide  upon, 
facts  without  the  intervention  of  a  jury. 

M'Kean,  C.  J — This  was  not  the  reason  that  influenced  the 
Court  in  their  decision. 

But,  whatever  the  law  might  be  in  England,  Sergeant  insisted, 
that  it  could  not  avail  in  Pennsylvania.  Even  in  England,  indeed, 
though  it  is  said  to  be  a  contempt  to  report  the  decisions  of  the 
Courts,  unless  under  the  imprimatur  of  the  judges  ;  yet,  we  find 
Burrow,  and  all  the  subsequent  reporters,  proceeding  without  that 
sanction.  But  the  constitution  of  Pennsylvania  authorizes  many 
things  to  be  done  which  in  England  are  prohibited.  Here  the  press 
is  laid  open  to  the  inspection  of  every  citizen,  who  wishes  to  exa- 
mine the  proceedings  of  the  government;  of  which  the  judicial 
authority  is  certainly  to  be  considered  as  a  branch.  Const.  Perm. 
Sect.  35. 

M'Kean,  C.  J. — Could  not  this  be  clone  in  England?  Certain- 
ly it  could  :  for,  in  short,  there  is  nothing  in  the  constitution  of 
this  state,  respecting  the  liberty  of  the  press,  that  has  not  been  au- 
thorized by  the  constitution  of  that  kingdom  for  near  a  century  past. 

Sergeant,  The  9th  section  of  the  Bill  of  Rights,  however,  puts 
this  supposed  offence  into  such  a  form,  as  must  entitle  the  De- 
fendant to  a  trial  by  jury  ;  and  precludes  every  attempt  to  com- 
pel him  to  give  evidence  against  himself.  It  declares,  ''that,  in 
"  all  prosecutions  for  criminal  offences,  a  man  has  a  right  to  be 
"  heard  by  himself  and  his  Council,  to  demand  the  cause  and 
"  nature  of  his  accusation,  to  be  confronted  with  the  witnesses, 
"  to  call  lor  evidence  in  his  favour,  and  a  speedy  public  trial,  by 
"  an  impartial  jury  of  the  country,  without  the  unanimous  consent 
"  of  which  jury  he  cannot  be  found  guilty  ;  nor  can  he  be  compel- 
M  led  to  give  evidence  against  himself;  nor  can  any  man  be  justly 
"  deprived  of  his  libertv  except  by  the  laws  of  the  land,  or  the 
"judgment  of  his  peers." — Now,  the  present  proceeding  against 
the  Defendant  is  for  a  criminal  offence ;  and,  yet,  if  the  attach- 
ment issues,  the  essential  parts  of  this  section  must  be  defeated  : 
for,  in  that  case,  the  Defendant  cannot  be  tried  by  a  jury ;  and, 
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according  to  the  practice  upon  attachments,  he  will  be  compelled  178P. 
to  answer  interrogatories  ;  in  doing  which,  he  must  either  be  guil-  v^-v— 
ty  of  perjury,  or  give  evidence  against  himself.  The  proceeding 
by  attachment  is,  indeed,  a  novelty  in  this  country,  except  for  the 
purpose  of  enforcing  the  attendance  of  witnesses.  Those  con- 
tempts which  are  committed  in  the  face  of  a  Court  stand  upon  a 
very  different  ground.  Even  the  Court  of  Admiralty  (which  is 
not  a  Court  of  record)  possesses  a  power  to  punish  them  ;  and  the 
reason  arises  from  the  necessity  that  every  jurisdiction  should  be 
competent  to  protect  itself  from  immediate  violence  and  interrup- 
tion. But  contempts  which  are  alleged  to  have  been  committed 
out  of  doors,  are  not  within  this  reason;  they  come  properly 
within  the  class  of  criminal  offences ;  and,  as  such,  by  the  9th 
'Sect,  of  the  bill  of  rights,  they  can  only  be  tried  by  a  jury. 

M'Kean,  C  y.  Do  you  then  apprehend  that  the  9th  sect,  of 
the  bill  or  rights  introduced  something  new  on  the  subject  of  tri- 
als? I  have  always  understood  it  to  be  the  law,  independent  of 
this  section,  that  the  twelve  jurors  must  be  unanimous  in  their 
verdict,  and  yei  this  section  makes  this  express  provision. 

Sergeant  said,  that  he  had  discussed  the  subject  as  well  as  the 
litde  opportunity  afforded  him  would  admit.  H e  pressed  the  Court 
to  give  further  time  for  the  argument,  or,  at  once,  to  direct  a 
trial.  This  he  contended  was,  at  least,  discretionary;  and,  con- 
sidering the  Defendant's  protestation  of  innocence,*  his  readi- 
ness to  give  ample  security  for  his  future  appearance,  the  magni- 
tude of  (he  question  as  arising  from  the  constitution,  and  its  im- 
mense consequences  to  the  public,  he  thought  a  delay,  that  was 
essential  to  deliberation  and  justice,  ought  not  to  be  refused. 

Heqtiy  and  Lewis,  in  support  of  the  motion,  contended,  that 
tinder  the  circumstances  of  the  case,  Oswald's  publication,  whe- 
ther true  or  false,  amounted  to  a  contempt  of  the  Court,  as  it  re- 
spected a  cause  then  depending  in  judgment,  and  reflected  upon 
one  of  the  Judges  in  his  official  capacity;  that  the  argument  of 
the  adverse  Council  went  so  far  as  to  assert,  that  there  could  be 
no  such  offence  as  a  contempt  even  in  England,  since  the  very 
words  inserted  in  the  constitution  of  Pennsylvania,  were  used  in 
the  Magna  Charta  of  that  kingdom  ;  that,  in  truth,  neither  the 
bill  of  rights  nor  the  constitution  extended  to  the  case  of con  tempts , 
for  they  mean  only  to  secure  to  every  citizen  the  right  of  expres- 
sing his  sentiments  with  a  manly  freedom,  but  not  to  authorize 
wanton  attacks  upon  private  reputation,  or  to  deprive  the  Court 
of  a  power  essential  to  its  own  existence,  and  to  the  due  admi- 
nistration of  justice  ;  that  the  Couit  were  as  competent  to  judge 
of  the  fact  and  the  law,  upon  the  inspection  of  the  publication  in 
question,  as  the  Chancellor  was  in  the  authority  cited  from  Atkins; 
and  that  although  the  prosecutor  could,  perhaps,  proceed  either 
by  indictment  or  information,  yet  that  the  abuses  of  the  Star 
Chamber  had  rendered  the  process  by  information  odious,  and 

*  Mr.  Oswald  repeatedly  declared  that  he  meant  no  contempt  of  the  Court  in 
what  he  had  publiihed. 
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173S.  an  attachment,  which  was  sanctified  by  immemorial  usage,  was 
*— v— - '  the  most  expeditious,  and,  therefore,  the  most  proper  remedy 
for  the  evil  complained  of. 

The  Chief  Justice  delivered  the  opinion  of  the  Court  to  the 
following  effect,  Judge  Bryan  having  shortly  before  taken  hisseat. 

M'Kean,  C  J. —  This  is  a  motion  for  an  attachment  against 
Eleazer  Oswald,  the  printer  and  publisher  of  the  Independent  Ga- 
zetteer, of  the  1st  of  July  last,  No.  796.  As  a  ground  for  grant- 
ing the  attachment,  it  is  proved,  that  an  action  for  a  libel  had 
been  instituted  in  this  Court,  in  which  Andrew)  Browne  is  the  Plain- 
tiff, and  Eleazer  Oswald  the  Defendant ;  that  a  question  with  re- 
spect to  bail  in  that  action,  had  been  agitated  before  one  of  the 
Judges,  from  whose  order,  discharging  the  Defendant  on  com- 
mon bail,  the  Plaintiff  had  appealed  to  the  Court;  and  that  Mr. 
O.izvald's  address  to  the  public,  whichjs  the  immediate  subject 
of  complaint,  relates  to  the  action  thus  depending  before  us. 

The  Council  in  support  of  their  motion,  have  argued,  that  this 
address  was  intended  to  prejudice  the  public  mind  upon  the  me- 
rits of  the  cause,  by  propagating  an  opinion  that  Broivne  was  the 
instrument  of  a  party  to  persecute  and  destroy  the  Defendant; 
that  he  acted  under  the  particular  influence  of  Dr.  Rush,  whose 
brother  is  a  judge  of  this  Court;  and,  in  short,  that  from  the  an- 
cient prejudices  of  all  the  judges,  the  Defendant  did  not  stand 
a  chance  of  a  fair  trial. 

Assertions  and  imputations  of  this  kind  are  certainly  calculated 
to  defeat  and  discredit  ihe  administration  of  justice.  Let  us, 
therefore,  enquire-  first,  whether  they  ought  to  be  considered  as 
a  contempt  of  the  Court;  and,  secondly,  whether,  if  so,  the  of- 
fender is  punishable  by  attachment. 

And  here,  I  must  be  allowed  to  observe,  that  libelling  is  a  great 
Grime,  whatever  sentiments  mav  be  entertained  by  those  who  live 
by  it.  With  respect  to  the  heart  of  the  libeller,  it  is  more  dark 
and  base  than  that  of  the  assassin,  or  than  his  who  commits  a 
midnight  arson.  It  is  true,  that  I  may  never  discover  the  wretch 
who  has  burned  my  house,  or  set  fire  to  my  barn  ;  but  these  los- 
ses are  easily  repaired,  and  bring  with  them  no  portion  of  ig- 
nominy or  reproach.  But  the  attacks  of  the  libeller  admitnot  of 
this  consolation:  the  injuries  which  are  done  to  character  and 
reputation  seldom  can  be  cured,  and  the  most  innocent  man  may 
in  a  moment  be  deprived  of  his  good  name,  upon  which,  perhaps, 
he  depends  for  all  the  prosperity,  and  all  the  happiness  cT  his 
life.  To  what  tribunal  can  he  then  resort?  how  shall  he  be  tried, 
and  by  whom  shall  he  be  acquitted  ?  It  is  in  vain  to  object,  that 
those  who  know  him  will  disregard  the  slander,  since  the  wide 
circulation  of  public  prints  must  render  it  impracticable  to 
apply  the  antedote  as  far  as  the  poison  has  been  extended. 
Nor  can  it  be  fairly  said,  that  the  same,  opportunity  is  given 
to  vindicate,  which  has  been  employed  to  defame  him;  for, 
many  will  read  the  charge,  who  may  never  see    the    answer; 
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and  while  the  object  of  accusation  is  publicly  pointed  at,  the  1^88. 
malicious  and  malignant  author,  rests  in  the  dishonourable  secu-  **-— v— -* 
city  of  an  anonymous  signature.  Where  much  has  been  said,  some- 
thing will  be  believed  ;  and  it  is  one  of  the  many  artifices  of  the 
libeller,  to  give  to  his  charges  an  aspect  of  general  support,  by 
changing  and  multiplying  the  style  and  name  of  his  performances. 
Butshall  such  tilings  be  transacted  with  impunity  in  a  free  coun- 
try, and  among  an  enlightened  people  ?  Let  every  honest  man 
make  this  appeal  to  his  heart  and  understanding,  and  the  answer 
must  be — no  ! 

What  then  is  the  meaning  of  the  Bill  of  Rights,  and  the  Consti- 
tution of  Pennsylvania,  when  they  declare,  "That  the  freedom 
of  the  press  shall  not  be  restrained,"*  and  "that  the  printing 
presses  shall  be  free  to  every  person  who  undertakes  to  examine 
the  proceedings  of  the  Legislature,  or  any  part  of  the  govern- 
ment ?"  f  However  ingenuity  may  torture  the  expressions,  there 
can  be  little  doubt  of  the  just  sense  of  these  sections:  they  give 
to  every  citizen  a  right  of  investigating  the  conduct  of  those  who 
are  entrusted  with  the  public  business  ;  and  they  effectually  pre- 
clude any  attempt  to  fetter  the  press  by  the  institution  of  a  licenser. 
The  same  principles  were  settled  in  England,  so  far  back  as  the 
reign  of  William  the  third,  and  since  that  time,  we  all  know,  there 
has  been  the  freest  animadversion  upon  the  conduct  of  the  minis- 
ters of  that  nation.  But  is  there  any  thing  in  the  language  of  the 
constitution  (much  less  in  its  spirit  and  intention)  which  autho- 
rizes one  man  to  impute  crimes  to  another, for  which  the  lav/ has 
provided  the  mode  of  trial,  and  the  degree  of  punishment  ?  Can. 
it  be  presumed  that  the  slanderous  words,  which,  when  spoken 
to  a  few  individuals,  would  expose  the  speaker  to  punishment, 
become  sacred,  bv  the  authority  of  the  constitution,  when  deli- 
vered to  the  public  through  the  more  permanent  and  diffusive 
medium  of  the  press  ?  Or,  will  it  be  said,  that  the  constitutional 
right  to  examine  the  proceedings  of  government,  extends  to  war- 
rant an  anticipation  of  the  acts  of  the  Legislature,  or  the  judg- 
ments of  the  Court?  and  not  only  to  authorize  a  candid  commen- 
tary upon  what  has  been  done,  but  to  permit  every  endeavour  to 
bias  and  intimidate  with  respect  to  matters  still  in  suspense  ?  The 
futility  of  any  attempt  to  establish  a  construction  of  this  sort,  must 
be  obvious  to  every  intelligent  mind.  The  true  liberty  of  the  press 
is  amply  secured  by  permitting  every  man  to  publish  his  opinions  ; 
but  it  is  due  to  the  peace  and  dignity  of  society  to  enquire  into 
the  motives  of  such  publications,  and  to  distinguish  between  those 
which  are  meant  for  use  and  reformation,  and  with  an  eye  solely 
to  the  public  good,  and  those  which  are  intended  merely  to  de- 
lude and  defame.  To  the  latter  description,  it  is  impossible  that 
any  good  government  should  afford  protection  and  impunity. 

If,  then,  the  liberty  of  the  press  is  regulated  by  anv  just  prin- 
ciple, there  can  be  little  doubt,  that  he,  who  attempts  to  raise  a 
prejudice  against  his  antagonist,  in  the  minds  of  those  that  must 
*  Declar.  of  Rights,  s.  12.  t  Constit.  of  Penn.  s.  35. 
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IfHS.     ultimately  determine  the  dispute  between  them  ;  who,  for  that  pur- 

*— y— J    pose,  represents  himself  as  a  persecuted  man,  and  asserts  that  his 

judges  are  influenced  by  passion  and  prejudice. — wilfully  seeks  to 

corrupt  the  source,  and  to  dishonour  the  administration  of  justice. 

Such  is  evidently  the  object  and  tendency  of  Mr.  GswaWi  ad- 
dress to  the  public.  Nor  can  that  artifice  prevail,  which  insin- 
uates that  the  decision  of  this  Court  will  be  the  effect  of  personal 
resentment;  for,  if  it  could,  every  man  might  evade  the  punish- 
ment due  to  his  offences,  by  first  pouring  a  torrent  of  abuse  upon 
his  judges,  and  then  asserting  that  they  act  from  passion,  because 
their  treatment  has  been  such  as  would  naturally  excite  resent- 
ment in  the  human  disposition.  But  it  must  be  remembered,  that 
judges  discharge  their  functions  under  the  solemn  obligations  of 
an  oath  :  and,  if  their  virtue  entitles  them  to  their  station,  they 
can  neither  be  corrupted  by  favour  to  swerve  from,  nor  influenced 
by  fear  to  desert  their  duty.  That  judge,  indeed,  who  courts  po- 
pularity by  unworthy  means,  while  he  weakens  his  pretensions, 
diminishes,  likewise,  the  chance  of  attaining  his  object;  and  he 
will  eventually  find  that  he  has  sacrificed  the  substantial  blessing 
of  a  good  conscience,  in  an  idle  and  visionary  pursuit. 

Upon  the  whole,  we  consider  the  publication  in  question,  as 
having  the  tendencv  which  has  been  ascribed  to  it,  that  of  pre- 
judicing the  public  (a  part  of  whom  must  hereafter  be  summon- 
ed as  jurors)  with  respect  to  the  merits  of  a  cause  depending  in 
this  Court,  and  of  corrupting  the  administration  of  justice:  We 
are,  therefore,  unanimously  of  opinion,  on  the  first  point,  that 
it  amounts  to  a  contempt. 

It  only  remains  then  to  consider,  whether  the  offence  is  punish- 
able in  the  way  that  the  present  motion  has  proposed. 

It  is  certain  that  the  proceeding  bv  attachment  is  as  old  as  the 
law  itself,  and  no  act  of  the  Legislature,  or  section  of  the  con- 
stitution, has  interposed  to  alter  or  suspend  it.  Besides  the  sec- 
tions which  have  been  already  read  from  the  constitution,  there 
is  another  section  which  declares,  that  "  trials  by  jury  shall  be 
as  heretofore ;"  and  surely  it  cannot  be  contended,  that  the  of- 
fence, with  which  the  Defendant  is  now  charged,  was  heretofore 
tried  by  that  tribunal.  If  a  man  commits  an  outrage  in  the  face 
of  the  Court,  what  is  there  to  be  tried? — -what  further  evidence 
can  be  necessary  to  convict  him  of  the  offence,  than  the  actual 
view  of  the  Judges  ?  A  man  has  been  compelled  to  enter  into  se- 
curity for  his  good  behaviour,  for  giving  the  lie  in  the  presence 
of  the  Judges  in  Westminster- Hall. 

On  the  present  occasion,  is  not  the  proof,  from  the  inspection 
of  the  paper,  as  full  and  satisfactory  as  any  that  can  be  offered  ?~ 
And  whether  the  publication  amounts  to  a  contempt,  or  not,  is  a 
point  of  law,  which,  after  all,  it  is  the  province  of  the  judges,  and 
not  of  the  jury,  to  determine.  Being  a  contempt,  if  it  is  not 
punished  immediately,  how  shall  the  mischief  be  corrected? 
Leave  it  to  the  customary  forms  of  a  trial  by  jury,  and  the  cause 
may  be  continued  long  in  suspense,  while  the  party  perseveres  in 
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his  misconduct.  The  injurious  consequences  might  then  be  justly  17PR. 
imputed  to  the  Court,  for  refusing  to  exercise  their  legal  power  »— *— ' 
in  preventing  them. 

For  these  reasons  we  have  no  doubt  of  the  competency  of  our 
jurisdiction;  and  we  think,  that  justice  and  propriety  call  upon 
us  to  proceed  by  attachment. 

Bryan,  Justice,  observed,  that  he  did  not  mean  to  give  an  opi- 
nion as  to  the  mode  of  proceeding  ;  but  added,  that  he  had  always 
entertained  a  doubt  with  respect  to  the  legality  of  the  process  by 
attachment,  in  such  cases,  under  the  constitution  of  Pennsylvania. 

M'Kean,  C.  J.  Will  the  Defendant  enter  into  a  recognizance 
to  answer  interrogatories,  or  will  he  answer  gratis  f 

Oswald.  I  will  not  answer  interrogatories.  Let  the  attachment 
issue.  * 

M'Kean,  C.  J.  His  Council  had  better  advise  him  to  consider 
of  it. 

Sergeant  said  that  the  Defendant  had  not  had  time,  even  tope- 
ruse  what  had  been  sworn  against  him  ;  for  only  Sunday  had  in- 
tervened since  the  obtaining  the  rule  to  shew  cause,  and  that  was 
an  improper  day  for  applying  to  the  records  of  the  Court. 

M'Kean,  C\  J.  In  criminal  matters  Sunday  has  always  been 
deemed  a  legal  day.  There  has  been  as  ample  time  for  conside- 
ration as  could  well  be  allowed ;  the  term  will  end  to-morrow. 
Will  he  answer,  or  not? 

Sergeant  prayed  the  Court  would  grant 'till  to-morrow  morning- 
to  form  a  determination  on  the  subject,  and  offered  bail  for  the 
Defendant's  appearance  at  that  time. 

M'Kean,  C  J.  Be  it  so.  Let  the  bail  be  taken,  himself  in 
£.  200,  and  one  surety  in  the  like  sum,  for  his  appearance  to-mor- 
row morning. 

The  Defendant  appearing  on  the  15th  of  July,  in  discharge 
of  his  recognizance  ;  the  Chief  Justice  again  asked,  whether  he 
would  answer  interrogatories  or  not? 

Bankson,  for  the  Defendant,  requested,  that  the  interrogatories 
might  be  reduced  to  writing  before  he  was  called  upon  determine. 

M'Kean,  C.  J,  Is  that  your  advice  to  him  ?  He  must  wow  say 
whether  he  will  answer  them  or  not;  they  will  be  filed  according 
to  the  usage  of  the  Court,  and  all  just  exceptions  to  them  will  be 
allowed. 

Bankson.  He  instructs  me  to  declare  that  he  will  not  answer 
interrogatories;  and  he  then  began  to  urge,  that  there  was  no 
contempt  committed,  but  was  told  by  the  Chief  Justice,  that,  as 

*  At  this  period  of  the  cause,  I  am  informed  by  a  gentleman  of  great  learning 
and  accuracy,  that  the  Court  called  for  the  sheriff  in  order  to  commit  the  Defendant; 
but  the  transition  from  that  idea  to  The  advice  which  fell  from  the  bench,  must 
have  been  so  instantaneous,  that,  if  I  heard  that  call,  I  presume  I  did  not  consider 
it  as  a  part  of  the  proceedings,  and  therefore  omitted  it  in  my  notes.  If  it  is  of  any 
importance,  I  am  happy  in  the  opportunity  of  supplying  this  deiesfc, 
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1788.  ^at  point  had  been  determined  by  an  unanimous  opinion  of  the 
i— ■  y— ■>    four  judges  yesterday,  it  was  not  now  on  n  for  argument. 

Lewis  said,  that  as  a  misrepresentation  had  been  industriously 
spread  abroad  respecting  theconductot  the  Court,  he  thought  it 
pror-i  ,  at  this  time,  concisely  to  state  the  real  nature  of  the  pre- 
sent proceedings.  It  has  been  asserted  that  the  Court  were  about 
to  compel  Mr.  Osxuald  to  convict  himself  of  the  oiTence  with  which 
he  is  charged:  but  the  fact  is  this,  that  it  is  incumbent  upon  the 
person  who  suggests  the  contempt  to  prove  it  by  disinterested 
witnesses  ;  and  then,  indeed,  the  Defendant  is  allowed  b\  his  own 
oath  to  purge  and  acquit  himstdf,  in  spite  of  ail  the  testimony 
which  can  possibly  be  produced  against  him.  It  appears  clearly, 
therefore,  chat  Mr.  Oszuaid's  being  called  upon  to  answer  inter- 
rogatories, is  not  meant  to  establish  his  guilt  (for  that  has  been 
already  done)  but  to  enable  him  to  avoid  the  punishment  which 
is  the  consequence  of  it.  The  Courc  employ  no  compulsion  in 
this  respect.  He  may  either  answer,  or  not,  as  he  pleases  :  if  he 
does  answer,  his  single  oath,  in  his  own  favour,  will  countervail 
the  oaths  of  a  thousand  witnesses;  and  if  he  does^not  answer, 
his  silence  corroborates  the  evidence  which  has  been  offered  of 
the  contempt,  and  the  judgment  of  that  Court  must  necessarily 
follow. 

M'Kean,  C.  J.  Your  statement  is  certainly  right,  and  the 
misrepresentation,  which  is  attempted,  must  either  be  the  effect 
of  wickedness,  or  ignorance. 

Lev/is  now  praved,  that  the  rule  might  be  made  absolute  ;  but 
remarked,  that,  according  to  the  authorities,  the  Court  might  ei- 
ther do  that ;  or,  as  the  Defendant  was  present,  they  might  pro- 
ceed at  once  to  pass  sentence  upon  him. 

M'Kean,  C.  J.  There  can  be  no  occasion,  when  the  party  is 
present,  to  make  the  rule  for  the  attachment  absolute  :  the  Court 
will  proceed  to  give  judgment. 

Bryan,  yustice.  I  was  not  here  when  the  complaint  was  made 
to  the  Court,  when  the  evidence  in  support  of  the  motion  was 
produced,  or  the  arguments  against  it  were  delivered:  I  consi- 
der myself  therefore  totally  incapacitated  for  taking  any  part  in 
this  business. 

Lewis.   We  can  immediately  furnish  the  Court  with  the  proofs. 

Bryan,  yustice.  Can  you  furnish  me,  likewise,  with  Mr.  Ser- 
geant's, arguments  ? 

Lewis  said,  that  he  had  not  penetration  enough  to  discover  any 
argument  in  what  had  been  said  for  the  Defendant ;  and  having 
again  read  all  the  evidence  which  had  been  produced,  he  reca- 
pitulated what  he  had  before  said  in  support  of  the  motion. 

Page,  the  under-sheriff,  was  then  called  upon  to  prove,  that  the 
writ  in  the  action  of  Broxvne  v.  Oswald  had  been  in  his  posses- 
sion, at  least  twelve  days  before  it  was  served  ;  and  that  the  de- 
lay in  serving  it  arose  at  first,  from  the  Defendant's  being  at  Bal- 
timore ;  and,  afterwards,  from  his  not  being  at  home  when  the 
witness  hud  repeatedly  called  upon  hiuit 
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Bryan,  Justice.     I  still  say,  that  not  having  heard  what  has     1788. 
been  offered  in  extenuation  of  the  offence,  I  am  incompetent  to    UpJ 
join  in  any  opinion  respecting  the  punishment.  I  cannot  surely  be 
suspected  of  partiality  to  libellers:  I  have  had  my  share  of  iheir 
malevolence.     But,  it  is  true,  I  have  not  suffered  much  ;  for  these 
trifles  do  not  wrankle  in  my  mind. 

The  Chief  Justice  pronounced  the  judgment  of  the  Court  in 
the  following  words: 

M'Kean,  C.  J. — Eleazer  Oswald:  Having  yesterday  consi- 
dered the  charge  against  you,  we  were  unanimously  of  opinion, 
that  it  amounted  to  a  contempt  of  the  Court.  Some  doubts  were 
suggested,  whether,  even  a  contempt  of  the  Court,  was  punish- 
able by  attachment:  but,  not  only  my  brethren  and  myself,  but, 
likewise,  all  the  judges  of  England,  think,  that  without  this  pow- 
er no  Court  could  possibly  exist: — nay,  that  no  contempt  could, 
indeed,  be  committed  against  us,  we  should  he  so  truly  contempti* 
die.  The  law  upon  the  subject  is  of  immemorial  antiquity  ;  and 
there  is  not  any  period  when  it  can  be  said  to  have  ceased,  or 
discontinued.     On  this  point,  therefore,  we  entertain  no  doubt. 

But  some  difficulty  has  arisen  with  respect  to  our  sentence  ;  for, 
on  the  one  hand,  we  have  been  informed  of  your  circumstances, 
and  on  the  other,  we  have  seen  your  conduct :  your  circumstances 
are  small,  but  your  offence  is  great  and  persisted  in.  Since,  how- 
ever, the  question  seems  to  resolve  itself  into  this,  whether  you 
shall  bend  to  the  law,  or  the  law  shall  bend  to  you,  it  is  our  duty 
to  determine  that  the  former  shall  be  the  case. 

Upon  the  whole,  therefore,  the  Court  pronounce  this  sen- 
tence : — That  you  pay  a  fine  of  10/.  to  the  Commonxvealth  ;  that  you 
be  imprisoned  for  the  space  of  one  month,  that  is,  from  the  15th 
day  of  July  to  the  15th  day  of  August  next;  and,  afterwards, 
till  the  fine  and  costs  are  paid. — Sheriff,  he  is  in  your  custody.* 

*  The  sentence,  on  the  point  of  imprisonment,  was  entered  upon  the  record/or 
the  space  of  one  month,  without  taking  notice  of  the  explanatory  words  used  by  the 
Court.  At  the  expiration  of  the  legal  month,  (28  days)  Mr  Oswald  demanded  his 
discharge ;  but  with  this  the  Sheriff",  who  had  heard  the  sentence  pronounced,  re- 
fused to  comply,  'till  he  had  consulted  the  Chief  Justice.  His  honour,  remem- 
bering the  meaning  and  words  of  the  Court,  told  this  officer,  at  first,  that  he  was 
bound  to  detain  his  prisoner  'till  the  morning  of  the  15th  of  August;  but,  having 
shortly  afterwards  examined  the  record,  he  wrote  to  the  Sheriff,  that  Mr.  Oswald, 
agreeably  to  the  entry  there,  was  entitled  to  his  discharge   „ 

On  the  5th  of  September  1788,  Mr.  Oswald  presented  a  memorial  to  the  General 
Assembly,  in  which  he  stated  the  proceedings  against  him,  complained  of  the  deci- 
sion of  three  of  the  Judges  of  the  Court,  in  the  principal  case,  and  of  the  direction 
of  the  Chief  Justice  to  the  Sheriff,  by  which,  he  alleged,  his  confinement  had 
afterwards  been  illegally  protracted : — finally  calling  upon  the  house  to  determine, 
"  whether  the  Judges  did  not  infringe  the  constitution  in  direct  terms  in  the  sentence 
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LESHER  v.  GEHR. 

HPHE  Venue  in  this  case  was  laid  in  Philadelphia,  and  Judgment 
•^     being  entered,   an  execution  was  thereupon  issued  immedi- 
ately into  Bucks  county. 

Sergeant  obtained  a  rule  to  shew  cause,  why  the  execution 
should  not  be  quashed,  alleging  that  it  ought  to  have  been  pre- 
ceded by  a  Fi.  Fa.  in  the  county  where  the  Venice  was  laid,  in, 
order  to  ground  a  Testatum  into  Bucks. 

«'  they  had  pronounced  ;  and  whether,  of  course,  they  had  not  made  themselves 
*'  proper  objects  of  impeachment." 

The  Assemblv,  having  previously  appointed  a  committee  to  report  the  order  of 
proceeding  on  Mr.  Oswald's  memorial,  resolved  itself  into  a  committee  of  the  whole, 
to  hear  the  evidence  in  support  of  the  charges  exhib'  ed.  Three  davs  were  consum- 
ed in  the  examination  of  witnesses,  during  which,  the  above  report  was  substan- 
tially proved,  together  with  the  subsequent  transaction  relative  to  Mr.  Oswald's  im- 
prisonment 

Mr.  Lewis,  as  a  member  of  the  house,  then  delivered  a  very  elaborate  argument, 
in  vindication  of  the  conduct  of  the  judges;  and,  though,  this  is,  in  some  degree, 
foreign  to  mv  immediate  undertaking,  it  may  not  be  unprofitable  to  those,  who,  ei- 
ther now  or  hereafter,  wish  to  understand  the  principles  of  so  interesting  a  case,  to 
delineate  the  leading  features  of  the  doctrine  which  he  maintained 

He  began  with  stating  the  inesiimable  character  of  true  liberty,  which  is  equally- 
endangered  by  tyranny  on  the  one  hand,  and  b\  licentiousness  upon  the  other.  He 
said,  it  did  not  consist  in  the  uncontrolled  power  of  doing  whatever  the  will  might 
prompt  an  individual  to  attempt;  but,  while  it  was  independent  of  arbitrary  and 
despotic  rule,  it  was  happily  regulated  by  the  laws  and  constitution  of  the  state. 
Having  rescued  Sir  William  Blackstone  from  the  stigma  of  being  a  courtly  writer,  by 
shewing  the  enthusiasm  of  that  author  in  favour  of  the  trial  by  jury,  Mr.  Lewis  re- 
ferred 10  the  celebrated  Commentaries  in  support  and  illustration  of  his  sentiments 
upon  liberty.     1  Black.  Com.  125     2  Black   Com.    4  Black   Com.  3  42. 

He  then  commented  upon  the  origin,  nature,  and  purposes  of  a  stare  of  society, 
which,  he  said,  was  principally  formed  to  protect  the  rights  of  individuals  ;  and,  of 
those  rights,  he  pathetically  described  the  right  of  enjoying  a  good  name,  to  be  the 
most  important  and  most  precious.  He  observed,  that  the  injuries  which  could  be 
done  to  any  other  property,  might  be  repaired  ;  but  reputation  was  not  only  the  most 
valuable,  but,  likewise,  the  most  delicate  of  human  possessions.  It  was  the  most 
difficult  to  acquire;  when  acquired,  it  was  the  most  difficult  to  preserve;  and  when 
lost,  it  was  never  to  be  regained.  If,  therefore,  it  was  not  as  much  protected,  as 
any  other  right,  the  aged  matron,  and  the  youthful  virgin,  (since  purity  of  charac- 
ter is  the  palladium  of  female  happiness)  while  they  are  fettered  by  the  habits  and 
expectations  of  society,  are  exposed  and  abandoned  by  its  laws  and  institutions-  But 
this  evil  is  effectually  removed,  when  we  consider  the  bill  of  rights  as  precluding 
any  attempt  to  restrain  the  press,  and  not  as  authorizing  insidious  falsehoods  and 
anonymous  abuse  The  right  of  publication,  like  every  other  right,  has  its  natural 
and  necessary  boundary  ;  for,  though  the  law  allows  a  man  the  free  use  of  his  arm, 
or  the  possession  of  a  weapon,  yet  it  does  not  authorize  him  to  plunge  a  dagger  in 
the  breast  of  an  inoffensive  neighbour. 

Mr.  Lewis  then  proceeded  to  consider  the  immediate  subject  of  complaint.  He 
stated  it  to  be  two-fold;  1st,  That  the  Chief  Justice  had  protracted  Mr.  Oswald's 
imprisonment  bevond  the  legal  expiration  of  his  sentence;  and,  2dly,  That  the  im- 
prisonment itself,  was  unconstitutional,  illegal,  and  tyrannical. 

On  the  first  point,  he  observed,  that  it  was,  indeed,  a  serious  charge,  if  Mr.  Os- 
wald  could  prove  that  a  single  justice,  had  arbitrarily  altered,  or  counteracted,  the 
record  of  the  Court,  in  order  to  accomplish  the  imprisonment  of  a  citizen.  But 
how  was  the  charge  suj  por  ed  ?  The  opinion  given  by  the  Chief  Justice  to  the 
jailer,  was  not  given  in  his  judicial  capacity  ;  and  though  a  paper,  said  to  be  a 
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Levy,  in  shewing  cause,  contended,  that  the  act  of  Assembly  1788. 
had  departed  from  the  practice  in  England ;  and  that  in  direct-  *— v— ' 
ing  a  Testatum  it  referred  only  to  the  Courts  of  Common  Pleasy 
which  are  limned  in  jurisdiction  to  a  single  count}  :  That  the 
Same  act  established  the  jurisdiction  of  the  Supreme  Court,  and 
made  it  co-extensive  with  the  State  ;  and  that,  therefore,  as  the 
Legislature  was  silent  with  respect  to  issuing  a  Testatum  Iromthis 
latter  Court,  it  was  fairly  to  be  inferred,  they  did  not  mean  to  re- 
quire it.  tie  further  insisted  that  the  practice  supported  his  con- 
transcript  from  the  records,  was  shewn  to  him,  vet  it  was  not  subscribed  by  the 
Prothonotary,  nor  was  it  under  the  seal  of  the  Court.  This,  flietefore,  could  not 
be  a  sufficient  document  to  set  aside  his  recollection  of  the  sentence  ;  it  was  no  legal 
evidence  of  he  fact  which  it  sta'ed,  [Gilo  L  tv>  rfEv.  23.)  and  the  little  time  that 
elapsed  between  the  opinion  given  to  the  jailer,  and  the  directions  for  Mr  Oswald's 
release,  we  may  fairly  presume  to  have  been  consumed  in  examining  the  records. 

On  the  second  point,  he  engaged  in  a  long  and  ingenious  disquisition  upon  'he  na- 
ture of  what  is  called  the  liberty  of  the  press  ;  he  represemed  the  shackles  which  had 
been  imposed  upon  it  during  the  arbitrary  periods  of  the  English  government  ;  and 
thence  deduced  the  wisdom  and  propriety  of  the  precaution,  which  declares  in  the 
bill  of  rights,  that  the  press  shall  not  be  subject  to  restraint.  He  gave  an  historical 
narrative  of  the  British  acts  of  parliament  and  proclamations,  which  debarred  every 
man  of  the  right  of  publication,  without  a  previous  licence  obtained  from  officers, 
established  by  the  government  to  inspect  and  pronounce  upon  every  literary  perform- 
ance; but  observed,  that  this  rppreshion  (which  was  intended  to  keep  the  people  in 
a  slavish  ignorance  of  the  conduce  of  their  rulers)  expired  in  the  year  16^)4,  when 
the  dawn  of  'rue  freedom  rose  upon  that  nation.  9  vol  Stat  at  large,  p.  IPO. 
Since  that  memorable  period,  the  liberty  of  the  press  has  stood  on  a  firm  and  rational 
basis.  On  the  one  hand,  it  is  not  subject  to  the  tyranny  of  previous  restraints,  a'nd; 
on  the  other,  it  affords  no  sanction  to  ribaldry  and  slander; — so  true  it  is,  thaJL  to 
censure  the  licentiousness,  is  io  maintain  the  liberty  of  the  press.  4  Black.  Com.  150. 
151.  .52  Here,  .hen,  is  to  be  discerned  the  genuine  meaning  of  this  section  in  the 
bill  'f  rights,  which  an  opposite  construction  would  prostitute  to  the  most  ignoble 
purposes.  Every  man  may  publish  what  he  pleases;  but,  it  is  at  his  peril,  if  he 
publishes  any  thing  which  violates  he  rights  of  another,  or  interrupts  the  peace  and 
order  of  society  ; — as  every  man  may  keep  poisons  in  his  closet,  but  who  will  as- 
sert that  he  may  vend  them  to  the  public  for  cordials  ?  If,  indeed,  this  section  of 
the  bill  if  righrs  had  not  circumscribed  the  authority  of  the  Legislature,  this  house, 
being  a  single  branch,  might  in  a  despotic  paroxism,  revive  all  the  odious  restraints, 
winch  disgraced  the  early  annals  of  the  British  government.  Hence,  arises  the 
great  fundamental  advantage  of  the  provision,  which  the  authors  of  the  constitu- 
tion have  wisely  interwove*  with  our  political  system  ;  not,  it  appears,  to  tolerate 
and  indulge  the  passions  and  animosities  of  individuals,  but  effectually  to  protect  the 
citizens  from  the  encroachments  of  men  in  power 

It  has  been  asserted,  however,  that  Mr.  Oswald's  address  was  of  a  harmless  tex- 
ture ;  that  it  was  no  abuse  of  the  right  of  publication,  to  which,  as  a  citizen,  he 
■was  ent'rled  ;  and,  in  short,  that  in  considering  it  as  a  contempt  of  the  Court,  the 
judges  have  acted  tyrannically,  illegally,  and  unconstitutionally.  But  let  us  divest 
the  subject  of  these  high-soundmg  epithets,  and  the  reverse  of  this  assertion  will  be 
evident  to  every  candid  and  unprejudiced  mind:  For,  such  publications  are  certainly 
calculated  to  draw  the  administration  of  justice  from  the  proper  tribunals;  and  in 
their  place  to  subsitute  newspaper  altercations,  in  which  the  most  skilful  writer 
will  generally  prevail  against  all  the  merits  of  the  case.  But  it  is  moreover  the  du- 
ty of  the  judges  to  protect  suitors,  not  only  from  personal  violence,  but  from  insidi- 
ous attempts,  to  undermine  their  claims  to  law  and  justice  Hence,  Lord  Chan- 
cellor Hardwicke,  (who  was  an  ornament  to  his  country,  and  not  one  of  whose  de- 
crees during  the  period  of  twenty  years  which  he  sat  as  chancellor,  was  ever  revers- 
ed) has  described  three  sorts  of  contempts — 1st,  Scandalizing  the  Court  itself ;  2dly, 
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1788.  struction,  and  that  adeviation  from  it  would  be  attended  with  great 
C— v— *>  delay  and  injustice  :  for,  when  the  act  was  passed,  although  a  Tes- 
tatum might  issue  in  three  months  from  a  Court  of  Common  Pleas, 
it  must  have  been  suspended  for  pix  months  in  the  Supreme  Court ; 
and  thus  a  debtor  would  have  it  in  his  power  to  give  an  unfair  pre- 
ierence  to  credi  ors  in  the  county  where  he  lives. 

Sergeant,  in  reply,  stated,  that  the  Supreme  Court  has  powers 
similar  to  the  Courts  of  King's  Bench  and  Common  Pleas  in  Eng' 
land,  and  that  the  course  of  practice,  with  respect  to  a  Testatum, 

Abusing  parties  who  are  concerned  in  causes  there  ;  and  3dly,  Prejudicing  mankind 
against  persons,  before  the  cause  is  heard.  2  Atk.  471.  And  in  2  Vesey  520,  though 
no  reflection  was  cast  upon  the  Court,  and  the  offender  pleaded  ignorance  of  the  law, 
yet,  it  is  expressly  laid  down,  that  ignorance  was  not  an  excuse,  and  that  the  rea- 
son for  punishing  was,  not  only  for  the  sake  of  the  party  injured,  but  also  for  the 
sake  of  the  public  proceedings  in  the  Court  to  hinder  such  advertisements,  which 
tend  to  prepossess  people  as  to  those  proceedings.  A  similar  doctrine  is  maintained 
in  1  P.  Williams  675.  And  4  Black.  Com.  282.  pronounces  the  printing,  even  true, 
accounts  of  a  cause  depending  in  judgment,  to  be  a  contempt  of  the  Court. 

But  it  has  been  said,  that  this  cause  was  not  depending  in  Court,  when  the  of- 
fence was  committed,  because  the  address  was  published  on  the  Jirst  of  July,  and 
the  writ  against  Mr.  Oswald  was  not  returnable  'till  the  succeeding  day.  This  idea 
originates  in  an  ignorance  of  the  constitution  of  our  Courts,  which,  in  this  respect, 
dihers  essentially  from  the  constitution  of  the  Courts  of  England.  There  all  ori- 
ginal process  issues  out  of  the  Court  of  Chancery,  and  is  made  returnable  into  the 
King  s  Bench  or  Common  Pleas,-  so  that,  in  truth,  the  writ  gives  the  jurisdiction, 
and.  of  course,  til)  it  is  returned,  the  Court  cannot  take  cognizance  of  the  cause. 
Mere,  however,  the  original  process  issues  out  of  the  very  Court  into  which  it  is 
returnable,  and  is  usually  tested  the  last  day  of  the  preceding  term.  It  is  absurd, 
therefore,  to  say  that  the  jurisdiction  of  a  Court,  by  whose  authority  a  suit  is  ac- 
tually instituted",  can  be  thus  suspended  and  parcelled  out. 

With  respect  to  the  address  itself  Mr.  Lewis  analized  its  offensive  parts,  in  or- 
der to  shew  that  it  treated  the  judges  with  indecent  opprobrium ;  that,  in  some  re- 
spects, it  was  inconsistent  with  tru  h,  and  that,  in  its  general  operation,  it  was  in- 
tended, and  could  not  fail,  to  excite  resentment  against  Browne,  the  Plaintiff,  and 
compassion  for  Oswald,  the  Defendant,  in  the  cause. 

He  now  proceeded  to  consider  the  mode  of  punishment,  which  formed  a  material 
part  of  Mr  Oswald's  complaint,  and,  in  support  of  its  legality,  referred,  generally, 
to  the  authorities  which  he  had  already  cited  He  observed  that  much  declamation 
had  been  wasied  upon  this  topic ;  and  that  the  proceeding  by  attachment  had  been 
vehemently  reprobated  as  the  creature  of  the  Court  of  Star  Chamber.  Though  that 
Court  might  have  employed  the  process  of  attachment  (of  which,  however,  he  did 
not  recollect  an  instance)  yet,  he  insisted,  that  it  was  idle  and  absurd  to  consider  it 
as  the  creature  of  a  jurisdiction,  whose  own  existence  was  of  a  much  later  date, 
than  that  of  the  subject  to  which  we  are  told  if  gave  birth.  To  prove  this,  he  stat- 
ed that  the  Court  of  Star  Chamber  was  not  instituted  'till  the  year  1368;  that  Magna 
Charta  was  confirmed,  at  least,  113  years  before  that  time  ;  and,  as  all  the  authori- 
ties concur  in  declaring  that  the  process  by  attachment  is  as  ancient  asthe  laws  them- 
selves, and  that  it  was  confirmed  by  Magna  Charta,  its  origin  is  consequently  long 
antecedent  to  that  of  the  Court  of  Star  Chamber.  4  Black.  Com.  280.  281.  282.  283. 
284.    S5 

Bui  he  argued,  with  great  strength  and  perspicuity,  that  the  process  of  attach- 
ment, which  in  practice  was  multiplied  into  innumerable  uses,  was  essential  to  the 
administration  of  justice;  and  that  if  the  exercise  of  this  power  was  suppressed, 
the  Courts  themselves  might  as  well  be  annihilated.  He  represented,  that  it  was 
an  established  principle  in  law,  that  one  Court  cculd  not  punish  a  contempt  com- 
mitted against  another,  then,  continued  he,  how  shall  the  Common  Pleus  repel  an 
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had  always  been  the  same.      But  he  contended,  that  unless  the      1788. 
act  of  Assemblv  had  expressly  extended  the  power  to  the  County    ^-nr— ' 
Courts,  they  couid  not  have  proceeded  by  Testatum,  to  execute 
out  of  their  immediate  jurisdiction  ;  which  is  the  true  reason  why 
the  Legislature  takes  notice  of  the  writ  in  one  case,  and  not  in 
the  other. 

Upon  a  question  from  the  Court,  Mr.  Burd,  the  Prothonotary, 
said  that  previously  to  the  Revolution,  the  proceeding,  in  such 
cases,  had  always  been  by  Testatum  ;  though  since  that  period  a 
different  practice  had  been  introduced  by  some  of  the  attornies, 
contrary  to  his  opinion. 

injury  of  that  nature  ?  It  is  not  vested  with  any  criminal  jurisdiction  s  it  cannot  im- 
pannel  a  Grand  Jury,  nor  try  an  indictment  ;  the  only  remedy  therefore  which  the 
case  can  admit,  is  by  an  attachment.  He  applied  the  same  reasoning  to  the  Supreme 
Court ;  and  with  respect  to  the  Orphan's  Court,  the  Court  of  Admiralty,  and  the 
Courts  of  the  registers  if  •wills,  ifc.  he  observed,  that  their  proceedings,  according 
to  the  civil  law,  were  totally  independent  of  juries;  and  that  consequently  if  they 
were  deprived  of  the  process  of  attachment,  it  was  in  vain  for  them  to  decide  and 
to  decree,  for  they  would  then  be  without  any  means  to  enforce  obedience  to  their 
decisions  and  decrees.  Nay,  he  added,  that,  without  this  power,  the  Legislature  it- 
self would  be  exposed  to  wanton  insult  and  interruption;  and  that  letters,  such  as 
he  had  received,  menacing  his  existence  for  his  conduct  on  the  present  occasion, 
might  be  written  and  avowed  with  absolute  impunity.  He  then  enumerated  many 
instances  in  which  gross  injustice  would  take  place,  but  for  the  intervention  of  this 
summary  proceeding.  Where  a  sheriif  refuses,  or  neglects,  to  return  a  writ ;  or  to 
pay  money  which  he  has  received  upon  an  execution;  where  an  inferior  Court  re- 
fuses to  transmit  a  record;  a  witness,  or  juryman,  to  attend  or  to  be  sworn;  and 
where  a  Defendant  in  ejectment  refuses  to  pay  costs,  after  a  nonsuit,  for  want  of  a 
confession  of  lease  entry  and  oustre; — in  all  these  and  many  other  cases  he  demon- 
strated, that  the  great,  efficient  remedy,  was  by  an  attachment  to  be  issued  against 
the  delinquent 

In  tracing  the  antiquity  of  the  process  by  attachment,  he  remarked,  that,  it  was 
admitted  to  be  a  part  of  the  common  law  by  the  most  authoritative  writers;  and 
that  the  common  law  was  a  compound  of  the  Danish,  Saxon,  Norman,  Pict,  and 
civil  law.  1  Black.  Com.  63.  As,  therefore,  the  attachment  is  derived  from  the  civil 
law,  and  the  civil  law  was  introduced  into  England  by  the  Romans,  early  in  the 
first  century,  he  thought  it  impracticable  at  this  day  to  ascertain  its  source;  but 
insisted  that  enough  appeared  to  prove  it  to  be  of  immemorial  usage,  and  a  part  of 
the  law  of  the  land. 

He  then  adverted  to  the  leading  objection  made  by  the  advocates  for  Mr.  Oswald, 
that,  however  the  process  of  attachment  might  be  legal  in  England,  it  was  not  so 
in  Pennsylvania.  From  a  decision  in  the  time  of  Judge  Kinsey,  he  shewed,  that, 
before  the  revolution,  an  attachment  had  issued  for  a  contempt,  and  that  the  party 
had,  in  fact,  answered  certam  interrogatories  filed  by  order  of  the  Court ;  so  that, 
it  only  remained  to  enquire,  whether  any  alteration  had  been  introduced  by  the  con- 
stitution of  the  state.  In  the  24th  sect,  of  that  instrument,  it  is  declared,  that, 
"  the  Supreme  Court,  and  the  several  Courts  of  Common  Pleas  of  this  Commonwealth, 
"  shall,  besides  t be  powers  usually  exercised  by  such  Courts,  have  the  powers  of  a  Court 
"  of  chancery,  so  far  as  relates,  &c."  Now,  as  it  appears  by  the  case  which  occur- 
red while  Mr.  Kinsey  was  chief  justice,  that  the  power  of  issuing  attachments  was 
usually  exercised  by  the  Supreme  Court,  so  far  from  altering  the  law,  this  is  a  direct 
confirmation  of  the  jurisdiction  of  the  Court;  for,  the  greater  naturally  includes 
the  less ;  and  if  the  Court  is  vested  with  all  its  former  powers,  by  what  possible 
construction  can  we  deprive  it  of  this  ?  But  it  is  answered,  that  a  section  in  the  bill 
of  rights  provides,  that  "  In  all  prosecutions  for  criminal  offences  the  trial  shall  be  by 
jury,  &c"  True;  but  the  whole  system  must  be  taken  together;  or,  if  we  exa- 
mine a  particular  part,  it  must  be  with  a  recollection  of  the  immediate  subject  to 
which  that  part  relates.     For,  otherwise,  this  very  section  might  as  properly  b« 
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17Ti8.  By  the  Court: — The  Legislature  before  the  Revolution  pre- 
l^-r— J  scribed  no  rules  for  the  Supreme  Court ;  but  it  is  certainly  vested 
with  the  powers  of  the  King's  Bench  and  Common  Pleas  in  Eng- 
land; and  the  practice  has  been,  in  general,  governed  by  the  same 
law.  Hence,  we  find,  that  it  was  formerly  thought  necessary  to 
proceed  by  Testatum  in  Pennsylvania ;  and  although  a  contrary 
practice  has  lately  obtained,  it  is  without  the  opinion  or  sanction 
of  the  Court. 

We  think,  therefore,  that  this  execution  must  be  quashed  ;  and 
in  every  future  case  of  the  same  kin<;,  let  a.Fi.  Fa.  be  filed  in  the 
Supreme  Court,  with  a  return  of  nulla  bona ;  and  then  a  term  must 
intervene  before  the  Testatum  issues,  in  order  to  support  the  fiction. 

The  Execution  quashed. 

brought  to  prove,  that  the  judges  could  not  be  impeached  (since  surely  that  is  not  a 
trial  bv  jury)  as  that  they  have  not  the  power  of  issuing  attachmen  s.  All  cases 
proper  for  a  trial  by  jury,  the  bill  of  rights  clearly  meant  to  refer  to  ihat  tribunal ; 
but  can  any  thing  more  explicitly  demons! ra'e,  that  the  framers  of  the  constitution 
•were  aware  of  some  cases,  which  required  another  mode  of  proceeding,  than  their 
declaration,  that  "  Trials  shall  be  by  jury  as  heretofore?" — Who  will  assert  that 
contempts  were  ever  so  tried  ?  who  will  hazard  an  opinion,  that  it  is  possible  so  to 
try  them  ? 

J3uc  does  not  the  constitution  of  Pennsylvania  further  distinguish  between  the  laws 
of  the  land,  and  the  judgment  of  our  peers  ;  furnishing  a  striking  alternative,  by  the 
disjunctive  particle  or?  This  very  sentiment,  expressed  in  the  same  words,  appears 
in  the  Magna  Charia  of  England  ;  and  yet  Blackstone  unequivocally  informs  as,  that 
the  process  of  attachment  was  confirmed  by  that  celebrated  instrument.  In  the  14 
chap,  of  Magna  Charta,  it  is  also  said,  that  "  no  amercement  shall  be  assessed,  but 
»•  by  lawful  men  of  the  vicinage  ;"  and  who,  that  is  at  all  acquainted  with  the  law, 
or  with  the  reason  of  the  law,  can  thtnk  it  possible,  in  that  case,  to  pursue  the^e- 
nerality  of  the  expression  ? 

From  these  analogous  principles,  therefore,  and  the  construction  of  ages,  we  may 
safely  argue  on  the  present  occasion.  Bui  the  wild  and  hypothetical  interpretations, 
which  some  men  have  offered,  would  inevitably  involve  us  in  a  labyrinth  of  error, 
and  eventually  endanger  that  liberty,  which  they  profess,  and  every  honest  citizen 
must  wish,  to  preserve. 

As  to  the  manner  of  proceeding  upon  the  attachment,  the  Court  on  this  occasion 
have  followed  the  precedent  in  Mosley's  Rep.  250  where  it  is  liberally  said,  that  the 
Defendant  shall  not  be  permitted  to  be  examined  to  bring  himself  into  contempt ; 
but  upon  proof  of  the  contempt,  he  shall  be  allowed  to  purge  himself  upon  his 
oath. 

Upon  the  whole,  Mr  Lewis  concluded,  that  the  only  grounds  of  impeachment, 
were  bribery,  corruption,  gross  partiality,  or  wilful  and  arbitrary  oppression;  and 
that  as  none  of  these  had  been  proved,  Mr.  Oswald's  memorial  ought  to  be  dismissed. 
He  said,  indeed,  that  it  would  be  preferable  to  return  to  the  state  of  nature,  than 
to  live  in  a  sta-.e  of  society  upon  the  terms  which  that  memorial  presented ; — terms, 
which  left  the  weak  and  the  innocent  a  prey  to  the  powerful  and  the  wicked;  and 
which  gave  to  falsehood  and  licentiousness  all  that  was  due  to  freedom  and  to  truth. 

When  Mr.  Levois's  argument  was  closed.  Mr.  Find'ey,  a  member  from  West- 
moreland, rose,  and  delivered  his  sentiments,  with  great  ability  and  precision.  He 
acknowledged,  that  he  had  received  great  information  and  pleasure,  from  the  learn- 
ed and  eloquent  speech  of  the  member  who  preceded  him  ;  but  he  thought  it  was 
unnecessary,  upon  the  present  occasion,  to  explore  the  dark  and  distant  periods  of 
juridical  history.  The  rights  and  immunities  which  formed  the  great  object  of  the 
revolution,  he  contended,  were  capable  of  an  easy  and  unequivocal  definition;  they 
were  not  of  such  remote  antiquity  as  to  be  lost  even  to  the  feelings  of  the  people ; 
and  the  constitution  of  the  State  was  the  only  proper  criterion,  by  which  they  could 
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THE  Defendant  had  been  convicted  in  the  county  of  Berks 
upon  an  indictment  Jfor  maliciously,  xvilfullu,  and  wickedly 
killing  a  horse ;  and  upon  a  motion  in  arrest  of  Judgment,  it 
came  on  to  be  argued,  whether  the  offence,  so  laid,  was  indict- 
able ? 

Sergeant,  in  support  of  the  motion,  contended  that  this  was  an 
injury  of  a  private  nature,  amounting  to  nothing  more  than  a 
trespass;  and  that  to  bring  the  case  within  the  general  rule  of  in- 

be  judged  and  ascertained.  He  did  not,  therefore,  intend  to  pursue  Mr.  Lewis  in 
the  track  of  legal  disquisition;  but,  appealing  confidently  to  the  instrument  itself, 
he  deemed  it  to  be  his  duty  to  pronownce,  that  the  decision  of  the  Supreme  Court 
was  a  deviation  from  the  spirit  and  the  letter  of  the  frame  of  government.  In  do- 
ing this,  he  observed,  that  he  did  not  mean  to  assert,  that  any  ground  had  been 
shewn  for  the  impeachment  of  the  judges.  But,  on  the  contrary,  he  agreed  with, 
Mr  Lewis,  that  bribery,  corruption,  or  a  wilful  and  arbitrary  infraction  of  the  law, 
were  the  only  true  causes  for  instituting  a  prosecution  of 'hat  nature;  and  his  can- 
dour readily  induced  him  to  believe,  that  as  none  of  these  had  been  proved,  neither 
did  any  of  them  actually  exist  on  this  occasion.  But,  he  said  it  was  due  to  the 
dearest  interests  of  posterity,  that  the  Legislature  should  act  with  that  circumspec- 
tion, should  decide  with  that  wisdom,  which,  leading  on  the  one  hand,  to  an  acquit- 
tal of  the  judges,  did  not  tend,  on  the  other,  to  establish  a  baneful  and  destructive 
precedent.  It  was  in  this  point  of  view,  that  the  present  proceeding  presented  it- 
self to  his  mind,  as  a  matter  of  he  greatest  magnitude  and  importance;  and  he 
said  it  were  better  far  that  Mr  Oswald  had  sulfered  in  silence  and  obscurity,  than 
that  the  attention  of  the  Legislature  should  be  awakened,  only  to  give  additional 
strength  and  authority  to  the  mistaken  judgment  of  the  Court. 

That  it  was  a  mistaken  judgment,  every  man,  he  alleged,  who  possessed  a  com- 
petent share  of  common  sense,  and  understood  the  rules  of  grammar,  was  able  to 
determine  on  a  bare  perusal  of  the  bill  of  rtgh's  and  constitution  With  these  aids, 
he  defied  all  the  sophistry  of  the  schools,  and  the  jargon  of  the  law,  to  pervert  or 
corrupt  the  explicit  language  of  the  text;  and  therefore  he  regretted,  that  in 
listening  to  the  ingenuity  of  Mr  Lexvis  s  paraphrase,  his  admiration  was  not  neces- 
sarily followed  by  conviction. 

He  then  discussed  the  9  sect,  of  the  bill  of  rights,  which  provides,  "  that  in  all 
"  prosecutions  for  criminal  offences  a  man  hath  a  right  to  be  heard  by  himself  and 
"  his  Council,  to  demand  the  cause  and  nature  of  his  accusation,  to  be  confronted 
"  with  the  witnesses,  to  call  for  evidence  in  his  favour,  and  a  speedy  public  trial, 
"  by  an  impartial  jury  of  the  country,  without  the  unanimous  consent  of  which  jury 
"  he  cannot  be  found  guilty,  nor  can  he  be  compelled  to  give  evidence  against  hint- 
#  self,  nor  can  any  man  be  justly  deprived  of  his  liberty  except  by  the  laws  of  the 
"  land  or  the  judgment  of  his  peers."  He  said,  that  in  these  expressions,  there 
was  nothing  ambiguous  or  uncertain  ;  they  contained  a  recapitulation  of  the  most 
valuable  privileges,  in  the  most  positive  language  ;  and  they  did  no  require  to  be  il- 
lustrated, or  explained,  by  the  Soman  institutions,  or  the  British  practice.  Hither, 
he  observed,  every  man  could  safely  resort,  in  order  to  be  taught  the  nature  and  ex- 
tent of  his  righ  s  and  obJigations ;  and  it  would  be  fatal  indeed  to  the  cause  of  li- 
berty, if  it  was  once  established,  thar  the  technical  learning  of  a  lawyer  is  neessary 
to  comprehend  the  principles  laid  down  in  this  great-  politic.  1  compact  between  the 
people  and  their  rulers  Even  with  respect  to  that  clause  on  which  the  proceedings 
of  the  Judges  are  particularly  vindicated,  he  did  not  perceive  a  reasonable  ground 
for  the  distinction  that  was  attempted;  but  thought  with  many  other  characters  of 
superior  information  and  abilities,  that  the  law  of  the  land  was  not,  in  facf,  contra- 
distinguished from  the  judgment  of  his  peers,  but  merely  a  diversity  in  the  mode  of 
expressing  the  same  thing  He  admitted,  however,  that  cases  did  exist  in  which  it 
was  necessary,  for  the  sake  of  justice,  to  empower  the  judges  to  exercise  a  summa- 
ry authority.     For  outrages  committed  in  the  face  of  the  Court,  for  the  misconduct 
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1788.  dictments  for  th^e  protection  of  society,  it  was  essential  that  the 
*— \~-J  injury  should  t/e  stated  to  have  been  perpetra.ed  secretly,  as  well 
as  maliciously  ;  which,  last  he  said  was  a  word  of  mere  form,  and 
capable  of  an  indefinite  application  to  every  kind  of  mischief. 
To  shew  the  leading  distinction  between  trespasses,  for  which 
there  is  a  private  remedy,  and  crimes  tor  which  there  is  a  public 
prosecution,  he  cited  Hawk.  PL  Cr.  210.  lib.  2.  c.  22.  s.  4.  And 
he  contended  that  the  principle  of  several  cases,  in  which  it  was 
determined  an  indictment  would  not  lie,  applied  to  the  case  be- 
fore the  Court.  2  Stra.  793.   1  Slra.  679. 

of  its  officers,  and  for  a  disobedience  or  resistance  of  its  process,  there  seemed,  he 
said,  to  be  a  propriety  in  establishing  an  immediate  remedy.  But,  this  did  not  extend, 
*-  in  his  opinion,  to  the  case  of  constructive  contempts;  to  criminal  offences  perpe- 
trated out  of  the  view  of  the  Court  :  nor  to  such  acts,  as  in  their  nature,  did  not 
i  call  for  a  sudden  punishment,  and  which,  in  their  operation,  involved  a  variety  of 
■*    facts,  that  a  jury  was  only  competent  to  investigate  and  determine. 

With  respect  to  the  argument  offered  by  Mr.  Lewis,  that  as  attachments  had  is- 
r,sn«d  trf  Pennsylvania  before  the  revolution  ,  and  as  the  24  iect.  of  the  constitution, 
d. dares,  that  the  Courts  shall  have  all  the  powers  which  they  usually  exercised, 
therefore  the  power  t.f  proceeding  by  attachment  is  confirmed,  Mr  Findley  observed, 
that  the  fallacy  of  this  interpretation  would  be  notorious,  by  recollecting  that  the 
iast  sentence  of  that  very  section  stipulates,  that  such  powers  shall  not  be  incon- 
sistent with  the  constitution.  Nor  would  he  admit  the  inference  which  had  been 
drawn  from  the  nex't  section,  that  says,  «•  trials  shall  be  by  jury  as  heretofore;"  for, 
he  said,  it  appeared  by  its  context  and  immediate  subject  that  it  related  to  the  forms 
and  modes  of  proceeding  upon  the  trial,  and  not  to  the  cases  in  which  the  trial  ought 
to  be  allowed. 

Having  expatiated,  with  great  energy,  upon  the  different  points  of  the  constitu- 
tion,  which  the  subject  brought  into  view ;  having  asserted  the  right  of  every  man 
to  publish  his  sentiments  on  public  proceedings  ;  and  having  urged  the  danger  of  per- 
mitting the  judges,  by  implication,  to  punish  for  offences  against  themselves  (observ- 
ing, that  if  it  was  a  contempt  to  write,  it  was  also  a  contempt  to  speak  of  a  cause 
depending  in  the  Courts)  he  concluded  with  intimating,  that  he  should  take  an  oppor- 
tunity of  submitting  a  resolution  to  the  house,  which  might  serve  to  avert  the  per- 
nicious consequences  of  allowing  the  case  of  Mr.  Oswald  to  grow  into  precedent. 

Mr.  Fitzsimons,  a  member  from  the  city  of  Philadelphia,  now  moved  the  follow- 
ing resolution. 

"Resolved,  That  this  house,  having,  in  a  committee  of  the  whole,  gone  into  a 
full  examination  of  the  charges  exhibited  by  Eleazer  Oswald,  of  arbitrary  and  op- 
pressive proceedings  in  the  justices  of  the  Supreme  Court  against  the  said  Eleazer 
Oswald,  are  of  opinion,  that  the  charges  are  unsupported  by  the  testimony  adduced, 
and,  consequently,  that  there  is  no  just  cause  for  impeaching  the  said  justices." 

The  proposition  contained  in  this  resolution,  gave  rise  to  a  short  but  animated  con- 
versation. On  the  one  hand,  it  was  said,  that,  in  admitting  that  there  was  no  ground 
of  impeachment,  it  was  not  intended  to  concede,  that  the  facts  represented  in  the 
memorial  had  not  been  proved :  and,  on  the  other  hand,  it  was  answered,  that,  if 
there  had  been  proof  that  the  memorialist,  according  to  the  complaint,  "  was  im- 
<«  mured  in  prison,  without  even  the  shadow  of  a  trial,  for  an  imaginary  offence," 
it  would  have  been  the  indispensable  duty  of  the  Legislature  to  vote  for  an  impeach- 
ment. A  compromise,  at  length,  took  place,  and  the  committee  of  the  whole 
agreed  to  report  the  following  resolution. 

"  Resolved,  That  the  charges  exhibited  by  Mr  Eleazer  Oswald  against  the  justi- 
ces  of  the  Supreme  Court,  and  the  testimony  given  in  support  of  them,  are  not  a 
sufficient  ground  for  impeachment." 

But  when  this  report  was  called  up  for  the  decision  of  the  house,  it  was  postponed 
(and  consequently  lost)  on  motion  of  Mr,  Clymer,  in  order  to  introduce  the  resolu- 
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The  Attorney  General  observed,  in  reply,  that  though  he  had  not  1 788. 
been  able  to  discover  any  instance  of  an  indictment  at  common  *— -y—J 
law,  for  killing  an  animal,  or,  indeed,  for  any  other  species  of 
malicious  mischief;  yet,  that  the  reason  of  this  was  probably  the 
early  interference  of  the  statute  law  to  punish  offences  of  such 
enormity  ;  for,  that  in  all  the  precedents,  as  well  ancient  as  mo- 
dern, he  had  found  the  charge  laid  contra  formam  statuti,  except 
in  the  case  of  an  information  for  killing  a  clog  ; — upon  which,  how- 
ever, he  did  not  mean  to  rely.     12  Mod.  33". 

He  said,  that  the  law  proceeded  upon  principle,  and  notmerely 
upon  precedent.  In  the  case  of  Wade  for  embezzling  the  public 
money,  no  precedent  was  produced  ;  and  one  Henry  Shallcross 
was  lately  condemned  in  Montgomery  county,  for  maliciously  burn- 
ing a  barn,  ( not  having  hay  or  corn  in  it  J  though  there  was  cer- 
tainly no  statute  for  punishing  an  offence  of  that  description  in 
Pennsylvania.  The  principle,  therefore,  is,  that  every  act  of  a 
public  evil  example,  and  against  good  morals,  is  an  offence  in- 
dictable by  the  common  law;  and  this  principle  affects  the  killing 
a  horse,  as  much,  at  least,  as  the  burning  an  empty  barn. 

But,  he  contended,  that  there  were  many  private  wrongs  which 
were  punishable  by  public  prosecution:  and  that  with  respect  to 
these  a  distinction  had  been  accurately  established  in  2  Burr.  1 1 29. 
where  it  is  said,  that  u  in  such  impositions  or  deceits  where  com- 
*'  mon prudence  may  guard  persons  against  the  suffering  from  them, 
*'  the  offence  is  not  indictable,  but  the  party  is  left  to  his  civil 

lion  originally  proposed  by  Mr.  Fitzsimons  in  the  committee.  Mr.  Findley  the» 
claimed  the  attention  of  the  members,  and  after  a  judicieus  introduction,  presented 
the  following  resolutions  to  the  chair,   to  supersede  Mr.  Clymer's  motion. 

"  Resolved,  That  the  proceedings  of  the  Supreme  Court  against  Mr.  Eleazcr  Os- 
wald, in  punishing  him  by  fine  and  imprisonmenr,  at  their  discretion,  for  a  con- 
structive or  implied  contempt,  not  committed  in  the  presence  of  the  Court,  no? 
against  any  officer,  or  order  thereof,  but  for  writing  and  publishing  improperly,  or 
indecently,  respecting  a  cause  depending  before  the  Supreme  Court,  and  respecting 
some  of  the  judges  of  said  Court,  was  an  unconstitutional  exercise  of  judicial  pow- 
er, and  sets  an  alarming  precedent,  of  the  most  dangerous  consequence,  to  the  ci- 
tizens of  this  commonwealth." 

"  Resolved,  That  it  be  specially  recommended  to  the  ensuing  General  Assembly, 
to  define  the  nature  and  extent  of  contempts,  and  direct  their  punishment." 

An  interesting  debate  arose  upon  these  resolutions,  in  the  course  of  which,  much* 
that  had  been  said  in  the  committee  was  repeated,  and  many  new  ideas  were  sug- 
gested, upon  the  general  question  of  the  jurisdiction  of  the  Courr  in  cases  of  attach- 
ment. With  respect  to  Mr  Find'ey's  propositions,  that  geruleman  ably  supported 
them  upon  the  spirit  of  the  constitution,  and  the  expediency  of  the  thing  itself. 
But  it  seemed  to  be  satisfactorily  answered  by  Mr.  Lnuis,  1st  That  the  Legislative 
power  is  confined  to  making  the  law,  and  cannot  interfere  in  the  interpretations. 
•which  is  the  natural  and  exclusive  province  of  the  judicial  branch  of  the  government; 
and2dly,  That  the  recommendation  to  the  succeeding  Assembh  would  be  nugatory  \ 
for  the  Courts  of  justice  derive  their  powers  from  the  constitution,  a  source  para- 
mount to  the  Legislature  ;  and,  consequently,  what  is  given  to  them  by  the  former, 
cannot  be  taken  from  them  by  the  latter. 

Mr.  Findley's  motions  were  lost  by  a  considerable  majority;  and  Mr.  Corner's  re '' 
vived  resolution,  adopted  bv  the  house  :  Yeas  34.     N»ys  23. 

Vol.  I.  U  u 
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1788.  "  remedy  for  the  redress  of  the  injury  that  has  been  done  him  ; 
L— y£J>  "  but  where  false  weights  and  measures  are  used,  or  false  tokens 
"  produced,  or  such  methodstaken  to  cheat  and  deceive,  as  people 
"  cannot  bi-<  ant/  ordinary  care  or  prudence  be  guarded  against,  there 
"  it  is  an  offence  indictable." — Accordingly  in  Croxun  Circ.  Comp. 
231.  1  Stra.  595.  S.  C.  Crown  Circ.  Comp.  24.  are  cases  of  pri- 
vate wrongs,  and  yet  punished  by  indictment ;  because,  as  it  is 
said  in  Burroxv,  common  prudence  could  not  have  guarded,  the 
persons  against  the  injury  and  inconveniency,  which  they  respec- 
tively sustained.  The  same  reason  must  have  prevailed  in  an  in- 
dictment at  Lancaster  (the  draft  of  which  remains  in  the  pi-ece- 
dent  book  of  the  successive  Attorney  General  of  this  State)  for 
poisoning  bread,  and  giving  it  to  some  chickens  ;  and  it  applies 
in  full  force  to  the  case  before  the  Court. 

Independent,  however,  of  these  authorities  and  principles,  the 
Jury  have  found  the  killing  to  be  something  more  than  a  trespass; 
and  that  it  was  done  maliciously  forms  the  gist  of  the  indictment ; 
which  must  be  proved  by  the  prosecutor,  and  might  have  been 
controverted  and  denied  by  the  Defendant.  Being  therefore 
charged,  and  found  by  the  verdict,  it  was  more  than  form  ;  it  was 
matter  of  substance. 

The  opinion  of  the  Court  was  delivered  on  the  15th  of  July, 
by  the  Chief  Justice. 

M'Kean,  Chief  justice.  The  Defendant  was  indicted  for 
"  maliciously,  wilfully,  and  wickedly  killing  a  horse,"  and  being 
convicted  by  the  Jury,  it  has  been  urged,  in  arrest  of  judgment, 
that  this  offence  was  not  of  an  indictable  nauire. 

It  is  true,  that  on  the  examination  of  the  cases  we  have  not 
found  the  line  accurately  drawn  ;  but,  it  seems  to  be  agreed,  that 
whatever  amounts  to  a  public  wrong  may  be  made  the  subject  of 
an  indictment.  The  poisoning  of  chickens  ;  cheating  with  false 
dice  ;  fraudulently  tearing  a  promissory  note,  and  many  other 
offences  of  a  similar  description,  have  heretofore  been  indicted  in 
Pennsylvania ;  and  12  Mod.  337.  furnishes  the  case  of  an  indict- 
ment for  killing  a  dog  ; — an  animal  of  far  less  value,  than  a  horse, 
breaking  windows  by  throwing  stones  at  them,  though  a  sufficient 
number  of  persons  were  not  engaged  to  render  it  a  riot ;  and  the 
embezzlement  of  public  monies,  have,  likewise,  in  this  State  been 
deemed  public  wrongs,  for  which  the  private  sufferer  was  not  alone 
entitled  to  redress;  and  unless,  indeed,  an  indictment  would  lie, 
there  are  some  very  heinous  offences,  which  might  be  perpetra- 
ted with  absolute  impunity  ;  since  the  rules  of  evidence,  in  a  ci- 
vil suit,  exclude  the  testimony  of  the  party  injured,  though  the 
nature  of  the  transaction  generally  makes  it  impossible  to  pro- 
duce any  other  proof. 

For  these  reasons,  therefore,  and  for  many  others  which  it  is 
unnecessary  to  recapitulate,  as  we  entertain  no  doubt  upon  the 
subject,  we  think,  the  indictment  will  lie. 

Let  judgment  be  entered  for  the  Commonwealth.^ 
*  Se«  ant.  41.  jResp,  \,  Svieer,  2  Hall.  Hep.  299.  in  not. 
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JAMES  v.  BROWNE. 

HP  HIS  was  an  action  of  Account  render,  brought  by  one  partner 
against  another,  and  several  issues  were  joined  on  the  pleas, 
1st  of  Ne  ungues  Receiver,  and  2d  Fully  accounted.  In  the  decla- 
ration the  Plaintiff  and  Defendant  were  named  Merchants,  and 
the  Defendant  was  charged  as  a  Receiver  of  monies  to  the  joint 
benefit  of  the  company  from  three  persons,  and  the  proof  was  of 
a  receipt  from  one  of  them. 

For  the  Defendant,  it  was  contended,  that  as  he  had  not  been 
charged  as  Bailiff,  in  order  to  make  him  accountable  as  Receiver^ 
it  was  incumbent  upon  the  Plaintiff  to  state  in  his  declaration,  by 
whose  hands  the  monies  were  received,  and  to  prove,  according- 
ly, a  receipt  by  the  hands  of  such  person,  or  persons,  Bull  L.  N. 
P.  121.  That  unless  the  proof  went  to  all  the  persons  stated  in 
the  declaration,  he  failed  in  his  action  ;  or,  at  least,  that  the  ver- 
dict must  be  conformable  to  the  evidence,  which  was  only  of  a 
receipt  bv  the  hands  of  one,  so  that  the  judgment  quod  computet y 
pursuing  the  verdict,   must  be  restricted  to  that  receipt  alone. 

But  it  was  answered,  and  so  ruled  by  the  Court  in  their 
charge  to  the  Jurv,  that,  however  the  law  stood  in  the  case  of 
a  Common  Receiver,  yet,  as  between  Copartners,  the  action  of 
account  render  would  be  nugatory,  if  the  same  doctrine  prevailed. 
That  in  Pennsylvania  particularly,  where  there  is  no  Court  of 
Chancery  to  compel  a  disclosure  of  the  numerous  aud  extensive 
transactions,  which  one  partner  might  manage  for  the  joint  bene- 
fit of  the  company,  there  would  be  no  remedy,  unless  this  action 
were  liberally  extended.  That  between  partners,  therefore,  it  is 
sufficient  for  the  Plaintiff  to  charge  the  Defendant,  generally,  with 
the  receipt  of  the  money  to  their  joint  benefit ;  and  having  proved 
a  receipt  by  the  hands  of  any  one  of  the  persons  mentioned  in  the 
declaration,  he  is  entitled  to  a  general  verdict  upon  the /z/wMssue. 
Then,  on  the  judgment  quod  computet,  all  the  accounts  between 
the  parties  will  come  before  the  auditors,  without  particular  re- 
spect to  the  receipts  proved  upon  the  trial. 

No  evidence  being  offered  by  the  Defendant,  in  suptport  of  the 
second  plea,  the  Jury  gave  general  verdicts  for  the  Plaintiff  upon 
both  issues  ;  and  thereupon  judgment  quod  computet  was  entered. 

Afterwards,  when  the  Court  were  about  to  appoint  auditors  in 
this  cause,  the  Chief  Justice  made  the  following  observations: 

M'Kean,  Chief  Justice.  The  necessity  of  a  liberal  extension 
of  the  action  of  account  render  between  joint  partners,  is  apparent, 
not  only  from  the  nature  of  the  case,  but  from  this  circumstance 
also,  that  the  parties  would  otherwise  be  destitute  ef  any  means 
to  arrive  at  justice  :  For  the  action  on  the  ca^e,  though  benefi- 
cially construed  in  modern  practice, would  cettainivbe.madequate ; 
and  we  have  no  Court  of  Chavicery  to  interpose  an  equitable  ju- 
risdiction.    The  action  of  account  has,  we  know,  been  almost 
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disused  in  England  for  a  century  past ;  but  this  is  owing  to  the 
greater  facility  of  obtaining  settlements  in  the  Court  of  Chance- 
ry, by  a  reference  to  the  masters -;  and  there  are  many  cases  in 
the  books  which  point  out  the  expediency  and  propriety  of  the  in- 
terference of  that  Court.  If,  indeed,  it  had  not  assumed  a  com- 
petent jurisdiction  in  this  respect,  I  am  persuaded,  that,  in  order 
to  accomplish  justice,  the  Court  of  King''?,  Bench  would  have  done 
what  we  are  now  obliged  to  do.  For,  it  is  the  duty  of  Judges 
to  see  the  laws  faithfully  administered,  ^and  to  promote  the  pro- 
per means  for  obtaining  that  end. 

Hence  v  is,  that  here,  in  an  action  of  account  render  between 
partners,  if  these  facts  are  proved — that  a  partnership  existed — 
that  the  Defendant  was  the  acting  partner — and  that  he  received 
am  part  of  the  sum,  from  any  of  the  persons  mentioned  in  the 
deelaration — we  shall  uniformly  oblige  him  to  render  an  account 
of  his  transactions.  It  would  be  hard,  indeed,  if,  while  the 
books  and  documents  remain  in  the  hands  of  the  Defendant,  the 
Plaintiff  were  bound  to  state  in  his  declaration  every  receipt  in 
which  he  was  interested,  and  to  be  condemned  to  lose,  under 
such  circumstances,  his  portion  of  every  credit  he  omitted  to  in- 
sert, in  the  course  of  a  msreant  e  transaction,  consisting,  per- 
haps, of  ten  thousand  items. 

It  should  be  observed,  likewise,  that  there  is  a  distinction  in 
the  general  law  as  to  Bailiffs  and  Receivers  ;  the  former  being  en- 
titled to  reasonable  expences,  which  the  laiter  cannot  recover. 
This  distinction,  however,  does  not  apply  to  the  case  of  partners 
in  trade  ;  for,  one  partner,  though  charged  as  a  receiver,  is  en- 
tith  d  to  every  just  allowance  against  the  other. 

Nor  does  the  verdict  of  the  jury  affect  the  principles  of  the 
settlement ;  for,  suppose  I  engage  in  trade  with  another  man,  and. 
pay  into  his  hands  a  £,  1000,  as  my  share  of  the  stock  ;  if,  after- 
wards, I  bring  an  action  of  account  render  against  him,  and  the 
Jury  find  the  receipt  of  this  money  ; — such  finding  does  not  surely 
fix  the  sum  for  which  he  shall  be  responsible  to  me,  but  the  au- 
ditors will,  nevertheless,  on  the  one  hand,  allow  me  a  propor- 
tion of  any  profits  which  have  been  accumulated  ;  or,  on  the 
other  hand,  charge  me  with  a  proportion  of  any  losses  or  ex- 
pences that  may  have  happened  in  our  joint  negotiations.  Co% 
Lit,  172.  a— sec.  259. 

BUTCHER  v.  COATS. 

TWO  witnesses,  who  had  been  duly  served  with  a  Subpcena^ 
were  brought  before  the  Court  upon  an  attachment ;  but 
having  satisfactorily  proved,  that  the}-  were  so  much  indisposed, 
as  to  be  utterly  incapable  of  attending  in  obedience  to  the  Sub- 
pcena*  they  were  discharged. 

And,  by  the  Court  :  As  we  do  not  find  these  persons  in  con- 
tempt, the  costs  of  the  attachment  must  abide  the  event  of  the  suit. 


Common  Pea& 
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MURDOCH  v.  WILL. 

THIS  was  an  action  against  the  late  Sheriff  for  taking  insuf- 
ficient sureties  on  a  replevin  bond  ;  and  the  President,  in 
his  charge  to  the  Jury,  laid  down  the  following  positions. 

1.  That,  as  the  law  gives  the  remedy  of  a  distress  to  a  landlord, 
it  is  incumbent  upon  the  Sheriff  to  see  that  the  security  is  good, 
before  he  returns  the  property  on  a  replevin. 

2.  That  evidence  of  a  vague  report  of  the  surety's  being  in 
good  circumstances  is  not  sufficient  to  repel  the  proof  made  by 
the  Plaintiff,  that  his  circumstances  were  bad  at  the  time  of  the 
replevin. 

3.  That  the  value  of  the  distress,  at  the  time  of  the  replevin, 
and  not  the  amount  of  the  rent  due,  is  the  proper  measure  of 
damages  in  this  action. 

4.  That,  therefore,  the  goods  distrained  ought  (although  a  con- 
trary practice  has  prevailed)  to  be  valued  before  they  are  deli- 
vered on  a  replevin. 

Verdict  for  the  Plaintiff  for  the  value  of  the  goods  distrained. 


INGLES  v.  BRINGHURST. 

JNDEBITATUS  Assumpsit  for  money  laid  out  and  expended, 
"*  &c.  The  case  was  this. — The  Plaintiff,  Ingles,  had  a  house 
in  the  district  of  South-war  k,  against  the  wall  of  which  one  Wa- 
ters had  erected  another  house.    Waters  becoming  insolvent,  his 
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1788.  house,  on  the  1st  of  August,  1774,  was  sold  under  a  Venditioni 
V--v— >  Exponas  to  one  Ridley;  but  he,  also,  falling  into  distress,  the 
house,  by  virtue  of  a  similar  process  against  him,  was  again  sold, 
on  the  7th  of  March,  1776,  to  the  Defendant,  Bringhurst,  lor 
a  full  and  valuable  consideration.  In  the  advertisements  publish- 
ed on  the  occasion  of  these  successive  sales,  no  other  incum- 
brance v/as  mentioned,  than  a  ground-rent  of  £.  6;  and  the  De- 
fendant had  remained  in  quiet  possession  of  the  premises  until 
about  two  or  three  years  ago,  when  the  Plaintiff  demanded  of  him 
one  half  of  the  cost  of  the  party  wall  between  the  above  mentioned 
houses;  and, the  demand  being  refused,  he  brought  this  action  to 
recover  the  amount. 

The  question,  therefore,  agitated  on  the  trial,  was,  whether 
the  claim  for  a  reimbursement  of  a  moiety  of  the  cost  of  a  party 
wall,  under  the  act  of  Assembly,  (see  1  State  Laws  293.)  was  a 
lien  upon  the  land,  or  only  a  personal  charge  against  the  builder 
of  the  second  house  ? 

The  Plaintiff'  called  several  witnesses  (who  had  been  regulators 
of  considerable  experience)  in  hopes  of  establishing  a  custom  fa- 
vourable to  his  pretensions.  They  only  proved,  however,  that 
the  valuation  of  a  party  wall  was  never  made  until  the  second 
house  was  built;  and  that,  even  afterwards,  it  was  frequently  post- 
poned for  four  or  five  years.  One  of  the  witnesses,  indeed,  said, 
that  he  remembered  an  instance  where  the  purchaser  paid  the  moi- 
ety of  the  cost  of  the  party  wall,  and  not  the  original  builder  of 
the  second  house  ;  but  he  could  not  ascertain  whether  this  was 
the  effect  of  any  agreement  of  the  parties,  or  not. 

The  argument  was  conducted  by  Levy  for  the  Plaintiff,  and  by 
Tilgh?nan  and  H allow  ell  ior  the  Defendant. 

For  the  Plaintiff,  it  was  urged,  that,  in  a  variety  of  cases,  the 
law  favoured  and  supported  a  usage  in  particular  matters,  even 
before  it  had  attained  all  the  characteristic  qualities  of  a  custom. 
Thus,  the  general  rule  of  law  entitles  a  lessee  pur  autcr  vie  to 
emblements,  but  not  a  tenant  for  years  ;  and  yet,  on  the  usage  of 
a  particular  place,  it  was  determined,  that  where  there  was  a 
lease  for  one  year  from  the  25th  of  March,  the  lessee  might 
(after  the  expiration  of  the  term  on  the  succeeding  25th  of  March) 
enter  at  the  October  harvest,  upon  the  arable  lands,  and  remove 
the  crop,  notwithstanding  the  positive  limitation  of  his  contract. 
Doug.  361.  A  warrant  of  attorney  to  confess  a  judgment  is, 
by  the  course  of  the  Court  (which  is  the  law  of  the  Court)  made 
irrevocable  ;  and  vet  it  is  the  nature  of  all  letters  of  attorney  to 
be  revocable.  Farrest.  95.  In  Pennsylvania,  likewise,  several 
striking  precedents  have  been  established  upon  this  point.  On 
proof  that  it  was  a  usage  among  tanners  to  work  in  and  out  for 
three  vatches,  it  was  lately  decided  in  this  Court,  that,  for  that 
purpose,  the  lessee  of  a  tan-yard  was  entitled  to  hold  ovev 
the  possession,  although  his  agreement  was  for  a  fixed  and  de- 
terminate time.  So  in  the  case  of  a  Feme  Couvert,  v.- ho  could 
not  at  common  law  convey  her  maiden  lands  but  by  .finey  yet, 
as  it  had  been  the  constant  usage  of  the  province  to  make  such 
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conveyances  by  deeds  of  bargain  and  sale,  the  visage  was  recog-  1788. 
nized  by  the  Court,  and  the  deeds  adjudged  to  be  obligatory.  v_^-~j 
Lloijdys  Lessee  v.  Taylor,  ant.  17 — In  the  case  at  bar,  it  is  proved 
to  have  been  the  general  usage,  not  to  value  the  party  wall  till 
the  second  house  is  built;  and,  even  then,  it  is  frequently  delay- 
ed for  several  years  ;  so  that  it  must  necessarily  be  inferred,  that 
the  usage  extends  to  make  the  purchaser  of  the  second  house,  as 
iiable  as  the  person  who  built  it,  for  the  moiety  of  the  partition  ; 
ol  which  indeed,  all  the  positive  evidence  has  been  given,  that 
the  nature  of  the  case  affords. 

For  the  Defendant  .wo  points  were  made. — 1st.  That  the  action 
could  not  be  maintained  at  common  law.  And  2d.  That  it  was 
not  authorized  by  the  act  of  Assembly. 

1.  On  the  jirst  point,  it  was  observed,  that  bonajide  purchasers 
for  a  valuable  consideration  are  highly  favoured  in  law  ;  2  Black. 
Com.  24'/.  and  of  these,  purchasers  under  an  execution  are  the 
most  esteemed  ;  insomuch  that  if  the  execution  is  afterwards  set 
aside  for  irregularity,  they  shall  nevertheless  hold  the  lands.  2 
Bac.  Abr.  370.  1  State  Laivs  52.  Pursuing  this  regard  for  honest 
purchasers,  if  a  trustee  sells  trusts  lands  for  a  valuable  conside- 
ration, without  giving  notice  of  the  trust,  the  law  declares  that 
the  buyer  shall  hold  the  lands  discharged.  Cas.  Temp.  Talb.  260. 
and  even  if  a  man  purchases  for  a  valuable  consideration  with  no- 
tice of  a  settlement,  from  one  who  who  bought  without  notice, 
he  shall  shelter  himself  under  the  first  purchaser.  1  Atk.  571.  The 
Defendant  is  a  bonajide  purchaser  under  an  execution,  for  a  valu- 
able consideration,  without  notice  of  the  Plaintiff's  demand  :  He 
is,  therefore,  in  all  respects,  within  the  benefit  of  these  authori- 
ties, and  ought  not  to  be  made  responsible  for  the  negligence  of 
the  Plaintiff,  who  had  it  in  his  power  to  recover  from  the  original 
owner  of  the  house,  who  knew  of  the  sales,  who  never  gave  no- 
tice of  his  claim  at  the  times  of  sale,  and  who  has  suffered  so 
long  a  period  to  elapse  before  he  made  a  demand,  as  to  justify 
a  presumption,  that,  whatever  was  due,  has  been  paid.  Cowp. 
109.  If,  indeed,  a  man  will  stand  by  at  the  time  of  sale,  and 
not  disclose  his  lien,  the  law  deems  him  guilty  of  a  fraud,  and 
postpones  his  right  to  that  of  the  purchaser.  2  Atk.  83.  Gilb.  Eg. 
Rep.  85.  1  Ves.  94.  In  the  present  case  particularly,  it  would  be 
highly  dangerous,  if  the  rule  were  otherwise  ;  for,  there  is  no  re- 
cord, as  in  the  cases  of  mortgages  and  judgments,  to  which  a 
man  can  refer  in  order  to  ascertain  the  incumbrances  that  will 
thus  affect  his  purchase  ;  nor  is  there  any  means  by  which  a  re- 
mote purchaser  can  shew  that  the  lien  has  been  discharged  by 
his  predecessors. 

It  is  evident,  then,  that  a  lien  of  this  kind  can  only  be  created 
by  the  operation  of  law,  or  the  act  of  the  parties.  It  is  not  pre- 
tended that  the  Defendant  is  liable  from  his  own  act ;  for,  he  nei- 
ther built  the  house,  nor  assumed  to  pay  the  money;  and,  when 
the  Plaintiff  would  avail  himself  of  a  usage,  it  is  incumbent  up- 
on him  to  make  strict  proof  of  its  existence ;  which  he  has  fail- 
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1788.  ed  in  doing  upon  this  occasion, — whatever  might  be  the  effect  of 
^-y^—/  the  testimony,  as  between  Ingles  and  Waters^  the  original  build- 
ers of  the  houses,  to  whom  alone  it  has  any  relation. 

2.  Nor,  on  the  second  point,  is  the  action  authorized  by  the 
act  of  Assembly.  The  words  relating  to  this  controversy  are, 
that  "the  first  builder  shall  be  reimbursed  one  moiety  of  the 
**  charge  of  the  party  wall,  or  for  so  much  as  the  next  builder 
"  shall  have  occasion  to  make  use  of,  before  he  shall  in  any  wise 
use  or  break  into  the  said  zvall,  &c." — Here  then  is  the  remedy 
■which  by  operation  of  law  is  given  to  the  first  builder  ;  and  when 
a  statute  gives  a  new  remedy  the  party  must  take  it  on  the  terms 
of  the  act,  2  Burr.  Fitzg.  47.  3  Lev.  48.  Fitz.  85.  1  Vent.  104. 
Stra.  The  Plaintiff*  was  empowered  to  compel  a  reimbursement 
of  the  moiety  of  his  expences  before  Waters  could  use  the  zvall; 
and  if  he  has  neglected  to  do  so,  although  it  would  perhaps  be 
unjust  in  Waters  himself  to  refuse  the  payment,  yet  there  is  n» 
legal  or  moral  obligation  that  can  bind  a  subsequent  purchaser ; 
for,  on  the  spirit  and  words  of  the  act,  he  had  a  right  to  presume 
that  the  claim  was  already  satisfied  ;  or,  if  he  had  known  that  it 
was  not,  he  might  have  insisted  on  some  abatement  in  the  price. 
The  first  builder,  indeed,  could  have  no  greater  lien  than  the  car- 
penter, or  mason,  who  built  the  house.  In  Englaiid,  where  real 
estate  is  not  liable  for  the  payment  of  single  contract  debts,  if  a 
house  descends  to  the  heir  he  is  not  bound  to  pay  the  carpenter 
that  repaired  it,  who  can  only  resort  to  the  personal  estate  for  sa- 
tisfaction. 1  Fes.  155.  So  here  ;  as  the  Plaintiff  allowed  the  se- 
cond builder  to  use  the  party  wall  before  he  exacted  the  contribu- 
tion which  the  law  allows  ;  it  became  a  matter  of  mere  personal 
confidence  ;  and,  however  the  person  of  Waters  might  be  liable, 
his  house  and  lot  were  effectually  discharged. 

For  the  Plaintiff,  in  reply.  As  the  Defendant  has  not  relied 
on  the  statute  of  limitations  in  his  plea,  no  argument  from  the 
lapse  of  time  can  apply.  Nor  is  it  any  reason  that  the  Plaintiff 
should  lose  his  claim,  because  the  Sheriff  omitted,  or  neglected, 
to  make  it  known  at  the  time  of  sale?  and  there  is  no  ground  to 
presume  (nor  ought  fraud  ever  to  be  presumed,  2  Atk.  83.)  that 
the  Plaintiff  knew  when  the  sale  was.  Incumbrances  inlaw  or 
equity  are  not  altered  or  affected  by  a  Sheriff's  sale.  The  Sheriff 
has  no  authority  to  bind  a  stranger  to  the  process  under  which  he 
sells:  and  this  distinguishes  the  case  from  that  of  the  trustee, 
whose  acts  are  binding  upon  the  cestui/  que  trust.  It  is  clear  that 
a  mortgage  shall  divest  the  title  of  a  purchaser,  though  the  mort- 
gage wras  not  mentioned  at  the  sale  ;  for,  the  Sheriff  only  sells 
the  right  which  the  Defendant  had  in  the  premises.  The  De- 
fendant ought  to  have  enquired  whether  the  Plaintiff's  claim  was 
satisfied;  and  the  law  does  not  help  those  who  sleep,  but  only  those 
who  are  active  and  vigilant. 

The  right  given  by  the  act  of  Assembly  to  be  paid  before  is  a 
new  and  extraordinary  one ;  for,  the  common  law  admits  of  no 
compensation  until  value  received.  There  is  not  any  remedy, 
however,  pointed  out  for  the  recovery  of  this  new  right  j  and  it 
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will  hardly  be  pretended  that  an  action  would  lie  before  the*  second  1  78S. 
house  was  begun;  until  which  time  it  is  impossible  to  say  how  ^'^ 
much  of  the  wail  is  wanted,  nor,  consequently,  how  much  con- 
tribution is  due.  But  the  Plaintiff  does  not  insist  on  this  new 
right;  he  does  not  ask  for  payment  before,  but  long  after  his  wall 
has  been  used;  and  surely,  the  Legislature  that  gave  a  right  in 
the  former  case,  must  h  tve  admitted  a  much  stronger  right  to  re- 
cover in  the  latter  ;  for,  he  who  uses  another's  property  is  liable, 
at  all  times,  to  pay  for  it.  This,  indeed,  is  a  principle  of  natu- 
ral justice  paramount  to  all  acts  of  Assembly;  and,  as  every  con* 
tinuance  of  a  nuisance  is  as  culpable  as  the  original  offence,  the 
Defendant's  continuing  to  occupy  and  use  the  Plaintiff's  wall,  is, 
in  itself,  sufficient  to  make  him  liable  to  the  present  demand. 

Shippen,  President.  The  principal  point  in  this  case  is,  whe- 
ther under  our  act  of  Assembly,  the  moiety  of  the  cost  of  a  party 
wall,  is  a  personal  charge  against  the  builder  of  the  second  house, 
or  such  a  lien  upon  the  house  itse  f,  as  shall  render  it  liable  to 
the  reimbursement  of  the  first  builder,  into  whose  hands  soever 
it  may  come  ? 

Lien  is  a  technical  term,  that  means  a  charge  upon  lands,  run- 
ning with  them,  and  incumbering  them  in  every  change  of  owner- 
ship ;  as  mortgages,  judgments,  ground  rents,  &c.  There  are 
some  liens,  also,  created  by  statute  ;  as,  in  the  very  act  in  ques- 
tion, where  a  perpetual  lien  is  clearly  given  to  the  first  builder 
of  a  party  wall,  for  so  much  of  his  neighbour's  land,  as  one  half 
of  the  breadth  of  the  wall  shall  cover-  It  is  enacted,  at  the  same 
time,  that  the  second  builder,  having  the  use  of  one  half  of  the 
wall,  shall  reimburse  one  half  of  the  expence  of  building  it; 
which  is  a  reasonable  and  useful  regulation,  calculated  to  prevent 
animosities  and  disputes. 

Whether,  however,  a  purchaser  of  the  second  house,  after  it 
is  built,  shall  be  liable  to  the  claim  of  the  first  builder,  who  has 
neglected,  or  declined,  to  insist  upon  the  pay  i.ent,  before  his 
wall  was  broken  into,  has  been  made  a  question,  but,  I  think,  it 
is  easily  resolved  by  attending  to  the  expression  and  manifest 
intent  of  the  law. 

The  act  of  Assembly  declares  that  the  first  builder  shall  be 
reimbursed  ;  but  it  also  prescribes  the  time  of  reimbursement  to 
be,  before  the  second  builder  shall  in  any  wise  use,  or  break  into  the 
zva.'l.  This,  it  has  been  observed,  is  an  indefinite  right  of  pay- 
ment; for,  until  the  second  house  is  begun,  it  cannot  always  be 
ascertained  how  much  of  the  wall  will  be  wanted,  nor,  until  then, 
is  there  any  form  of  action  in  which  a  recovery  can  be  had.  But 
this  argument  may,  at  once,  be  obviated  by  considering,  that  if 
a  man  makes  a  breach  in  my  wail,  he  is  a  trespasser,  ami,  gene- 
rally speaking,  I  have  a  competent  remedy  for  the  injury  which 
he  has  done.  The  act  of  Assembly,  however  provides,  that  any 
person  whose  lot  joins  upon  my  house,  may  lawfully  use  and  break 
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1788.  into  the  wall,  if  he  has  first  paid  me  a  moiety  of  the  cost  of  build- 
l-"v— ^  ing  it.  Now,  although  no  action  will  lie  to  recover  this  moiety 
until  the  second  house  is  actuallv  begun,  yet,  if  it  is  begun  and 
a  breach  made  in  the  wall  before  the  payment,  the  builder  is  con- 
sidered as  a  trespasser,  notwithstanding  half  of  the  wall  is  raised 
upon  his  ground;  and  in  an  action  of  trespass  against  him,  he 
could  not  justify  under  this  act.  Or,  perhaps,  the  Plaintiff  might 
wave  the  trespass  and  bring  an  action  on  the  implied  assumption 
for  money  paid  for  the  Defendant's  use. 

The  difficulty,  indeed,  of  ascertaining  how  much  the  first  build- 
er is  entitled  to  receive,  until  the  second  house  is  erected,  has 
given  rise  to  the  usage  that  has  been  proved  ;  but  this  extends  no 
further  than  to  shew,  that  the  valuation  of  the  party  wall  is  never 
made  before  the  second  house  is  built,  and,  often,  not  until  seve- 
ral years  afterwards.  The  usage,  to  this  effect,  may  have  a  rea- 
sonable foundation  ;  but  to  reach  the  present  case  the  evidence 
of  a  usage,  if  at  all  admissible,  ought  to  have  shewn,  that,  for  a 
long  series  of  years,  the  owner  of  the  second  house,  however 
remote  from  the  builder,  was  held  liable  to  pay  the  moiety  of  the 
charge  of  the  party  wall.  This  has  not,  I  think,  been  satisfac- 
torily done. 

1'he  Plaintiff  then  contends  for  his  claim  upon  another  princi- 
ple, that,  as  the  Defendant  has  the  use  and  occupation  of  the 
wall,  he  ought  to  be  proportionally  liable  for  the  cost  of  building 
it;  and  this  would  certainly  be  a  strong  argument,  if  a  lien  ac- 
tually existed.  But,  if  the  moiety  of  a  party  wall  is  only  a  per- 
sonal charge  against  the  second  builder,  there  is  no  more  reason 
that  a  subsequent  purchaser  should  be  responsible  for  that,  than 
for  the  payment  of  the  brickmaker  or  mason.  Considering  it, 
therefore,  as  a  lien,  it  will  bind  the  estate,  like  a  mortgage  or 
judgment;  but,  considering  it  as  a  personal  charge,  the  Plaintiff, 
upon  an  implied  contract  (as  well  as  the  tradesmen  who  were  em- 
ployed, upon  an  express  one)  must  resort  to  Waters  for  payment 
and  satisfaction  of  his  demand. 

This,  therefore,  brings  it  to  the  original  question,  whether,  in 
this  case,  a  lien  exists  or  not?  And  the  Court  are  clearly  of  opi- 
nion that  it  does  not.  Why,  indeed,  should  the  Legislature  have 
directed  the  payment  to  be  made  before  the  breach,  if  they  meant 
that  the  second  house  should  be  for  ever  charged  with  the  cost  of 
the  party  wall,  whoever  might  be  the  owner  ?  in  almost  every  in- 
stance of  a  lien  there  is  some  record  by  which  it  is  announced  to 
the  public,  and  to  which  every  man  may  have  access.  But  here, 
it  is  a  dormant  transaction  ;  the  claim  is  not  known  when  the  sale 
takes  place,  so  that  the  purchaser  loses  the  opportunity  of  indem- 
nifying himself;  and,  even  if  it  had  been  satisfied  by  the  first 
builder,  or  the  intermediate  purchaser,  that  is  a  fact  which  it 
cannot  be  in  the  Defendant's  power  at  this  time  to  establish. 

Verdict  for  the  Defendant. 
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M'KEGG  v.  CRAWFORD. 

IN  this  cause  there  was  a  rule  to  try  next  term,  or  non  pros  ;  the 
term  bring  elapsed,  Levy,  at  the  set;lement  of  the  docket,  sign- 
ed the  non  pros  in  the  Prot/ionotari/s  office  ;  and  now  Armstrong- 
moved  to  set  it  aside. 

Shippen,  President: — This  is  not  like  a  rule  to  plead,  or  de- 
clare ;  for,  a  trial  is  a  thing  that  must  be  in  the  face  of  the 
country.  A  non  pros  of  this  kind  ought,  therefore,  to  be  moved 
for  in  Court,  when  the  Plaintiff  may  assign  reasons  for  the  de- 
lay of  trial. 

The  Court  seemed  satisfied  that  the  non  pros  ought  to  be  set 
aside,  but  at  the  request  of  Levy,  who  thought  he  could  produce 
some  authorities  on  the  subject,  they  only  granted  a  rule  to  shew 
cause,  &c.     The  rule,  however,  was  afterwards  made  absolute. 


GEYER  v.  SMITH. 

THE  referees   appointed  in  this  cause,  applied  to  the  Court 
for  instructions  on  a  point  of  law,  in  order  to  guide  them 
in  making  their  report. 

But,  by  the  Court  : — The  referees  must  first  exercise  their 
judgment  upon  the  lights  they  have  received  ;  and  the  question, 
being  afterwards  brought  regularly  before  us,  we  will  determine, 
whether  they  have  acted  right  or  not.  It  would  not  only  be  an 
inconvenient  practice,  but,  in  a  great  degree  destructive  of  the 
principle  and  uses  of  a  reference,  if  such  applications  were  to 
be  complied  with;  and,  therefore,  we  think  it  is  proper  to  avoid 
establishing  a  precedent.* 

*  Afterwards,  in  June  term  1789,  the  point  of  law  was  argued  on  the  report  of 
the  referees.  The  action  was  brought  against  the  Defendant  as  administrator  of 
Robert  Smith  on  a  bond  take'n  by  Geyer  from  the  administrator  for  the  intestate's 
debt,  naming  himself  administrator.  The  question  was,  whether  the  PlaintitF,  on 
the  judgment  against  the  administrator  on  this  bond,  could  take  the  estate  of  the 
intestate  in  execution  ? 

It  was  argued  by  Sergeant,  Fisher,  and  Wilson,  that  he  could  not  ;  if  being  the 
proper  debt  of  the  Defendant  himself,  and  they  cited  several  authorities. 

Ingersol,  on  the  part  of  the  Plaintiff,  said,  that  on  considering  the  law,  he  had 
no  encouragement  to  argue  it. 

Shippen-,  President.  The  case  having  been  broke  at  the  last-Court,  I  have  look- 
ed into  the  point,  and  find  other  cases  than  those  cited  at  the  i>ar,  which  shew,  that 
a  creditor  taking  a  bond  from  the  executor  or  administrator,  dischatges  the  old 
debt ;  that  the  calling  himself  execctor,  or  administrator,  in  the  bond,  is  surplu- 
sage, and  that  he  is  chargeable  onlv  in  his  own  right.  1  Mod.  225.  10  Mod,  254. 
Cro.  EL  406.     9  Co.  93.     Vin.  Ex'.oQi. 
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t^J  PENMAN  et  a!,  v.  WAYNE. 

'"THHIS  cause  came  again  before  the  Court,  in  consequence  of 
J.  the  former  decision,  (hat,  on  the  rule  to  shew  cause  why 
the  writ  should  not  be  quashed,  "the  Defendant  may  controvert 
the  fact  of  his  not  being  resident  in  the  State  for  two  years  next 
before  the  writ  issued,"  which  was  stated  in  the  deposition  filed 
on  the  part  of  the  Plaintiff,  in  order  to  ground  a  Capias  against 
him,  notwithstanding  his  bi  ing  a  freeholder.     See  ant.  241- 

Sergeant  now  produced  an  additional  affidavit,  setting  forth, 
that  the  Defendant  had  left  this  State,  and  resided  in  Georgia 
(where  he  had  a  considerable  property)  for  upwards  of  fifteen 
months,  next  before-  the  writ  issued. 

In  opposition  to  which  Lewis  examined  a  witness,  who  proved 
that  the  Defendant  had  a  real  estate  in  Chester  county,  whereon 
hi-  wife  and  several  children  constantly  resided  ;  that  he  had  ex- 
pressed an  intention  of  selling  hi?  propert)  in  Georgia;  thathe  never 
meant  permanently  to  reside  there,  but  went  thither  upon  parti- 
cular business  ;  and  that  as  soon  as  that  was  transacted  he  design- 
ed to  return  to  his  estate  and  family  in  Pennsylvania. 

The  Court  were  unanimously  and  clearly  of  opinion,  that, 
upon  these  circumstances,  the  Defendant  ought  to  be  considered 
as  a  resident  of  the  State  of  Pennsylvania,  and  was  entitled  to 
his  privilege  as  a  freeholder. 

Whereupon  the  rule  to  shew  cause  why  the  writ  should  not  be 
quashed,  wis  made  absolute. 


BARNARD  v.  FIELD. 

Iy  ULE  to  shew  cause  why  the  Capias  issued  in  this  case  should 
\.  n.>t  be  quashed,  the  Defendant  being  a  freeholder.  As  the 
Plaintiff  had  dv  laved  issuing  process  until  within  three  or  four 
da)s  of  the  term,  he  could  not  issue  a  summons,  (which,  must 
be,  at  Last,  ten  davs  before  the  return)  but  he  had  directed  the 
Sh'  riff  to  accept  the  Defendant's  appearance,  by  an  indorsement 
on  the  Capias. 

ffeaily,  in  shewing  cause  against  the  rule,  observed,  that  the 
words  of  the  act  were,  that  a  freeholder  should  not  be  arrested 
or  detained  ;  that  in  the  mode  here  adopted,  there  had  been  no 
detention  ;  and  that  it  was  sanctioned  by  an  uniform  practice  in 
similar  i  ases. 

Todd  insisted,  for  the  Defendant,  that  in  no  case,  upon  no 
terms,  shall  a  Capias  issue  against  a  freeholder,  unless  he  is 
brought  within  the  exceptions  of  the  act.  ' 
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Shippen,  President.  The  act  of  Assembly  expresslv  directs  1788. 
that  the  process,  to  be  issued  against  a  freeholder,  shall  be  a  v— -v— » 
Summons.  Upon  the  writ  which  has  issued  in  this  case,  the  De- 
fendant must  be  arrested  bt  lore  his  appearance  can  be  accepted  ; 
and  it  might  hereafter  be  doubted,  under  our  act  of  Assembly, 
whether  in  submitting,  even  upon  those  terms,  to  the  Capias,  he 
has  not  forfeited  his  privilege  to  be  sued  by  a  Summons. 

The  tule  made  absolute. 


T 


re 


ABBOT  v.  PINCHIN. 
HERE  was  a  rule  of  reference  in  this  cause,  the  report  to 
be  made  to  next  term.  After  the  next  term,  however,  the 
ferees,  who  had  never  met  on  the  business,  were  changed  by 
consent,  and  the  report  made  returnable  into  office:  Whereupon 
it  was  said  bv  Shippen,  President,  that  the  rule  for  reporting  to 
the  next  term,  was  expired  by  its  own  limitation,  and  die  case, 
in  that  respect,  open  to  any  new  agreement  of  the  parties. 

RAPELIE  etal.  v.  EMORY. 

ON  the  trial  of  his  cause,  it  was  ruled  by  Shippen,  President, 
that  where  one  man  has  received  money  belonging  to  an- 
other, and  has  retained  it  without  the  consent  of  the  owner,  it 
is  to  be  considered  in  the  same  light  as  money  lent,  andoughtto 
carry  interest.  H^  said  that  diis  case  was  clearly  distinguisha- 
ble from  that  of  goods  sold  and  delivered,  where  no  money  actu- 
ally passes  between  the  parties,  and  interest  is  not  due  of  course."* 

OXLEY  v.  COWPERTHWAITE,  Sheriff. 

HP  HIS  was  an  action  against  the  Sheriff  for  taking  insufficient 
A  sureties  on  a  replevin  bond  ;  and  the  question  material]}'  dis- 
cussed on  the  trial,  was,  whether  a  Sheriff  is  responsible  that  the 
sureties  shall  prove  sufficient  on  the  event  of  the  replevin  ;  or  only 
that  they  were  of  good  credit  at  the  time  of  their  entering  into 
the  bond  ? 

*  See  ant.  265.  Henry,  ex'or.  v  Riik  et  at.  ant.  315.  Williams  v.  Craig.  In  the 
case  of  Cr  nvfonl  et  at  v.  Willing  et  at.  S  C.  Dec  T.  18U3,  the  question  of  inter- 
est was  fully  discusr-ed  ;  and  the  following  poinds  ruled  in  the  charge  to  the  Jurv, 
viz.  1st  That  the  practice  of  abaung  in  interesr,  during  the  Revolutionary  war, 
could  not  be  applied  to  neutrals.  2d.  That  a  dormant  partner  was  liable  for  interest, 
upon  the  receipt  of  the  money,  and  the  correspondence  of  an  acting  partner,  with- 
out his  privity  or  participation.  3d  That  a  fac.or,  or  agent,  who  dees  not,  with 
due  diligence  remit  the  money  of  his  principal,  is  chargeable  with  interest.  4tb. 
That  law,  equity,  and  good  conscience,  concur  in  making  every  man  pay  interest, 
who  re'ains  he  money  of  another,  without  permission,  and,  a  fortiori,  if  it  is  re- 
tained contrary  to  his  duty  as  an  agent. 

The  authori-ies  cited  in  this  case,  were  ;  1st.  For  the  Plaintiff,  by  E  Tilgbman  and 
Ingersoil.  1  Dill  Rep  349  1  Vez  pin.  63-300  Ri./geway  '2b'6.  1  Fez.  310. 
1  Wis.  682.  Vez-  .77.  Atk.  SO.— 2d.  For  the  the  Defendant,  by  Lewis.  Burdtnv. 
Gaskell,  S.  C.  1797,  where,  though  interest  was  due  for  37  years,  on  money  re- 
covered in  trust,  and  concealed  from  the  Plaintiff,  onlv  a  few  years  interest  had 
been  allowed  )  1  Wits  376  3  Witt.  205  1  Ball.  Rep.  349.  Doug.  Sol.  1  Ball. 
Hep  265.  3  DaU.  313  3  Bac  Abr.  517.  2  Vent.  151.  Bong  6.-9  Covsp  215. 
1  Wilt.  742.  Atk  493.  Gilb.  Ey.  224.  Burden  v.  Gaskell,  where  Defendant  did 
not  know  to  whom  the  money  belonged. 
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1788.  Sergeant,  for  the  Plaintiff,  observed,  that  the  Defendant  in  re- 

*— *-— '  plevin  could  not  control  the  Sheriff  in  accepting  or  rejecting  the 
sureties,  and,  therefore,  he  ought  not,  injustice,  to  be  affected 
bv  their  eventual  insolvency  ;  and,  he  insisted,  that,  inlaw,  the 
Sheriff  takes  them  at  his  peril,  and  is  answerable  for  their  prov- 
ing sufficient.     Gild,  on  Dist.  67.  176.     1  Bac.  Abr.  207. 

Levy,  for  the  Defendant,  stated  the  history,  nature,  and  du- 
ties of  the  Sheriff's  office  from  Robinson's  Charles  the  fifth,   1  Vol. 

350  P'  213.  and  contended,  that  if  a  Sheriff  discharged  his  duty  bo- 
na tide,  and  with  reasonable  diligence,  he  was  not  responsible  for 
consequences  which  no  human  foresight  could  penetrate  or  prevent. 

Shippen,  President. — The  only  point  for  decision  is,  whether 
the  Sheriff  is  responsible  for  the  sufficiency  of  the  sureties  at  the 
time  of  taking  the  bond  ;  or  at  the  end  of  the  suit,  when  the  land- 
lord has  established  his  right  to  the  rent  for  which  the  goods  were 
distrained  ? 

The  case  of  a  bail-bond  differs,  I  think,  in  one  respect,  at  least, 
from  a  replevin  bond  ;  for  the  sufficiency  of  the  former  may  speedi- 
ly be  enquired  into,  but  the  latter  must  wait  the  event  of  the  re- 
plevin, which  may  be  suspended  for  several  years,  until,  perhaps, 
by  the  vicissitudes  of  trade  and  fortune,  the  sureties  have  become 
insolvent.  This,  therefore,  is  certainly  a  hard  part  of  the  She- 
reff's  duty.  But  there  is  likewise,  a  hardship  in  the  case  of  the 
landlord;  for,  by  the  replevin  he  is  divested  of  the  immediate 
security  of  his  tenant's  goods,  and  yet  has  no  right  to  interfere  in 
the  choice  of  the  sureties,  that  undertake  to  see  them  returned 
when  he  has  established  his  demand. 

From  this  view,  then,  it  certainly  seems  reasonable,  that  he, 
who  is  exclusively  authorized  to  take  and  judge  of  the  security, 
should  rather  be  affected  by  its  eventual  insufficiency,  than  he  who 
has  no  right  to  question  its  validity.  The  authorities,  indeed,  are 
positive,  that,  if  the  sureties  do  not  prove  sufficient,  the  Sheriff  is 
liable  ;  and,  although  the  case  must  frequently  have  happened^ 
no  contrary  decision  can  befproduced  ;  for  in  Murdoch  v.  Will, 
(see  ant.  841,)  and  Welsh  v.  Procter,  both  lately  tried  here,  the 
Council  put  the  cases  upon  the  point  of  insufficiency  of  the  sure- 
ties at  the  time  of  taking  them  ;  so  that  the  present  point  never 
came  in  question. 

That  the  policy  of  the  law  in  this  respect  bears  hard  upon  the 
Sheriff,  may  be  a  reason  with  the  Legislature  to  make  some  new 
provision  for  an  enquiry  into  the  sufficiency  of  the  bail  in  an  earli- 
er stage  of  the  cause;  but  cannot  be  a  justification  for  our  de- 
ciding, at  this  time,  contrary  to  an  established  principle. 

The  Court  are,  therefore,  clearly  of  opinion,  that  the  ver- 
dict, on  the  question  oflaw,  ought  to  be  in  favour  of  the  Plaintiff. 

And,  accordingly,  the  Jury  gave  the  Plaintiff  damages  to  the 
value  of  the  goods  at  the  time  they  were  distrained.* 

*  See  Murdoch  v.  Will,  ant.  341. 
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WALTON  v.  WILLIS. 

THIS  was  an  appeal  from  the  Orphan's  Court  of  the  county 
of  Philadelphia.  It  was  argued  in  January  term  by  Levy 
and  Tilghman  for  the  Appellant ;  and  Sergeant  and  Ingcrsol  for  the 
Appellee.  And  now  the  Chief  Justice  stated  the  case,  and  de- 
livered the  opinion  of  the  Court,  in  the  following  manner. 

M'Kean,  Chief  justice.  Elizabeth  Willis  being  seized  of  a 
messuage  and  lot  of  land  in  the  city  of  Philadelphia,  with  the  ap- 
purtenances, died  intestate,  leaving  issue  a  daughter  named  Eli- 
zabeth, who  had  intermarried  with  Samuel  Walton,  the  Appellant, 
and  by  him  had  issue  two  sons,  Joseph,  and  Booz  ;  and  four  grand- 
children, to  wit,  Thomas  the  Respondent,  Solomon,  Musgrove,a.nd 
Rebecca,  being  the  children  of  her  son  Solomon  Willis,  deceased, 
who  had  died,  before  her,  intestate.  The  daughter,  Elizabeth 
Walton,  died  after  her  mother,  and  her  husband,  the  Appellant, 
and  their  two  children,  before  named,  survived  her.  Thomas  Wil- 
lis, the  Respondent,  applied  by  petition  to  the  Orphan's  Court  of 
the  county  of  Philadelphia,  held  on  the  1st  of  April,  1782,  for  a 
partition  of  the  premises;  or,  if  they  could  not  be  divided  with- 
out prejudice  to,  or  spoiling  the  whole  estate,  that  a  valuation 
thereof  might  be  made,  agreeably  to  the  directions  of  the  acts  of 
Assembly  in  such  case  made  and  provided.  An  inquest  was  ac- 
cordingly had,  and  a  return  made,  that  the  premises  could  not  be 
divided  without  prejudice  to,  or  spoiling  the  whole,  and  valuing 
the  same  at  £.  358.  This  return  was  confirmed  by  the  Court  on 
the  10th  of  June,  1782,  and  the  premises  were  adjudged  to,  and 
accepted  by  Thomas  Willis,  the  Respondent,  at  the  above  valua- 
tion ;  and  for  securing  the  payment  of  that  sum,  in  due  propor- 
tions to  the  other  grand-children,  he  offered  to  the  Court  two  sure- 
ties, who  were  approved  of,  and  directed  to  give  bonds  in  the 
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1783.  office  of  the  Clerk  of  the  Court,  unto  the  other  grand-children, 
Vgpyi  for  their  respective  shares  ;  but  no  such  bonds  or  security  have  yet 
been  given. 

On  these  proceedings  an  appeal  is  brought  before  this  Court; 
and,  upon  the  argument,  the  Council  have  done  great  justice  to 
their  respective  clients.  It  was  our  wish,  however,  that  the  opi- 
nions and  practice  of  the  several  Orphan's  Courts  of  Pennsylvania^ 
had  been  ascertained  in  cases  of  this  description  ;  and  th^t  we 
might  be  informed,  whether  any  case,  upon  similar  principles, 
had  been  ever  determined  in  the  Supreme  Court ;  for  we  should 
be  exceedingly  caudous  in  pronouncing  a  judgment  that  might 
shake  estates  held  in  this  way.  As  we  have  not  \et  obtained  full 
satisfaction  on  this  head,  we  would  still  wish  to  defer  giving  our 
opinion;  but  that  we  think  it  proper,  from  the  length  of  time  the 
cause  has  been  under  advisement,  to  proceed  upon  the  lights  we 
have  received. 

On  the  part  of  the  Appellant,  six  exceptions  have  been  taken  to 
the  proceedings  in  the  Orphans  Court. 

1.  That  it  is  no  where  mentioned,  who  are  the  representatives 
of  Elizabeth  Willis,  the  intestate  ;  nor  into  how  m  my  parts  the  es- 
tate should  be  divided  ;   but  the  whole  is  left  to  the  Sheriff. 

2.  That  the  Court  have  adjudged  the  estate  to  a  grandson; 
whereas  they  had  no  authority  to  go  beyond  the  first  degree  in  the 
descending  line. 

3.  That  even  if  the  acts  of  Assembly  did  impower  the  Court  to 
go  farther,  to  wit,  to  the  grand-children,  yet  that  the  adjudication 
ought  to  have  been  to  all  the  children  of  the  eldest  son,  and  not 
to  his  eldest  son  exclusively. 

4.  That  no  provision  is  made  for  the  Appellant,  Samuel  Walton^ 
who  is  tenant  by  the  courtesy  of  his  wife's  share,  to  wit,  of  a  third 
part,  in  three  parts  to  be  divided. 

5.  That  the  judgment  is  uncertain  with  respect  to  the  valuation 
money ;  in  as  much  as  the  amount  of  each  share  is  not  particu- 
larized, nor  the  time  of  payment  limited. 

6.  That  the  partition  ought  to  have  been  made  by  one  inquest, 
if  practicable  ;  but,  if  not  practicable,  and  so  returned,  the  valua- 
tion ought  to  have  been  made  by  another  inquest  ;  and  that,  on 
the  whole,  no  estate  can  be  vested  in  Thomas  Willis  by  his  ac- 
ceptance at  the  valuation,  as  no  security  has  yet  been  given  for 
the  money.  Vi 

The  weight  of  these  exceptions  depends  upon  the  due  construc- 
tion of  the  act  of  Assembly,  entitled,  "  An  act  for  the  better  set- 
tling of  intestates  estates,"  the  supplement  to  that  act,  and  the 
practice  under  both  of  th<-m. 

1.  With  respect  to  the  first  exception;  we  think  it  would  be  well 
for  the  party  praying  for  a  partition  of  an  intes-ate's  real  estate,  to 
be  particular  in  the  names  of  the  persons  entitled  to  shares,  and 
of  the  purparty  of  each  ;  and  in  this  respect  to  pursue  the  form  of 
a  declaration  in  partition,  and  of  the  return  of  a  writ  de  partitione 
facienda.     But  to  reverse  an  inquest  for  this  omission,  would  cer- 
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tainly  affect  many  estates,  as  these  proceedings  in  the  Orphan's  1788. 
Courts  are  frequently  drawn  by  persons  not  much  skilled  in  ^-^-y— > 
str.ct  forms;  and,  in  the  present  case,  as  the  return  of  the  She- 
riff has  been,  that  the  estate  could  not  be  divided  without  pre-. 
iudice  to  or  spoiling  the  whole,  no  wrong  or  damage  seems  to 
have  been  done  to  any  one.  For  these  reasons  we  must  over- 
rule this  objection. 

2.  The  seebnd  exception  introd vices  a  question,  whether  a 
grand-son,t\\&t  is, the  eldest  son  of  the  eldest  son  of  an  intestate,  is 
entitled  to  an  estate,  which  cannot  be  divided,  at  the  valuation, 
in  the  same  manner  as  his  father  ?  and  this  must  be  decided  by 
the  words,  purview,  and  the  intent  of  the  Legislature,  in  the  two 
acts  of  Assembly  which  have  been  already  cited.  The  main  intent 
of  these  acts  appears  to„have  been,  that  real  estates  should  be  di- 
videdamong  the  children,  or  representatives  in  the  descending  line 
of  an  intestate;  and  riot  descend  to  the  heir  at  the  common  law. 
But  a  secondary,  and  the  next  intent,  seems  to  have  been,  to  prevent 
estates  from  being  split  and  frittered  into  many  parts,  to  their 
manifest  prejudice  ;  and,  accordingly,  it  is  provided,  that  where 
that  would  happen,  the  eldest  son  or  heir  at  law,  should  have 
his  election  of  taking  the  land  at  a  valuation,  to  be  made  in  the 
manner  prescribed  in  the  acts. 

The  reason  of  a  law  will  have  great  influence  in  determining 
its  extent ;  and  on  the  present  occasion,  the  reason  alluded  to, 
is  much  stronger  in  the  case  of  grandson  than  of  a  son ;  for,  in 
this  case,  the  distributive  shares  will  probably  be  most  nume- 
rous, and,  consequently,  most  injurious  to  the  land  by  a  division 
or  partition.  The  words  "  heir  at  law,"  in  both  acts,  are,  in 
strict  grammatical  construction,  an  expression,  or  substitute  ior 
eldest  son;  but  the  reason  of  the  law,  and  the  usage  ever  since 
the  passing  those  acts  of  Assembly  (as  we  have  been  inform- 
ed) will  warrant  a  more  extensive  and  beneficial  intepretation  of 
them.  We  think,  therefore,  that  this  objection  likewise  fails, 
as  well  as 

3.  The  third  objection,  which  we  overrule  ;  Thomas  being 
alone  the  heir  at  common  law. 

4.  But  the  fourth  exception  appears  to  the  Court  to  be  fatal. 
There  ought  to  have  been  a  provision  made  for  Samuel  Walton, 
who  had  an  estate  for  life  by  .the  courtesy,  and  yet  he  is  not  even 
named  in  the  sentence  or  decree  of  the  Court  below.  When  a  writ 
de  partitione  facienda  is  issued,  the  Sheriff  is  obliged  to  summon, 
all  the  parties  to  attend  ;  and,  if  they  do  attend,  he  must  make 
the  partition  in  their  presence.  The  same  thing  is  not,  indeed, 
expressly  required  in  the  partition,  or  valuation,  to  be  made  under 
the  acts  of  Assembly;  yet  natural  justice,  and  the  constant  rules 
of  all  Courts  require,  that  every  person,  who  is  interested  in  the 
proceedings,  should  be  summoned  and  heard.  3  Mod.  3 7 8.  It 
may  not,  perhaps,  be  the  practice,  nor  is  it  necessary  in  this  case, 
that  it  should  be  set  out  in  the  return  by  the  inquest,  though  we 
would  wish  that  to  be  done;  but  it  is  essential  to  justice  that  all 
parties  should  in  fact  have  notice.  On  the  proceedings  before 
the  Orphan's  Court,  the  Appellant  has  not  beea  made  even  a  party 

Vol.  I.  Y  y 
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1  788.  in  the  decree;  and  the  presumption  of  course  is,  that  he  wasnei- 
i— v-—J  ther  summoned  nor  present.  If  he  had  been  present,  he  might 
possibly  have  urged  such  arguments,  as  would  have  induced  the 
inquest  to  have  put  a  higher  estimate,  or  value,  upon  the  pre- 
mises, and  an  opportunity  ought  to  have  been  given  to  him  for 
that  purpose. 

5.  As  to  the  fifth  exception  ;  there  does  not  appear  to  be  sufficient 
certainty  in  the  sentence  of  the  Court;  inasmuch  <iS  the  purparts 
of  the  valuation  money  are  not  specified,  nor  the  time  ot  pay- 
ment fixed.  But  this  Court  might  reduce  both  these  points  to 
certainty,  were  there  no  other  exceptions;  and,  in  that  case,  the 
whole  costs  of  the  appeal  would  fall  upon  the  Respondent. 

6.  On  the  sixth  exception,  we  must  observe,  that  the  practice 
in  the  Orphan's  Courtsh&s  been  to  direct  the  same  inquest,  which 
is  appointed  to  make  a  partition  of  real  estate,  if  that  cannot 
be  done  without  prejudicing  the  whole,  then  to  make  the  valua- 
tion. This  Court,  therefore,  will  not  now  undertake  to  alter 
this  long  established  practice,  though  it  is  liable  to  some  excep- 
tions. But  we  are  of  opinion,  that  the  fee  in  the  premises  can- 
not yet  be  vested  in  Thomas  Willis,  as  he  neither  paid,  nor  se- 
cured the  pavment  of  the  valuation  money  to  those  who  are  en- 
titled  to  receive  it. 

Upon  the  whole,  let  the  sentence  and  decree  of  the  Orphan's 
Court  be  reversed. 

RESPUBLICA  v.  CAMPBELL. 

THIS  was  an  inquisition  of  Forcible  Entry,  &c.  taken  before 
two  Justices  of  Lancaster  county.  The  proceedings  being 
removed  by  certiorari  into  this  Court,  Bradford  now  moved  that 
they  might  be  quashed  ;  and  shewed  for  cause,  that  the  Defend- 
ant is  stated  in  the  inquest  to  have  been  possessed,  but  no  estate, 
or  term  is  laid  ;  which,  he  said,  was  adjudged  to  be  insufficient 
in  a  case  of  Respublica  v.  Scott,  the  Court  there  observing  that 
Hawkins  was  express,  that  an  inquisition  of  forcible  entry,  &c. 
will  not  lie  in  the  case  of  a  tenant  at  will. 

By  the  Court:  Let  the  proceedings  be  quashed. 

ROSS  v.  CLARKE. 

FOREIGN  Attachment. — Clarke,  the  Defendant  in  this  case, 
had  obtained  judgment  upon  a  scire  facias  against  Ross,  the 
Plaintiff,  as  special  bail  of  one  Munro  ;  and  a  stay  of  proceed- 
ings was  entered  until  the  ensuing  term,  when  Ross  was  to  pay 
the  money  recovered  into  Court,  if  before  that  time  the  original 
debtor  had  not  satisfied  the  debt.  The  stay  being  elapsed,  Ross 
paid  the  money,  but  upon  an  apprehension  that  payment  might 
have  been  made  by  Munro,  though  no  accounts  were  received 
of  it,  he  immediately  issued  this  foreign  attachment  against  Clarke^ 
and  laid  it  in  the  hands  of  the  Frothonotary. 
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On  a  rule  to  shew  cause  why  the  writ  should  not  be  quashed,  1/88. 
Moiilan  contended,  that  foreign  attachments  might  be  laid  in  any  ' — r— ' 
hands  whatsoever  ;  that  in  England  they  issued  out  of  an  inferior 
Court,  and,  therefore,  could  not  call  money  from  a  superior  juris- 
diction; but  that  this  reason,  which  governed  ail  the  adverse  cases 
determined  there,  did  not  apply  under  the  law  or  practice  of 
fennsi/hania. 

Cox,  in  support  of  the  rule,  observed,  that  there  are  many  in- 
stances where  attachments  would  not  lie,  besides  the  one  men- 
tioned by  his  opponent.  A  debt  due  by  recovery  on  record, 
cannot  be  attached;  nor  goods  levied  in  execution  by  fieri  facias. 
Com.  Dig.  424.  nor  property  of  a  sovereign  state  :  Nathan  v.  Vir- 
ginia, ant.  77.  in  not.  But,  he  contended,  that  the  mischief 
would  be  intolerable,  if  the  effects  of  one  suit  could  be  thus 
drawn  into  perpetual  litigation  by  another. 

By  the  Court: — The  money  is  to  be  considered  in  the  same 
state,  as  if  it  had  been  paid  into  the  hands  of  the  Sheriff.  If  a 
proceeding  of  this  kind  were  allowed,  there  could  be  no  end  to 
suits.  We  are  unanimously  of  opinion,  that  the  foreign  attach- 
went  has  issued  irregularly  and  ought  to  be  quashed. 

The  rule  made  absolute. 

HART  et  al.  v.  J  ABIES.     2  Actions. 

THESE  actions  were  brought  upon  three  promissory  notes, 
two  of  which  (included  in  one  declaration)  had  been  in- 
dorsed to  the  bank  ;  and  the  third  was  in  the  possession  of 
Messrs.  Hartshorne  and  Large,  as  a  collateral  security  from  the 
Plaintiffs,  for  the  payment  of  a  debt  amounting  to  nearly  the  sum 
mentioned  in  the  note.  In  both  actions  judgments  had  been  en- 
tered generally,  on  the  28th  of  April,  U88,  with  an  agreement 
in  each,  that  the  quantum  should  be  ascertained  by  a  reference, 
and  a  report  made  to  next  term.  The  referees,  however,  were 
not  appointed  until  the  8th  of  July,  1788,  six  days  after  the  com- 
mencement of  the  term,  and  they  made  no  report  until  the  5th 
of  August  following;  when  one  report  was  mad-  in  favour  of  the 
Plaintiffs,  for  one  sum,  including  what  was  due  in  both  actions. 
On  the  8th  of  August  the  Plaintiffs  applied  for  writs  of  execution  ; 
but,  upon  the  Prothonotarifs  expressing  a  doubt  as  to  the  manner 
of  issuing  them,  on  account  of  this  consolidation  of  the  sums  in 
the  report,  the  Plaintiffs  prevailed  on  the  referees  separately,  and 
without  the  consent  or  knowledge  of  the  Defendant,  to  sign  the 
following  explanatory  certificate: — l*  For  the  better  explanation 
"  of  our  report  in  the  actions  of  John  Hart  and  Chamless  Hart 
"  against  Benjamin  James,  we  find  due  to  the  Plaintiffs  in  the  first 
"  action  the  sum  of  £.  325  19  5,  and,  in  the  second,  the  sum  of 
"  £.  668  2  9." — This  certificate  was  filed  on  the  15th  of  August, 
when  writs  of  fieri  facias  were  taken  out,  without  giving  notice 
of  the  report  to  the  Defendant;  who,  however,  accidentally  heard 
0f  it,  and  on  the  18th  of  August,  after  the  executions  were  issued, 
he  filed  the  following  exceptions. 
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1T83.  1.   That  one  report  is  made  in  two  actions,  severally  referred. 

*— -v~— I        2.   'I  h.it  the  referees  filed  a  supplementary  report  without  the 
knowledge  of  the  Defendant,   at  ihe  instance  of  the  Plaintiffs. 

3.  That  the  first  report  is  on  condition,  and  therefore  the  refe- 
rees have  mistaken  a  plain  point  of  law  ;  the  second  report  being 
made  after  their  authority  had  expired. 

4.  That  the  promissory  notes  for  which  the  actions  were 
brought,  are  not  in  the  Plaintiffs  hands,  but  assigned  for  a  valuable 
consideration,  and,  therefore,  there  is  no  legal  cause  of  action. 

The  exceptions  being  opposed  by  Fisher  for  the  Plaintiffs,  and 
supported  by  Ingersoll  and  Dallas  for  the  Defendant,"  the  Court 
seemed  clearh  oi  opinion,  that  the  Jir.it  report  could  not  be  main- 
tained ;  that  the  supplementary  report  was  irregular;  and  that 
the  rule  of  reference  to  report  to  next  term,  did  not  authorize  the 
issuing  executions  upon  the  report  into  office  during  the  vacation 
(particularly  without  notie  to  the  Defendant)  although  a  term 
had  intervened  between  the  entering  of  the  rule,  and  the  appoint- 
ment of  the  referees. 

No  opinion  was  given  on  the  other  points,  but  the  execution 
and  report  were,  for  ih-  above  reasons,  set  aside,  and  the  actions, 
by  consent,  referred  de  novo. 


STARRET's  Case. 

TTENRY  STAR  RET,  while  attending  the  Court  as  a  suitor,  was 
taken  by  a  C'a.  Sa.  and  Chambers  moved  that  he  might  be  dis- 
charged from  the  arrest,  citing  4-  Bar.  421.   3  Bl.  C.  289.  2  Stra. 
1094.    1  Barn.  17. 

Teates  unci  C.  Smith  opposed  the  motion,  and  contended,  that 
there  was  a  distinction  between  an  arrest  on  mesne,  and  on  judi- 
cial, process  ;  for,  though,  in  the  former  case,  the  Court  would 
discharge  a  suitor,  witness,  &c.  from  an  arrest  made  during  an 
attendance  upon  th<  m,  }et,  in  the  latter,  they  would  not,  because 
th'  party  would  afterwards  be  remediless.  Wood^s  Inst.  503.  600. 
4  Com.  Dig.  4-75.   11  Mod.  234.  252.  There  is,  likewise,  another 

euson  :  the  Ccpias  on  mesne  process  might  be  taken  out  merely 
on  a  suggestion  ;  but  injudicial  process  the  debt  is  certain,  and 
fixed  by  the  judgm  ui  oi   the  Court. 

Chambers  and  Hartley,  in  reply.  The  protection  of  suitors, 
&o.  is  established  to  promote  an  equal  administration  of  justice, 
and  to  prevent  the  oppression  of  a  rich  and  powerful  man,  over 
a  poor  one  who  is  soliciting  justice.  There  is  no  express  autho- 
rity that  extends  the  doctrine  to  this  case  ;  hut  in  4  Cum.  575-  tit. 
Priv.  it  is  laid  down,  that  an  exc>  uiion  shall  not  be  discharged, 
'yet,  if  the  part-  who  procured  it,  will  not  consent  to  a  discharge, 
he  shall  hims<  If  be  committed.  J  he  books  cited  in  Comyns* 
Crornpton,  and  Wood's  Inst,  are  of  little  authority. 
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M'Kean,  Chief  Justice. — Wood  is  a  writer  of  great  authority,  1788. 
and  frequently  cited  with  respect  in  Westminster- Hall.  In  the  case  ^—y^-* 
before  us,  the  execution  has  regularly  issued,  upon  a  judgment 
regularly  obtained  ;  and  although  we  should  certainly  protect  sui- 
tors, witnesses,  and  jurors,  from  an  arrest  on  mesne  process, 
during  their  attendance  upon  the  Court,  and  lor  a  reasonable  time 
in  coming  and  going,  yet  no  case  h.is  been  shewn,  which  will 
justify  our  interference,  to  discharge  a  man  taken  in  execution  on 
the  ground  of  such  a  protection,  it  i.s,  indeed,  the  privilege  of 
the  Court  that  is  infringed  ;  and,  it  is  discretional-),  to  grant 
it  on  some  occasions,   and  to  refuse  it  upon  others. 

By  the  Court: — The  prisoner  must  be  remanded.* 


RESPUBLICA  v.  SPARHAWK. 

•""T^HIS  was  an  appeal  from  the  Comptroller  GeneraPs  decision, 
on  the  trial  of  which,  by  consent  of  the  Attorney  General, 
Sparhaivk  was  considered  as  Plaintiff. 

There  was  a  verdict  and  judgment  nisi  for  the  Commonwealth, 
when  Ingersoll  obtained  a  rule  to  shew  cause  why  a  new  trial 
should  not  be  granted. 

The  case  was  this  : — Congress,  perceiving  that  it  was  the  inten- 
tion of  the  British  army  to  possess  themselves  ol"  Philadelphia,  and 
being  informed  that  considerable  deposits  of  provisions,  &c.  were 
made  in  that  city,  entered  into  a  resolution  on  the  11th  of  April 
1777,  that  "  a  committee  should  be  appointed  to  examine  into 
the  truth  of  their  information  ;  and,  if  it  was  found  true,  to  take 
effectual  measures,  in  conjunction  whh  the  Pennsylvania  board  of 
war,  to  prevent  such  provisions  from  falling  imo  the  hands  of  the 
enemy." 

On  .he  13th  of  the  same  month,  the  Pennsylvania  board  of  war, 
in  aid  of  this  resolution,  addressed  a  circular  letter  to  a  number 
of  citizens  in  each  ward  of  the  citv,  requesting  them  "  to  obtain 
from  every  family  a  return  of  the  provisions,  &c.  then  in  posses- 
sion, and  the  number  of  persons,  that  composed  the  families  re- 
spectively, in  order  that  proper  measures  might  be  pursued  for 
removing  any  unnecessary  quantity  of  supplies  to  a  place  of  se- 
rity."  At  the  same  time, it  was  mentioned,  that  "  this  proceed- 
ing was  not  intended  to  alter  or  divest  the  property  in  the  articles 
removed ;  but,  on  the  contrarys  that  the  same  should  be  at  all 
times  liable  to  the  order  of  the  respective  owners,  provided  they 
Were  not  exposed  to  be  taken  by  the  enemv." 

That  no  precaution  might  be  omitted  upon  this  occasion,  the 
Pennsylvania  board  of  war,  on  the  succeeding  day,  desired  Ge- 
neral Schuyler  to  prevent  the  introduction  of  further  supplies,  and 
to  adopt  the  most  effectual  means  for  preventing  the  departure  of 
the  waggons  which  were  then  in  the  city,  and  for  procuring  as 

*  Determined  at  Sunbury,  N.  P  nn  the  11th  of  November,  1788,  before  the 
Chief  Justice,  Mid  Mr.  Justice  Rush. 
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1788.  many  more  as  would  be  necessary  to  transport,  not  only  the  pub- 
^— ■y^  lie  stores,  but  also  such  private  effects,  as  it  might  be  thought 
expedient  to  remove. 

Several  intercepted  letters  having  encreased  the  apprehensions 
of  Congress,  on  the  16th  of  April  1777,  they  resolved,  "  that  it 
be  recommended  to  the  president  and  members  of  the  executive 
authority  of  this  State,  to  request  the  commanding  officer  of  the 
continental  forces  in  this  city,  to  take  the  most  effectual  means, 
that  all  provisions,  and  every  other  article,  which,  by  failing  into 
the  hands  of  the  enemy,  may  aid  them  in  their  operations  of  war 
against  the  United  States,  or  the  loss  of  which  might  distress  the 
continental  army,  be  immediately  removed  to  such  places,  as  shall 
be  deemed  most  convenient  and  secure." 

This  recommendation  was  transmitted  by  the  Executive  Council 
to  the  Pe?i?isy  hania  board  of  war,  who,  on  the  18th  of  April,  passed 
an  order,  that  "  houses,  bains,  stores,  &c.  should  be  hired  or  seiz- 
ed, for  the  reception  of  such  articles,  as  should  be  sent  out  of  the 
city  by  their  direction  or  that  of  Congress  ;*'  and,  accordingly,  a 
very  considerable  quantity  of  property  was  soon  removed  to 
Chesnat-Hill,  and  placed  under  the  care  of  Messrs.  Longhead  and. 
Barnhill;  who  gave  receipts  to  the  owners,  promising  "to  restore 
what  belonged  to  them  respectively,  or  to  deliver  the  same  to  their 
respective  orders." 

1  he  enemy,  not  approaching  so  rapidly  as  was  expected,  a  con- 
siderable part  of  this  property  had,  accordingly,  been  re-deliver- 
ed to  the  order  of  the  owners,  before  the  city  was  entered  by  the 
British  troops  ;  when,  however,  the  depot  at  Chesnut-Hill  fell, 
likewise,  into  their  hands,  and,  with  it,  227  barrels  of  flour,  be- 
longing to  Sparhawk;  being  the  remainder  of  323  barrels  that  had 
been  originally  removed  thither,  in  consequence  of  the  above 
mentioned  proceedings. 

For  the  price  of  these  227  barrels  of  flour,  with  interest  from 
«  the  time  of  their  being  taken,  Sparhawk  exhibited  an  account, 
amountingto  £.  919  6  6  against  the  public  ;  upon  which  the  Comp- 
troller-General reported  to  the  Executive  Cowici  I,  that  "  neither  the 
principal,  the  interest,  nor  any  part  of  either,  could  be  allowed  ;,? 
and  against  this  decision  the  present  appeal  was  entered. 

The  question,  therefore,  on  the  motion  for  a  new  trial,  was,  whe- 
ther this  claim,  under  all  the  circumstances,  ought  to  be  admit- 
ted ?  and  it  was  argued  on  the  28th  of  April,  by  Ingersoll,  for  the 
Appellant ;  and  the  Attorney-General,  for  the  Commonwealth. 

On  the  part  of  the  Appellant,  it  was  premised,  that,  in  a  season 
of  peace,  the  law  had  so  great  a  regard  for  private  property,  that 
it  Avould  not  authorize  the  least  violation  of  it ;  no,  not  even  for 
the  general  good  of  the  whole  community.  1  Black.  Com.  139. 
And,  it  was  contended,  that,  although  a  state  of  xvar  entitled  one 
nation  to  seize  and  lay  waste  the  property  of  another,  and  their 
respective  subjects  to  molest  the  persons,  and  to  seize  the  effects 
of  their  opponents,  yet,  as  between  a  state  and  its  own  citizens, 
the  principle,  with  respect  to  the  rights  of  property,  is  immu- 
tably the  same,  in  war  as  well  as  peace.      Sometimes,  indeed* 
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the  welfare  of  the  public  maybe  allowed  to  interfere  with  theim-  1788. 
mediate  possessions  of  an  individual;  but  these  must  be  cases  of  V— -v*— ^ 
absolute  necessity,  in  which  every  good  citizen  ought  cheerfully 
to  acquiesce:  Yet,  even  then,  justice  requires,  and  the  law  de- 
clares, that  an  adequate  compensation  should  be  made  for  the 
wrong  that  is  done.  For,  the  burthen  of  the  war  ought  to  be 
equally  borne  by  ail  who  are  interested  in  it,  and  not  fall  dispro- 
portionately heavy  upon  a  few.  These  general  principles  are  for- 
tified by  the  explicit  language  of  the  Declaration  of  Rights,  Sect. 
8.  which  provides,  that  "no  part  of  a  man's  property  can  be  just- 
ly taken  from  him,  or  applied  to  public  uses,  without  his  own 
consent,  or  that  of  his  legal  Representatives."  In  the  present 
case  the  Appellant  did  not  voluntarily  surrender  his  property  nor 
was  it  taken  from  him  by  any  legislative  sanction. 

That  there  are,  however,  some  instances  where  an  individual  is 
not  entitled  to  redress  for  injuries  committed  on  his  property  in 
the  prosecution  of  puclic  objects,  must  be  admitted  ;  but  these  in- 
stances are  carefully  distinguished  by  the  writers  on  the  law  of 
nations:  Vatt.  B.  3.  Sect.  232,  and  are  in  no  degree  analogous  to 
the  foundation  of  the  Appellant's  claim.  If,  indeed,  the  property 
in  question  had  remained  in  Philadelphia,  and  had  there  been  seiz- 
ed by  the  enemy,  there  could  have  been  no  reason  to  claim  an  in- 
demnification from  the  public  ;  but,  when  it  was  taken  out  of  the 
possession  of  the  owner  by  the  executive  authority  of  the  State, 
and  removed  to  a  distant  place,  with  a  promise  of  restoring  it 
on  demand,  the  subsequent  capture  being  clearly  a  consequence 
of  this  interference,  the  government  is  bound  to  indemnify  the 
Appellant  for  his  loss. 

It  is  unnecessary  to  travel  into  an  investigation  of  the  various 
modes,  by  which  an  individual  may  seek  for  redress  and  compen- 
sation, where  his  property  has  been  divested  for  the  use  of  the 
public.  The  right  is  clear,  and  that  every  right  must  have  a  re- 
medy, is  a  principle  of  general  law,  which  the  legislature  of  Penu- 
sy/Wm/a  has  expressly  recognized;  directing,  by  an  early  act  of 
Assembly,  the  settlement  of  the  accounts  of  the  committee  and 
Council  of  Safety  ;  and  prescribing  in  what  manner  the  claims  of 
individuals  should  be  settled  and  discharged.  2  State  Laws  144. 
To  these  bodies,  the  Pennsylvania  Board  of  War  succeeded  ;  the 
business  of  the  Board  was  transacted  in  the  same  way  ;  and  there 
can  be  no  good  reason,  why  the  obligations  which  they  incurred, 
should  not  be  as  fairly  and  fully  adjusted  and  satisfied.  The  Le- 
gislature, indeed,  must  have  regarded  the  matter  in  the  same 
light ;  for,  finding  that  the  former  law  was  inadequate  to  its  ob- 
jects, another  was  enacted  to  appoint  a  Comptroller  General,  and 
to  authorize  him  "to  liquidate  and  settle,  according  to  law  and 
equity,  all  claims  against  the  Commonwealth,  for  services  perform- 
ed, monies  advanced,  or  articles  furnished,  by  order  of  the  legis- 
lative, or  executive  powers,  for  the  use  of  the  same,  or  for  any 
other  purpose  whatever." — This  authority  embraced  the  Appel- 
lant's claim,  and  the  Comptroller  General  has  erred  in  deciding 
against  it. 
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1788.  The  Attorney  Genera/,  for  the  Commonwealth,  stated  the  case  to 
\m~*-*J  be  briefly  this  ;  that  the  Pe  msyfoania  Board  of  War,  acting  under 
the  recommendations  of  Congress,  removed,  among  other  things, 
a  quantity  of  flour  belonging  to  the  Appellant,  in  order  to  prevent 
its  falling  into  the  hands  of  the  enemy  ;  declaring,  however,  that 
the  removal  was  not  intended  to  divest  he  property,  but  that  the 
flour  should  still  be  subject  to  the  order  of  the  owner,  provided  it 
was  not  exposed  to  a  capture.  The  flour  being  afterwards  seized 
by  the  British  troops  at  the  place  where  the  Pennsylvania  Board 
of  War  had  deposited  it,  two  questions  arise: — 1st.  Whether  this 
Court  has  power  to  grant  relief  to  the  Appellant,  if  any  ought  to 
be  granted.  And,  2Jly.  Whether,  on  principles  of  law  and  equi- 
ty, he  is  entitled  to  be  relieved. 

I.  Considering  this  as  a  case  immediately  between  Sparhaxvk 
and  the  Commonwealth,  it  is  clear,  that  a  sovereign  is  no,  amena- 
ble in  any  Court,  unless  by  his  own  consent;  1  Black.  Com.  242. 
And,  therefore,  unless  the  Commonwealth  has  expressly  consent- 
ed, there  is  nothing  in  the  constitution  of  this  Court,  which  can 
warrant  their  sustaining  the  present  proceedings.  What  then 
is  the  evidence  of  consent  ?  We  are  referred  to  the  law  appointing 
the  Comptroller  General.  Let  us  examine  this  law  ;  and  as  the  case 
comes  by  appeal  from  the  Comptroller,  if  it  appears  that  he  had 
no  authority  to  liquidate  ana  settle  SparhazvPs  claim,  it  follows, 
as  a  necessary  consequence,  that  this  Court,  also,  has  no  jurisdic- 
tion ior  that  purpose. 

By  the  act  of  Assembly  which  gives  the  appeal  from  the  Comp- 
troller General's  decision  to  the  Supreme  Court,  3  State  Laws  444. 
this  is  resti  icted  to  such  accounts  as  he  shall  settle  in  pursuance  of 
the  preceding  act,  by  which  he  was  appointed  ;  3  State  Laws  57. 
and  there,  we  find  the  specific  object  of  his  authority  to  be,  the 
liquidation  and  settlement  of  all  claims  against  the  Commonwealth, 
"  for  services  performed,  monies  advanced,  or  articles  furnished, 
by  order  of  the  legislative,  or  executive  powers,  &c."  In  order, 
therefore,  to  found  the  jurisdiction  of  the  Compiro  ler,  two  things 
must  concur — 1st,  that  the  claim  be  for  services  performed,  mo- 
nies advanced,  or  articles  furnished  ;  and  2div,  that  the  debt  has 
been  incurred  by  order  of  the  legislative  or  executive  power. 

Now  in  the  present  case,  the  Appellant  makes  no  claim  for  ser- 
vices performed,  or  money  advanced,  and  it  is  impossible  for  the 
most  ingenious  fancy  to  bring  his  demand  wuhin  the  description 
of  articles  furnished.  It  is  conceded,  indeed,  that  the  law  does 
not,  in  peace,  acknowledge  any  authority  to  violate  the  rights  of 
property,  or  to  interfere  with  the  possessions  of  individuals  ;  but 
there  is  in  war  a  transcendant  power,  whieh  is  connected  with  the 
find  amenta!  principle  of  all  governments,  the  preservation  of  the 
whole;  and  the  interest  of  private  persons  may  certainly,  in  that 
season,  be  sacrificed,  ne  quid  respublica  deirimenti  capiat.  The 
loss,  of  which  the  Appellant  complains,  was  occasioned  by  the 
exercise  of  this  power.  As  a  tort  it  cannot  be  charged  against 
the  Commonwealth  ;  for,  a  declaration  stating  it  so  would  be  cause 
et  demurrer:  And,  therefore,  as  it  is  only  in  cases  of  contract, 
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either  express  or  implied,  that  the  Comptroller  General  is  autho-  1788. 
rized  to  <ict,  there  is  no  jurisdiction  which  can  relieve  him,  but  v-- *-^ 
that  of  the  Legislature. 

But,  in  the  next  place,  the  claim  does  not  originate  upon  any 
order  of  the  legislative,  or  executive  power,  agreeably  to  the  terms 
of  the  act.  The  order  for  the  removal  of  the  provision,  &c.  to 
Chesnut-Hill  was  issued  by  the  Pennsylvania  Board  of  War,  not  in 
obedience  to  the  Executive  Council,  but  in  pursuance  of  a  re- 
commendation from  Congress,  which  the  Executive  Council 
merely  transmitted  to  the  Board.  Even,  indeed,  if  the  Executive 
Council  had  undertaken  to  direct  this  proceeding,  a  question  would 
still  arise,  whether  they  had  a  right  to  do  so  ?  for,  the  act  of  As- 
sembly, providing  for  the  settlement  of  claims  against  the  public 
by  order  of  the  Executive  Council,  though  not  in  express  words, 
yet,  by  a  necessary  implication,  must  intend  a  legitimate  order, 
founded  upon  the  constitutional  powers  of  that  department,  or  is- 
sued under  the  authority  of  some  law.  The  Executive  Council 
cannot  otherwise  charge  the  public  ;  without  the  legislative  sanc- 
tion they  cannot  erect  magazines,  or  any  other  public  buildings; 
nor  enter  into  the  most  trifling  contract ;  of  which,  indeed,  a  re- 
cent proof  appears,  in  the  refusal  of  the  General  Assembly  to  pay 
for  the  arms  of  the  State,  that  had  been  placed  in  the  Supreme 
Court,  or  to  discharge  the  additional  expence  of  the  triumphal 
arch,  which  had  been  incurred  by  the  direction  and  upon  the 
faith  of  the  Executive  Council. 

II.  But,  it  is  further  to  be  shewn,  that,  even  supposing  the  Comp- 
troller General,  or  this  Court  upon  appeal,  had  the  power  of  grant- 
ing Sparhazvk,s  claim,  yet,  that  the  claim  itself  is  not  founded  in 
law  or  equity,  and  ought,  therefore,  to  be  rejected. — If  the  Ap- 
pellant's claim  is  just,  he  ought  either  to  urge  it  against  the  imme- 
diate agent  in  the  wrong  which  he  has  sustained,  or  travel  to  the 
source,  and  demand  reparation  from  Congress.  The  Common- 
xvealtli  of  Pennsylvania  cannot  be  liable  ;  for,  the  persons  who  took 
and  kept  the  provisions,  &c.  at  Chesnut-Hill,  acted  under  the  au- 
thority of  the  Board  of  War,  who,  it  is  true,  were  appointed  by 
the  Executive  Council ;  but  in  this  instance,  proceeded  entirely 
upon  the  recommendation  of  Congress,  which  the  Executive 
Council  did  not,  and  could  not  legally  enjoin  or  enforce.  It  is 
possible,  however,  that  in  strict  law,  Messrs.  Loughead and  Barn- 
hill  would  have  been  liable  as  trespassers,  had  not  the  Legislature 
interfered  to  protect  persons  in  their  situation  from  vexatious  pro- 
secutions :  3  State  Lazvs,  178.  And  this  act,  although  it  relates 
immediately  to  individuals,  shews,  generally,  that  the  temporary 
bodies,  by  whose  orders  such  individuals,  were  governed,  are, 
likewise,  to  be  exempted  from  suits,  on  account  of  their  conduct 
in  the  service  of  their  country. 

But,  on  what  ground  can  redress  be  at  all  expected  on  this  oc- 
casion ?  The  removal  of  the  Appellant's  property  arose  from  the 
necessity  of  the  war  ;  it  was  not  done  to  convert  the  flour  to  the 
public  use,  nor  to  deprive  the  owner  of  the  advantages  of  it,  any 
farther  than  the  paramount  consideration  of  the  public  welfare 

Vol.  I.  Z  z 
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required.  The  object  was  to  secure  it  from  the  depredations  of 
the  enemy  ;  and,  that  it,  afterwards,  fell  into  their  hands,  was  an 
event  involuntary,  and  merely  accidental,  in  which  case  Vattelex- 
pressly  says,  no  compensation  shall  be  made.  Fait.  lib.  3.  sect.  232. 
If  the  Appellant  is  entitled  to  relief,  every  farmer  whose  cattle 
have  been  driven  from  his  plantation  to  avoid  the  enemy  ;  every 
man  whose  liquors  have  been  staved,  or  provisions  destroyed, 
upon  the  approach  of  the  British  troops  ;  all  the  owners  of  Tini- 
cum  island,  which  was  deluged  by  a  military  mandate  ;  and,  in 
short,  every  one  whose  interests  have  been  affected  by  the  chance 
of  war,  must  also,  in  an  equal  distribution  of  justice,  be  effectual- 
ly indemnified — What  nation  could  sustain  the  enormous  load  of 
debt  which  so  ruinous  a  doctrine  would  create  I 

Ingersoil,  in  replv. — With  respect  to  the  first  point  made  on  the 
part  of  the  Commonwealth,  it  is  not  contended,  for  the  Appellant, 
that,  generally  speaking,  citizens  may  sue  the  State  ;  but  only  that 
every  Government,  which  is  not  absolutely  despotic,  has  provi- 
ded some  means  (in  England,  for  instance,  by  petition  in  Chan- 
cery) to  obtain  a  redress  of  injuries  from  the  Sovereign. 

As  to  the  second  point ; — The  Pennsylvania  Board  of  war  acted 
under  the  authority  of  the  Executive  Council ;  and  the  principal 
is  responsible  tor  the  agent.  When  the  Appellant's  property  was 
taken  out  of  his  own  custody,  the  government  stood  in  his  place, 
and  undertook  all  the  consequent  risques.  The  individuals,  who 
were  charged  with  the  care  of  it,  are  protected  by  the  act  of  As- 
sembly; but  the  State,  upon  every  principle  of  justice,  is  still  li- 
able for  the  loss;  and  the  authority  of  the  Comptroller  General was 
intended,  and  has  always  been  understood,  to  be  competent  for 
granting  the  satisfaction  which  is  now  claimed. 

The  Chief  Justice,  after  stating  the  case,  delivered  the  opi- 
nion of  the  Court  as  follows: 

M'Kean,  Chief  Justice — On  the  circumstances  of  this  case, 
two  points  arise  : 

1st,  Whether  the  appellant  ought  to  receive  any  compensation, 
or  not?   And 

2dly,  Whether  this  Court  can  grant  the  relief  which  is  claimed  ? 

Upon  the  first  point  we  are  to  be  governed  by  reason,  by  the 
law  of  nations,  and  by  precedents  analogous  to  the  subject  before 
us.  The  transaction,  it  must  be  remembered,  hivpipentd  flagrante 
hello;  and  many  things  are  lawful  in  that  season,  which  would 
not  be  permitted  in  a  time  of  peace.  The  seizure  of  the  proper- 
ty in  question,  can,  indeed,  only  be  justified  under  this  distinc- 
tion; for,  otherwise,  it  would  clearly  have  been  a  trespass ;  which, 
from  the  very  nature  of  the  term,  transgressio,  imports  to  go  be- 
yond what  is  right.  5  Bac.  Abr.  150.  It  is  a  rule,  however,  that  it 
is  better  to  suffer  a  private  mischief,  than  a  public  inconvenience  j 
and  the  rights  of  ?iccessitij>  form  a  part  of  our  law. 
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Of  this  principle,  there  are  many  striking  illustrations.  If  a  1788. 
road  be  out  of  repair,  a  passenger  may  lawfully  go  through  a  *—— r* * 
private  enclosure.  2  Black.  Com.  36.  So,  if  a  man  is  assualted, 
he  may  fly  through  another's  close.  5  Bac.  Abr.  173.  In  time  of 
war,  bulwarks  may  be  built  on  private  ground.  Dyer.  8.  Brook. 
Trespass.  213.  5  Bac.  Abr.  175.  and  the  reason  assigned  is  par- 
ticularly applicable  to  the  present  case,  because  it  is  lor  the  pub- 
lic safety.  20  Fin.  Abr.  ( trespass )  B.  a.  sec.  4.fo.  476.  Thus, 
also,  every  man  may,  of  common  right,  justify  the  going  of  his 
servants,  or  horses,  upon  the  banks  of  navigable  rivers,  for  tow- 
ing barges,  &c.  to  whomsoever  the  right  of  the  soil  belongs.  1 
Ld.  Raym.  725.  The  pursuit  of  Foxes  through  another's  ground 
is  allowed,  because  the  destruction  of  such  animals  is  for  the  pub- 
lic good.  2  Bids.  62  Cro.  I.  321.  And,  as  the  safety  of  the  peo- 
ple is  a  law  above  all  others,  it  is  lawful  to  part  affrayers  in  the 
house  of  another  man.  Key  I.  46.  5  Bac.  Abr.  177.  20  Vin.  Abr, 
Jo.  407.  sec.  14.  Houses  may  be  razed  to  prevent  the  spreading 
of  fire,  because  for  the  public  good.  Dyer.  36.  End.  L.  and  E. 
312.  See  Puff.  lib.  2.  c.  6.  sec.  8.  Hutch.  Mor.  Philos.  lib.  2.  c. 
16.  We  find,  indeed,  a  memorable  instance  of  folly  recorded 
in  the  3  Vol.  of  Clarendorfs  History,  where  it  is  mentioned,  that 
the  Lord  Mayor  of  London,  in  1666,  when  that  city  was  on  fire, 
would  not  give  directions  for,  or  consent  to,  the  pulling  down. 
forty  wooden  houses,  or  to  the  removing  the  furniture,  &c.  be- 
longing to  the  lawyers  of  the  temple,  then  on  the  circuit,  for  fear 
he  should  be  answerable  for  a  trespass  ;  and  in  consequence  of 
this  conduct  half  that  great  city  Avas  burnt. 

We  are  clearly  of  opinion,  that  Congress  might  lawfully  di- 
rect the  removal  of  any  articles  that  were  necessary  to  the  main- 
tenance of  the  continental  army,  or  useful  to  the  enemy,  and  in. 
danger  of  falling  into  their  hands;  for  they  were  vested  with 
the  powers  of  peace  and  war,  to  which  this  was  a  natural  and 
necessary  incident :  And  having  done  it  lawfuliv,  there  is  no- 
thing in  the  circumstances  of  the  case,  which,  we  think,  entitles 
the  Appellant  to  a  compensation  for  the  consequent  loss. 

With  respect  to  the  second  point ; — This  Court  has  authority 
to  confirm,  or  alter  any  proceedings,  that  come  properly  before 
the  Comptroller  General;  but  if  he  had  no  jurisdiction,  we  can  have 
none.  It  appears  then,  that  his  power  is  expressly  limited  to 
claims  "  for  services  performed,  monies  advanced,  or  articles 
furnished,"  by  order  of  the  Legislature,  or  the  Executive  Coun- 
cil. And,  as  he  has  no  right  to  adjudge  a  compensation  from  the 
State^r  damages,  which  individuals  may  have  sufll-red  in  the 
course  cf  our  militaiy  operations,  we  are  of  opinion  that  we  could 
grant  no  relief,  even  if  the  Appellant  was  entitled  to  it. 

By  the  Court  : — Let  the  rule  be  discharged  ;  and  the  Judg- 
ment for  the  Commonwealth  be  made  absolute. 


Common  jMea& 


PHILADELPHIA  COUNTY. 


December  Term,   1788. 


KUNCICLE  v.  KUNCKLE. 

EXCEPTIONS  were  filed  to  the  report  of  referees  in  this 
cause  ;  which  were  argued  on  the  20th  of  November,  by  Wil- 
son and  Todd)  for  the  Defendant ;  and  Sergeant  for  the  Plaintiff. 

The  President  now  stated  the  material  circumstances ;  and 
delivered  the  opinion  of  the  Court  as  follows  : 

Shippen,  President. — This  is  a  motion  to  set  aside  the  report 
of  referees,  on  two  grounds:  1st,  For  the  misbehaviour  of  the 
two  referees,  who  signed  the  report,  in  deciding  the  dispute  with- 
out notice  to  the  third  referee,  who  did  not  sign  it.  The  evidence 
by  no  means  supports  this  objection,  as  it  appears  that  the  two 
referees  had  agreed  upon  the  substance  of  their  report  in  the  pre- 
sence of  the  third  referee,  who  declared  his  disagreement,  and 
said  the  others  could  make  the  report  without  him. 

The  2d  objection  is  to  the  report  itself,  as  awarding  money  to 
be  paid  by  the  Defendant  on  one  side,  and  the  making  convey- 
ances of  land  and  a  lot  of  ground,  and  taking  up  a  bond  and  mort- 
gage in  the  Loan  Office,  by  die  Plaintiff,  on  the  other  side.  The 
ground  of  this  objection  is,  that  the  Court  cannot  do  complete 
justice  on  both  sides,  as  an  execution  may  issue  for  the  money 
against  the  Defendant,  and  the  Plaintiff  cannot  be  compelled  by 
the  Court  to  perform  his  part ;  at  least,  that  the  remedies  are  not 
the  same  on  both  sides,  namely  by  execution. 
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The  determination  of  causes  by  referees  under  a  rule  of  Court,  1788. 
has  been  found  a  practice  of  such  general  convenience  and  utility,  *— v— -1 
for  the  speedy  and  equitable  decision  of  controversies  depending 
in  the  Courts  of  law,  that  the  Judges  have  always  encouraged  and 
supported  it;  more  especially  as  in  this  mode  of  trial,  the  re- 
ferees are  not  tied  down  by  the  strict  rules  of  law,  but  may  decide 
as  the  equity  of  the  case  may  appear,  and  in  some  sort  supply  our 
want  of  a  Court  of  Chancery.  As  the  referees  are  Judges  of  the 
parties  own  chusing,  we  never  enter  into  the  merits  of  the  causes 
they  decide,  nor,  in  general,  set  aside  their  reports  but  for  misbe- 
haviour, or  where  the  objections  arise  on  the  face  of  the  pro- 
ceedings. 

Where  a  report  of  referees  awards  money  to  be  paid  on  one 
side,  and  certain  other  tilings  to  be  done  on  the  other,  if  the 
Court  cannot  inforce  both,  they  will  certainly  inforce  neither. 
In  the  present  case,  the  question  will  be,  whether  they  can  oblige 
the  Plaintiff  to  perform  his  part  of  the  award  ?  They  certainly 
cannot  do  it  by  execution ;  but  if  they  can  do  it  by  attachment, 
the  remedies  are  mutual,  though  not  by  the  same  kind  of  process. 
That  an  attachment  will  lie  for  a  contempt  in  not  performing  an 
award  of  referees  appears  clearly  to  have  been  agreeable  to  the 
common  law  prior  to  the  statute  of  9  and  10  W.  3.  which  is  de- 
clared by  the  Judges,  and  appears  from  a  perusal  of  the  act  it- 
self, to  have  been  made  only  to  put  agreements  to  refer  cases 
never  instituted  in  Court,  upon  the  same  footing  with  causes  al- 
ready in  Court,  and  to  be  declaratory  of  what  the  law  was  before 
in  the  latter  cases. 

I  have  inspected  the  record  in  the  case  of  Stuart  v.  Ralston  m 
the  Supreme  Court,  and  the  judgment  in  that  case  seems  decisive 
on  the  present  question.  There  the  award  was  that  money  should 
be  paid  by  the  Defendant  to  the  Plaintiff,  and  that  the  Plaintiff 
should,  at  a  future  time,  when  certain  proceeds  of  pot  ash  should 
come  to  his  hands,  and  when  a  certain  debt  should  be  received, 
pay  the  amount  of  one  half  of  them  to  the  Defendant:  The  ob- 
jection with  regard  to  the  time  of  the  Plaintiff's  performing  his 
part  of  the  award  was  much  stronger  than  in  the  present  case  ; 
which  requires  that  it  shall  be  done  within  five  days  after  pay- 
ment of  the  money. 

In  all  cases  of  this  kind  the  Court  will  exercise  their  equitable 
powers,  in  such  a  manner,  as  not  to  suffer  either  party  to  elude 
the  performance  of  their  part  of  the  award.  If,  for  instance,  exe- 
cution should  be  taken  out  by  the  Plaintiff  against  the  Defendant, 
,and  any  well  grounded  suspicions  should  appear,  that  the  Plaintiff 
was  contriving  by  flight,  or  otherwise,  to  avoid  complying  with 
his  part,  the  Court  would  order  the  money  levied  to  be  lodged  in 
Court  till  the  Plaintiff  should  comply;  or  might  impose  such  other 
terms  upon  him  as  should  appear  necessary  to  oblige  a  compliance. 

As  to  the  objection  that  part  of  the  award  is  impossible  to  be 
complied  with,  the  Defendant  himself  having  taken  up  the  Loan 
Office  Security,  which  was  directed  by  the  referees  to  be  done  by 
the  Plaintiff;  it  is  evident  from  the  time  of  its  being  done,  that 
it  was  with  a  view  of  making  the  present  objection,  itbeing  done 
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1788.  two  days  after  the  referees  had  agreed  opon  their  report,  though 
I— -v— »  before  the  actual  signing  of  it.  This,  however,  is  no  legal  objec- 
tion, because  if  any  part  of  an  award  be  impossible  to  be  perform- 
ed, it  appears  by  a  case  in  Salk.  83.  that  the  Court  will  refuse  an 
attachment  for  that  part.  Yet,  as  the  Plaintiff  in  the  present  case 
would  receive  the  benefit  of  what  the  Defendant  has  done  in  taking 
up  the  security,  we  should  certainly  think  it  equitable  that  he 
should  abate  so  much  out  of  the  money  to  be  recovered,  and  upon 
application  would  oblige  him  to  do  it;  and,  in  general,  see  that 
the  report  was  carried  into  execution  in  all  its  parts,  agreeably 
to  the  intent  of  the  referees,  and  the  justice  of  the  case. 

We  therefore  confirm  the  report. 


GORGE  RAT  ct  al.  v.  M'CARTY, 

ON  a  rule  to  shew  cause  why  the  Defendant  should  not  be 
discharged  on  common  bail,  M'Carty  stated  in  his  depo- 
sition, that,  being  considerably  embarrassed,  he  had,  according 
to  the  laws  of  France,  declared  himself  a  bankrupt  by  filing  a 
statement  of  his  debts  and  credits,  and  delivering  all  his  books 
and  papers  into  the  Consular  Court  of  VOrient,  for  the  benefit  of 
his  creditors  ;  the  principal  part  of  whom,  in  consequence  of  this 
surrender,  had  met  together,  appointed  trustees,  or  Syndics,  in 
the  usual  form,  and  then  granted  him  a  letter  of  licence  for  three 
years,  together  with  a  power  of  attorney,  to  collect  his  outstand- 
ing debts  in  America,  in  order  to  remit  the  same  for  their  use  ; 
stipulating,  however,  that  he  should  return  to  France  within  one 
year  from  the  time  of  his  departure.  The  Flaintiff,  among  others, 
had  proved  and  registered  his  debt  in  the  Consular  Court ;  and, 
it  was  agreed  by  the  Council  for  both  parties,  that,  on  a  surren- 
der of  this  description;  if  three  fourths  in  value  of  the  creditors 
had  consented  to  the  Defendant's  discharge,  the  agreement  or 
composition  by  them  signed,  being  homologated,  that  is  to  say, 
recorded  and  confirmed  by  the  Court  of  Parliament,  (which  is 
a  matter  of  course  unless  fraud  is  shewn)  became  by  the  lex  loci 
obligatory  upon  the  non  subscribing  creditors. 

Ingersoll,  in  support  of  the  rule,  contended,  that  it  was  settled 
by  the  decisions  in  Millar  v.  Hall  (ant.  229.)  and  Thomson  v. 
Tottng  (ant.  294.)  that  a  discharge  under  the  laws  of  one  country, 
operated  as  such  in  every  other;  and  he  offered  to  prove  by  the 
testimony  of  the  Defendant  himself,  that  three  fourths  in  value 
(the  deposition  only  stating  that  the  principal  part)  of  the  credi- 
tors had  agreed  to  the  composition  at  1?  Orient',  observing,  that, 
if  this  would  be  sufficient  to  induce  the  Court  to  order  an  Exo- 
neretur  after  judgment,  it  would  also  be  sufficient  to  induce  them 
to  discharge  the  Defendant  in  the  present  stage  of  the  cause. 

Du  Ponceau,  having  read  a  positive  affidavit  of  a  subsisting  debt, 
opposed  the  admission  of  the  Defendant's  testimony.     He  said, 
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that,  even  if  JU'Cartifs  discharge  according  to  the  lex  loci  could  1788. 
be  actually  proved,  it  would  not  operate  against  the  Plaintiff  on  ^— y— ' 
a  motion  of  this  kind.  The  mutual  spirit  of  intercourse  among 
nations  has,  indeed,  introduced  a  more  liberal  idea  of  the  cessio 
bono  rum ;  and,  upon  the  trial  of  the  cause,  such  proof  would 
probably  be  fatal  to  the  Plaintiff's  demand:  but,  whether  he  is 
discharged,  or  not,  is  a  matter  of  fact,  to  be  decided  by  the  ver- 
dict of  a  jury;  Salk.  100.  and  to  deprive  the  Plaintiff  of  special 
bail,  at  this  time,  would  not  only  be  an  illegal  anticipation  of  that 
decision,  but,  in  effect,  a  denial  of  justice,  as  it  appears  that  the 
Defendant  is  under  an  obligation  to  repair  shortly  to  France,  and 
would  probably  never  venture  again  within  the  jurisdiction  of  this 
Court. 

He  contended,  however,  that,  even  by  his  own  shewing,  JiPCar- 
tij  had  not  been  discharged  in  France;  and  represented,  that  the 
proceedings  in  the  Consular  Court  amounted  to  no  more  than  art 
inchoate  bankruptcy  ;  for,  the  concurrence  of  three  fourths  in 
value  of  his  creditors  to  the  composition  alleged,  and  the  homolo- 
gation or  confirmation  thereof  by  the  parliament,  being  an  in- 
dispensable requisite  to  his  discharge,  'till  that  was  established, 
it  could  not  avail  the  Defendant  that  he  had  made  a  surrender, 
or  that  the  Plaintiff  had  proved  his  debt,  any  more  than  the  sur- 
render of  a  bankrupt  here,  or  the  proof  of  a  debt  under  the  com- 
mission, would  be  sufficient  to  preclude  a  creditor  from  his  reme- 
dy at  law,  before  a  certificate  was  actually  granted. 

Nor  is  the  Defendant's  testimony,  he  urged,  competent  to  prove 
the  fact,  which,  by  the  lex  loci,  operates  as  a  discharge  ;  it  is  a 
matter  to  be  shewn  by  an  exemplification  of  the  foreign  record  ; 
when,  perhaps,  it  may  be  tantamount  to  a  bankrupt's  certificate  ; 
or,  with  stricter  analogy,  it  may  be  compared  to  the  case  of  a 
discharge  under  the  composition  law  of  if; 
case  which  he  said  was  exactly  in  point  froi 

the  Court,  on  a  question  of  bail,  would  not  allow  the  Defendant 
to  shew  that  he  had  obtained  his  discharge  under  that  act,  and  that 
the  Plaintiff  was  bound,  though  a  non  subscriber,tothe  composition. 

Ingersoll,  in  reply,  said,  that  he  did  not  mean  to  contend,  that 
the  debt  was  discharged  ;  but  only  to  shew,  by  the  testimony  of 
the  Defendant,  a  collateral  fact,  which  entitled  his  person  to  an 
exemption  from  arrest  in  the  present  case.  He  agreed  that  the 
proceeding  amounted  only  to  an  inchoate  bankruptcy  under  the 
insolvent  laws  of  France ;  but,  he  insisted,  that  it  would  be  cruel 
and  unjust  to  allow  the  Plaintiff  all  the  advantage  of  his  concur- 
rence there,  and  likewise  the  benefit  of  special  bail  in  an  action 
here.  Although  it  may  be  true;  therefore,  that  the  Defendant 
had  not  yet  received  what  would  amount  to  a  certificate,  yet,  as  he 
has  surrendered  all  his  effects,  muniments,  and  vouchers,  to  the 
proper  officers,  for  the  benefit,  and  with  the  knowledge  and  ap- 
probation of  the  Plaintiff,  as  well  as  his  other  creditors,  the  Court 
will  not  suffer  the  oppression  that  is  now  attempted,  butrather  in- 
cline to  hear  the  Defendant  in  favour  of  the  rule  ;  and,  if  it  can 
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1788.     be  shewn  that  three  fourths  in  value  of  his  creditors  have  agreed 
V— v*— t    to  his  discharge,  the  established  principles  of  law  will  protect  him 
here  from  the  molestation  of  a  refractory  individual. 

Shippen,  President. — There  are  certain  rules  adopted  for  the 
government  of  the  Court  in  respect  to  bail,  which,  as  they  are 
consonant  to  law  and  reason,  ought  not  to  be  wantonly  violated. 
In  cases  of  necessity,  however,  these  rules  admit  of  some  relax- 
ation ;  as  where  it  is  impracticable  to  obrain  a  positive  affidavit 
of  the  debt,  the  Court,  being  satisfied  of  its  existence  by  colla- 
teral proofs,   will  order  special  bail  to  be  entered. 

But  the  present  question  is  not  of  that  nature  ;  for  the  matter 
alleged  in  support  of  the  rule,  goes  immediately  to  the  merits  of 
the  cause,  and  cannot,  with  any  propriety,  be  considered  as  a  fact 
merely  collateral.  It  is,  in  effect,  saying,  that  the  Defendant  has 
paid  the  Plaintiff's  debt ;  which  surely  cannot  be  tried  on  amo- 
tion of  this  kind  ;  nor  can  it  at  any  time  be  substantiated  by  the 
testimony  of  the  Defendant  himself. 

I  think,  indeed,  that  the  liberality  of  our  Courts  has  already 
extended  the  benefits  of  a  cessio  bonorum  in  another  country,  as 
far  as  prudence  will  justify.  In  the  cases  of  Millar  v.  Hall,  and 
Thompson  v.  Young,  there  had  been  a  general  surrender  ior  the 
benefit  ol  all  the  creditors  ;  and  judgments  of  discharge  from  their 
respective  debts,  were  regularly  pronounced  and  certified  in  favour 
of  the  Defendants  by  the  Court  of  a  sister  State.  This  distin- 
guishes these  cases  from  the  case  of  James  et  al.  v.  Allen  (ant.  1 88.) 
where  the  Defendant's  person  only  was  discharged,  under  a  law  of 
New-  Jersey,  clearly  local  in  its  terms  and  operation  :  And,  in  the 
case  of  Le  Clercq  v.  Richette  our  opinion,  in  directing  the  Jury 
to  find  for  the  Defendant,  was  founded  upon  the  evidence  that  the 
Plaintiff  was  a  party  to  the  proceedings  in  France,  and  that  an 
actual  discharge  had  been  obtained  conformably  to  the  laws  of 
that  kingdom. 

From  these  decisions  it  may  be  collected,  that  the  judgment  of 
a  foreign  Court  discharging  die  debt,  would,  for  that  purpose, be 
recognized  here;  but  it  would  be  contrary  to  reason,  justice,  and 
law,  to  protect  a  man  from  arrests,  who  had  made  his  way  to  this 
country  before  he  obtained  his  certificate,  merely  because  he  had 
committed  an  act  of  bankruptcy  and  surrendered  to  the  commis- 
sioners in  England.  The  objections  are  equally  stiong  upon  the 
present  occasion  ;  for,  it  is  clear,  that  the  proceedings,  which 
have  hitherto  taken  place  in  the  Consular  Court  of  VOrient,  are 
inchoate  and  inconclusive  ;  and,  even  if  the'Plaintiff  had  signed 
the  letter  of  licence  for  three  years,  that,  according  to  an  express 
authority  in  Barnes,  would  not  be  a  sufficient  cause  for  refusing 
special  bail. 

Upon  the  whole,  the  Court  are  clearly  of  opinion,  that  the 
Defendant  is  not  entitled  to  be  released  on  common  bail;  and, 
therefore,  direct 

The  rule  to  be  discharged*- 
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WATERS  v.  MILLAR.  1788- 

Na  motion  in  arrest  of  judgment  after  a  verdict  for  the  Plain- 
tiff in  this  cause,  it  appeared,  that  the  Defendant  had  given 
his  note  of  hand  to  one  Jesseroxv,  which  was  expressed  in  these 
words:  "I  piomise  to  pay,  or  cause  to  he  paid,  unto  George  jfes- 
"  seroxv,  or  order,  the  full  sum  of  £.  20.  against  or  before  the  27th 

"  day  of  November,  1785." This  note  was  afterwards  sold  and 

delivered,  for  a  valuable  consideration,  by  Jesseroxv  to  the  Plain- 
tiff, but  without  any  indorsement  or  written  assignment;  and  the 
Defendant  having  refused  to  pay  it,  this  Action  was  instituted,  in 
which  the  declaration,  after  stating  the  note,  &c.  proceeded  as  fol- 
lows:— "  And  whereas  the  said  George  afterwards,  to  wit,  on  the 
"  4th  day  of  November,  in  the  suid  year,  in  the  city  and  county 
"  aforesaid,  the  said £•  20.  being  wholly  unpaid,  for  a  valuable  con- 
"  siderationto  him  by  the  said  Nicholas  (Waters)  then  and  there 
"  paid,  bargained  and  sold  the  said  promissory  note  to  the  said 
"  Nicholas,  and  possession  thereof  to  him  then  and  there  deliver- 
*'  ed  ;  and  in  consideration  whereof  the  said  Jacob  (Millar)  af- 
"  terwards,  to  wit,  the  same  day  and  year  last  aforesaid,  at  the 
"  city  and  county  afort  said,  at  the  special  instance  and  request  of 
"  the  said  Nicholas,  assumed  upon  himself,  and  then  and  there 
"  promised  the  said  Nicholas  that  he  would  pay  him  the  said  £.  20. 
"  according  to  the  tenor  and  effect  of  the  said  note.  Neverthe- 
"  less  the  said  Jacob  the  said  sum  of  money,  according  to  the  te- 
"  nor  and  effect  of  the  said  note,  hath  not  paid  unto  the  said  Ni- 
"  cholas,  &c." 

The  question  was,  whether  the  Plaintiff  could  maintain  the  pre- 
sent suit  in  his  own  name,  upon  the  mere  sale  and  delivery  of  the 
note,  without  any  indorsement  or  assignment  from  Jesserozv  to 
him  ? 

Sergeant,  for  the  Defendant,  having  premised,  that,  if  there  was 
a  consideration,  it  was  immaterial  to  lay  a  promise  to  pay  the  note, 
and,  on  the  other  hand,  that,  if  there  was  no  consideration,  the 
promise  was  nugatory  and  void,  contended,  that  a  promissory 
note,  being  a.  chose  in  action,  was  net  assignable  by  writing  at  com- 
mon law,  much  less  by  delivery  alone;  Can.  L.  B.  E.  105.  5  Bac. 
Abr.  605.  Sulk.  129.  Ld.  Raym.  757.  774.  and  that  this  could  not 
be  likened  to  a  note  payable  to  bearer,  where  possession  gives  the 
action  ;  Can.  L.  B,  E.  129.  but  it  is  the  case  of  a  note  payable  to 
one,  or  his  order,  which  order  must  be  in  writing  to  bring  it  with- 
in the  statute.  As,  therefore,  no  indorsement,  or  assignment,  is 
laid,  the  action  cannot  be  maintained,  in  its  present  form.  It  is 
true,  that  the  assignee  of  a  bond  may  sue  in  the  name  of  the  ob- 
ligee ;  and  the  Plaintiff  might  sue  in  the  name  of  Jesseroxv;  but, 
in  that  case,  the  Defendant  could  prove  a  set  off,  and  shew  the 
balance  to  be  in  his  favour.  Of  this  advantage  he  would  now, 
perhaps,  be  deprived  ;  nor  would  this  action  be  final  if  a  bona  fide 
indorsee  of  Jesserozv  should  hereafter  appear. 

Raxvle,  in  opposing  the  motion,  observed,  that  the  verdict  had 
cured  all  exceptions  to  the  expressions  of  the  declaration,  and  that 

Vol.  I.  A  a  a 
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1788.  the  Plaintiff  had  an  equitable  right  to  recover,  having  bought  the. 
*>•— v-^  note  lor  a  valuable  consideration;  which,  of  itself,  was  sufficient 
to  induce  the  Court  to  consider  him  as  agent,  or  attorney,  to  do 
what  jfesserorv  might  have  done  ;  and  an  attorney,  eke.  who  has  a 
naked  authority  to  receive,  may  sue  in  his  own  name  on  a  promise 
to  pay  to  him.  Lev.  188.  1  Vent.  318.  332.  2  Black.  Rep.  Term. 
Rep.  He  then  insisted,  that  the  sale  and  delivery  were  a  good 
assignment  without  writing ;  which  is  not  necessary  to  a  contract, 
otherwise  than  as  evidence  of  it;  3  Burr.  1670.  and  he  contend- 
ed that  there  was  a  sufficient  consideration  for  t\\er  assumpsit  laid 
in  the  declaration  ;  that  being,  he  3aid,  the  material  ground  of 
the  action,  and  not,  as  the  adverse  Council  suggested,  the  mere 
possession  of  the  note  ;  that  the  Plaintiff's  receipt  for  the  money 
would  be  a  sufficient  discharge  from  any  claim  on  the  part  of  J'es- 
serow ;  and  that,  even  if  the  promise  were  not  strictly  laid  in  the 
declaration,  the  practice  of  overlooking  similar  inaccuracies,  in 
order  to  promote  the  justice  of  the  case,  would  supply  that  defect. 
3BL  Coin.  394.  Salki  29.  1  Wils.  255.  3  Wils.  40-  SalL  364.  1 
Sid.  218.  1  Vent.  40.  There  is,  however,  at  least,  so  much  consi- 
deration for  the  assumpsit  as  the  possession  of  the  note ;  and  the 
question  of  damnification  could  not  come  before  the  Court  on 
the  present  motion,  which  is  in  arrest  of  judgment,  and  not  for 
a  new  trial.— See  Cro.  E.  67.  Hob.  4.  1  Sid.  31.  Sty  I.  296.  1 
Com.  Dig.  138.* 

Shippen,  President. — This  is  a  motion  in  arrest  of  judgment, 
on  the  ground  that  no  consideration  is  laid  in  the  declaration  to 
found  the  assumpsit  upon  :  And  as  it  tends  to  destroy  the  Plain- 
tiff's action  after  a  verdict  given  in  his  favour  upon  the  merits, 
the  Court  would  afford  every  aid  in  its  power,  consistently  with 
law,  to  carry  the  verdict  into  effect;  but  they  must  not  depart 
from  the  established  principles  of  law,  which  are  wisely  calculated 
for  general  cases,  although  in  particular  ones  they  may  some- 
times appear  to  be  hard. 

The  declaration  states,  that  "the  Defendant  Jacob  Millar  gave 
"  his  promissory  note  to  one  George  Jesseroxv  for  £.  20.  payable 
"  to  him  or  his  order ;  that  by  virtue  of  the  statute  the  said  Jacob 
"  became  thereupon  liable  to  pay  to  the  said  George,  or  his  order, 
"  the  said  sum  of  £.  20.  That  the  said  George  afterwards  for  a 
*'  valuable  considt* ration  bargained  and  sold  the  said  note  to  the 
*«■  Plaintiff,  and  delivered  him  possession  of  it;  and  that  in  consi- 
"  deration  thereof,  the  Defendant  assumed  and  promised  to  pay 
"  the  £.  20.  to  the  Plaintiff,  according  to  the  tenor  and  effect  of  the 
*'  said  note." 

The  question  is,  whether  the  sale  and  delivery  of  the  note  to 
the  Plaintiff  is  of  itself,  without  any  indorsement  or  assignment,  a 
legal  ground  of  the  assumpsit;  for  no  other  consideration  is  laid. 

The  note  is  a  negotiable  note,  payable  to  Jesserow,  or  his  order; 
the  remedy,  therefore,  as  upon  the  instrumentitself,  is  confined  to 
Jesseroxv,  or  his  order;  and  it  would,  indeed,  be  confined  to  Jes- 
serow  himself,  as  a  chose  in  action,  if  the  act  of  Parliament,  or 
act  of  Assembly j  did  not  enable  an  assignee  to  sue  ia  his  own 
*  7  Mod.  12. 
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name.  There  must  then  be  some  collateral  matter,  some  injury  1788. 
to  the  Plaintiff,  or  benefit  to  the  Defendant,  in  the  consideration  it-  *— y— * 
self,  laid  as  a  ground  for  the  assumption.  If  the  Defendant  had 
promised  to  the  Plaintiff,  having  possession  of  the  note,  and  a 
power  to  sue  for  the  money  (though  net  in  his  own  name)  that  if 
he  would  forbear  to  sue  him,  he  would  pav  it ;  or,  if  the  promise 
had  been  in  consideration  of  his  delivering  the  note  up  to  be  can- 
ceiled  ;  these  promises,  though  made  to  a  person  not  having  an 
assignment  of  the  note,  would  perhaps  have  been  sufficient  to 
ground  an  assumpsit  upon.  But  this  is  a  bare  promise  to  pay  to 
the  Plaintiff,  a  stranger,  in  consideration  of  a  sale  and  delivery 
of  the  note  by  the  payee  to  him,  a  consideration  moving  neither 
to,  nor  from,  the  Defendant,  and  which  could  not  redound  either 
to  his  benefit  or  injury. — Besides,  the  promise  laid,  is  to  pay  to 
the  Plaintiff,  according  to  the  tenor  and  effect  of  the  mote,  and  the 
tenor  and  effect  of  the  note  was  to  pay  to  Jesscrcnv,  or  his  order, 
and  not  to  any  person  to  whom  he  should  sell  and  deliver  it. 
If  the  note  had  been  payable  to  Jesserow,  or  Bearer,  a  bona f da 
purchaser  of  it  might  have  maintained  the  action  ;  because  such 
notes  pass  by  delivery  :  But  a  note  payable  to  order,  must  be  a$~ 
signed,  to  enable  the  holder  to  bring  the  action  in  his  own  name. 

Bonds  in  England  are  every  day  assigned,  attended  with  ir- 
revocable powers  to  sue  for  the  assignees  use:  Such  an  assign- 
ment one  would  think  would  be  full  evidence  of  a  sale  and  deli- 
very, yet  no  actions  are  ever  brought  on  that  ground,  but  always 
in  the  name  of  the  obligees. 

We  would  intend  every  thing  we  could  to  support  the  verdict; 
but  we  cannot  intend  a  consideration  quite  different  from  that 
which  is  laid,  which  we  must  do  in  the  present  case,  if  we  were 
to  give  our  opinion  in  favour  of  the  Plaintiff. 

The  judgment,  therefore,  must  be  arrested. 

GIBBS  o.  GIBBS. 

N^HE  case  was  briefly  this: — A  certain' Aaron  Musgrove  had 
JL  brought  a  qui  tain  action  against  the  Defendant,  AnnGibbsy 
in  which,  after  a  trial  in  the  Supreme  Court,  he  obtained  a  judg- 
ment oh  $i'e  second  day  of  October,  1788;  but  no  execution  was 
thereupon  issued.  On  the  fourth  day  of  the  same  month,  how- 
ever, the  Defendant  having  then  confessed  judgment  in  this 
Court  to  the  Plaintiff,  Benjamin  Gibbs,  a  Ft.  Fa.  was  issued  iu 
this  cause,  and  duly  executed  upon  a  house  and  lot  of  ground  in 
Philadelphia  ;  after  which  Mrs.  Gibbs  committed  an  net  of  bank- 
ruptcy, and  the  Sheriff  paid  the  money  levied  by  virtue  of  the 
Fi.  Fa.  into  the  hands  of  the  Prolhonotary,  to  be  disposed  of  as 
the  Court  should  direct.  * 

In  the  course  of  the  argument,  there  were  some  insinuations 
of  collusion,  with  respect  to  the  second  judgment;  but  as  no  > 

proof  was  offered,  the  only  question  before  the  Court  was,  whe* 
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178S.     ther,  under  all  the  circumstances  of  the  case,  Musgrove's  prior 
— - y— ' '    judgment  was  entitled  to  satisfaction  out  of  the  money  levied  on 
the  Fi.  Fa.  in  preference  to  the   subsequent  judgment  on  which 
the  writ  had  issued?  See  3  State  Laws  655.  sect.  30. 

Bradford-end  Sergeant.,  arguing  in  favour  of  the  prior  judgment; 
admitted,  thatitwas  no  lien  against  the  assignees  of  the  bankrupt, 
or  the  general  creditors  under  the  commission  ;  but  contend ed, 
that,  unless  it  was  for  the  general  benefit,  no  construction  of  the 
act  of  Assembly  should  be  made  to  divest  the  lien  which  the 
priority  of  Musgrove^  judgment  had  obtained:  alien,  they  in- 
sisted, clearly  binding  as  to  a  purchaser,  and,  consequently,  as  to 
a  person  levying  on  real  estate,  who  is  to  be  considered,  in  that 
respect,  a  purchaser.  Thev  said,  that  they  had  not  been  able  to  find 
any  authority  more  in  point  than  1  F.  Will.  737.  but  urged,  that 
the  want  of  a  direct  precedent  was  in  their  favour  ;  for,  if  the  at- 
tempt to  destroy  a  lien  of  this  kind  could  have  succeeded,  it  must 
frequently  have  occurred  in  the  uniform  struggle  that  had  been 
made  to  defeat  the  bankrupt  laws  of  England. 

It  was  further  observed,  that  there  had  been  no  laches  on  the  part 
of  Musgrovi>\  for  he  could  net  issue  an  execution  'till  the  expira- 
tion o  I  four  days  after  his  judgment  was  obtained  ;  that  it  was  estab- 
lished long  before  the  statute  of  frauds,  that  the  firss  judgment 
shall  be  first  paid,  although  the  execution  was  issued  upon  a  sub- 
sequent one;  that  the  statute  and  our  act  of  Assembly  made  no 
other  alteration  in  the  common  law,  than  that  of  substituting  the 
day  of  docketing  for  the  -relation  to  the  first  day  of  the  term  ;  and 
that,  therefore,  independent  of  the  bankrupt  law,  Musgrovey& 
claim  was  indisputable. 

But  they  also  contended,  that,  taking  the  bankrupt  law  into 
view,  it  did  not  interfere  between  lien  and  lien  at  common  law; 
but  is  merely  directory  in  the  50  sect,  how  the  debts  shall  be 
paid  where  no  execution  has  been  levied.  The  words  do  not  in- 
clude the  case;  and  a  former  statute,  or  rule  of  common  lav/,  can- 
not be  repealed  or  annulled,  by  implication.  Nor  could  the  in- 
tention of  the  Legislature  embrace  it;  for,  that  was  to  make  ad 
equal  distribution  among  the  creditors  at  large  ;  and  not  to  ascer- 
tain a  right,  as  between  two  individuals.  Whether,  indeed,  it  is 
a  real  6r  pretended  debt  for  which  the  second  judgment  is  confes- 
sed, there  are  no  means  to  prove  from  the  want  of  a  Court  ofJ 
Chancery  j  and  whether  the  commissioners  might  recover  the 
money  from  Musgrove  is  a  question,  that  cannot  affect  the  present 
controversy,  or  give  Gibbs  a  right  to  retain  it,  which  he  would 
not  otherwise  have. 

Ir.gersoll  and  Lewis,  for  the  Plaintiff  in  the  execution,  stated, 
that  by  the  bankrupt  law,  executions,  mortgages,  and  pledges, 
were  co\§;dered  in  the  same  light ;  and  that  the  rule  of  law  in  the 
distribution  of  a  bankrupt's  estate,  placed  all  other  descriptions 
of  creditors  on  the  same  footing,  regarding  the  quantity,  and  not 
the  quality  of  their  debts.  Green.  B.  L.  100.  101.  136.  146.  190. 
12  Mod.  446.  Com.  Dig.  532.  2  Black.  Com.  487.  1  Bat:  Abr. 
258.     They  insisted,  as  the  property  would  indisputably  vest  in. 
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the  commissioners  if  not  prevented  by  the  execution,  that,  there-  1788. 
fore,  the  question  lay  properly  between  Gibbs  and  the  Assignees,  < — r— ' 
and  not  between  him  and  Musgrave,  who  could  not,  with  any 
shew  of  right  retain  the  money  against  the  general  creditors,  even 
if  the  Court  were,  at  this  time,  to  order  it  to  be  paid  to  him. 
They  said,  that  the  very  points  now  made,  were  urged  and  over- 
ruled in  the  case  cited  lor  Musgrove;  1  P.  Win.  7 ST.  and  it  is  de- 
clared in  several  cases,  that  a  judgment  did  not  bind  lands  any 
more  than  the  teste  of  a  Ft.  Fa.  did  goods,  before  the  statute. 
Ibid.  92.    Fes.  239.  43S. 

But  the  very  existence  of  a  prior  lien  in  favour  of  Musgrove  was 
controverted  ;  because  the  act  of  Assembly  Cl  State  Laws  452.  3.  J 
in  respect  to  the  docketing  of  judgments,  only  alters  the  law  in  the 
case  of  bona  fide  purchasers  for  a  valuable  consideration  ;  and 
does  not  affect  the  case  of  two  judgment  creditors,  whose  liens 
still  relate  to  the  first  day  of  the  term.  On  this  ground,  therefore, 
the  judgment  confessed  to  Gibbs  in  the  Common  Pleas,  is  prior  to 
that  obtained  by  Musgrove in  the  Supreme  Court;  for  the  term  ill 
the  Common  Pleas  commenced  on  the  7th  of  September  ;  but  the 
term  in  the  Supreme  Court  did  not  commence  until  the  24th  day 
of  the  same  month  ;  so  that,  independent  of  the  bankrupt  law, 
the  legal  relation  to  the  first  day  of  the  term  establishes  the  right 
of  Gibbs  pn  the  present  controversy. 

But  the  bankrupt  law  is  in  itself  clearlv  decisive;  and  that  an 
adverse  precedent  is  not  to  be  found,  must  prove  the  universal 
sense  of  the  Courts  of  Justice  in  England  to  be  in  favour  of  the 
Plaintiff's  doctrine.  As,  therefore,  the  general  rule,  with  regard 
to  an  execution  executed,  includes  his  case,  and  excludes  the 
case  of  Musgrove,  it  is  incumbent  upon  the  latter  to  shew,  if  he 
can,  any  exception  on  which  he  may  rest  his  present  claim.  The 
principle,  indeed,  as  well  as  the  practice  of  the  law,  is  on  the  same 
side.  If,  after  the  execution  executed,  the  commissioners  had 
taken  the  house  and  sold  it,  they  would,  undoubtedly,  have  been 
liable  to  Gibbs  in  an  action  for  money  had  and  received  to  his  use  : 
but  will  it  be  asserted  that  Mmgrove  could  maintain  such  an  ac- 
tion, having  no  execution  executed  ?  Nor  can  it  be  justly  said, 
that  the  commissioners  are  not  interested  in  the  question  now  agi- 
tated ;  for,  if  the  proceeds  of  the  estate  sold  under  the  Fi.  Fa. 
are  enough  to  pay  both,  both,  according  to  the  opposite  doctrine, 
must  be  paid,  and  only  the  balance  go  to  the  commissioners. 
But  ihere  is  no  case  which  can  make  a  difference  whether  the 
money  is,  or  is  not,  suiFieient  to  pay  the  amount  of  the  execu- 
tion ;  and  should  Musgrove  prevail  against  Gibbs,  for  similar 
reasons  he  must  prevail  against  the  commissioners — to  the  mani- 
fest violation  of  the  words  and  spirit  of  the  law. 

Shippen,  President The  motion  in  this  case  is  made  in  be- 
half of  one  Musgrove,  who  is  said  to  be  a  prior  judgment  credi- 
tor, in  orderto  have  the  money  which  has  been  levied  and  brought 
into  Court  under  the  Plaintiff's  execution,  paid  to  him  instead 
©f  the  Plaintiff. 
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1788.  This  is  objected  to,  on  the  ground  that  the  Defendant  became 
fc—  v  — *  a  bankrupt  previous  to  the  serving  or  issuing  any  execution 
against  the  estate,  except  the  present  one,  at  the  suit  of  the  Plain- 
tiff, and  that,  therefore,  he  alone  is  entitled  to  the  money. 

The  question  arises  upon  the  2,0th  section  of  the  bankrupt  law, 
which  enacts,  "That  every  creditor  having  security  for  his  debt 
"  by  judgment,  speciality,  or  other  security,  whereof  therejs  no 
"  execution  served  and  executed  upon  the  lands,  goods,  and  es- 
*'  tate,  of  the  bankrupt  before  such  time  as  he  shall  become  a 
"  bankrupt,  shall  not  be  relieved  upon  any  such  judgment,  &c. 
"  for  any  more  than  a  rateable  part  of  their  debts,  with  the  other 
"  creditors." 

This  section  of  the  act  is  similar  to  one  in  the  statute  of  fumes, 
and  must  therefore  receive  the  same  construction  ;  and  the  i-a- 
tional  and  legal  construction  appears  to  be,  that  no  judgment  cre- 
ditor who  has  not  levied  his  execution,  shall  receive  any  benefit 
from  his  judgment,  as  ts  the  estate  or  effects  of  the  bankrupt,  vest- 
ed in  the  Commissioners  of  bankruptcy  by  the  act,  to  the  exclusion 
or  prejudice  of  the  creditors  at  large,  but  must  be  put  upon  the 
same  footing  with  them  ;  yet,  as  to  any  liens  which  do  not  affect 
the  general  creditors,  he  will  have  the  benefit  of  them  in  the 
same  manner  as  if  the  act  had  never  been  made. 

This  construction  accords  with  the  case  cited  in  support  of  the 
motion  out  of  1  Peere  JFms.  737.  The  principle  of  that  case,  so 
far  as  respects  the  present  purpose,  is  this,  that  where  there  is  a 
prior  judgment,  and  afterwards  a  sale  of  the  land,  and  then  a 
bankruptcy,  the  purchaser  holds  the  land  adject  to  the  prior  lien, 
which  must  be  for  this  plain  reason,  that  in  that  case  there  was 
no  possibility  that  the  creditors  of  the  bankrupt  could  be  preju- 
diced by  it,  the  land  being  actually  sold  before  the  bankruptcy, 
and  never  vested  in  the  commissioners  ;  and,  consequently,  there 
xvas  no  lien  as  to  them,  it  could  only  subsist  against  the  purchaser, 
and  was  not  at  all  affected  by  the  bankrupt  laws,  as  it  was  indif- 
ferent to  the  creditors  whether  it  subsisted  or  not. 

In  the  present  case,  there  has  been  no  act  of  the  party  previous 
to  the  bankruptcy  to  prevent  the  vesting  of  the  estate  in  the  com- 
missioners j  and,  consequently,  all  liens,  if  they  operate  at  all, 
must  operate  to  their  prejudice  ;  which  is  contrary  to  the  express 
intent  of  the  act,  which  directs  that  they  shall  take  the  estate, 
subject  only  to  the  claims  of  such  judgment  creditors  who  had 
levied  their  executions  upon  it.  For,  if  any  judgment  creditor, 
who  has  no  execution,  under  the  idea  of  his  having  a  prior  lien, 
could  have  the  benefit  of  the  execution  transferred  to  him,  then 
not  only  that  creditor,  but  all  the  prior  judgment  creditors  must 
be  satisfied,  before  the  commissioners  could  take  anything  to  di- 
vide among  the  general  creditors,  as  they  would  all  have  an  equal 
right  with  him. 

It  is  said,  that,  although  the  Court  should  order  the  prior  judg- 
ment creditor  to  be  first  paid,  there  would  be  no  injury  done  to  the 
©ther  creditors,  because  the  commissioners  might  recover  the 
money  from  him,  if  he  was  not  entitled  to  it.     Whether  they 
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could,  or  could  not,  recover  it  from  him,  will,  I  think,  make  no  1788. 
material 'difference  as  to  the.  present  motion.  It  must,  however,  *— ~v--^ 
be  observed,  that,  if  he  can  claim  this  mone)'  at  all,  it  must  be 
tinder  the  execution,  and  as  execution  creditors  are  saved,  it  would 
be  very  questionable  whether  the  commissioners  could  recover 
it  from  him.  If  they  could  not,  then  the  creditors  at  large  must 
be  postponed  to  him  and  the  other  judgment  creditors; — if  they 
could  recover  it,  then  it  would  not  only  be  a  vain  thing  to  order 
the  money  into  his  hands,  as  he  must,  by  a  circuity  of  action, 
be  obliged  to  refund  it,  but  it  would,  in  fact,  be  ordering  it  into 
the  hands  of  a  person  not  entitled  to  receive  it:  And  the  conse- 
quence would  be,  that  the  real  execution  creditor,  whose  claim  is 
*aved  by  the  act,  would  infallibly  be  cut  out  of  his  preference. 

Whether  this  is,  or  is  not,  a  bona  fide  debt,  is  not  the  subject 
of  our  present  enquiry.  If  any  fraud  could  be  proved,  this  Court 
would  certainly  x>n  motion  set  aside  both  the  execution  and  the 
judgment,  but  that  could  not  be  for  the  benefit  of  the  prior  judg- 
ment creditor,  whose  claim  is  founded  upon  the  execution;  but  for 
the  benefit  of  the  creditors  at  large  under  the  commission  ;  who 
may  still  have  a  remedy  by  action,  if  they  can  shew  the  execution 
to  have  been  collusive  and  unfair. 

The  only  question,  however,  now  before  us,  is  whether  a  prior 
judgment  creditor  shall  come  in  under  this  execution,  which  we 
think  he  cannot,  as  it  would  defeat  the  express  intent  of  the  bank- 
upt  lav/.*  i 

M'CLENACHAN  et  al.  v.  M'CARTY. 

THIS  was  a  foreign  attachment,  in  which  judgment  was  enter- 
ed at  the  third  term  ;  and  a  writ  of  inquiry  being  afterwards 
executed,  a  motion  was  made,  on  behalf  of  the  Defendant,  to 
quash  the  return,  because  the  Sheriff  and  inquest  had  refused  to 
hear  his  evidence  at  the  time  of  executing  the  writ. 

On  the  argument  the  nature  of  the  evidence  that  had  been  ex- 
cluded, was  stated,  and  Irigersoll,  in  support  of  the  motion,  con- 
tended—  1st,  That,  upon  general  principles,  both  parties  are  en- 
titled to  be  heard  before  the  inquest  ;  and  that,  although  they 
are  bound  to  find  some  damages,  yet,  if  there  is  no  proof  of  any- 
being  sustained,  they  will  find  no  more  than  a  single  penny  ;  and 
that  merely  to  satisfy  the  form  of  the  proceeding.  The  writ  com- 
mands the  inquest  diligently  to  enquire  what  damages,  £s?c.  so  that 
to  inform  thtir  consciences,  they  ought  certainly  to  hear  the  al- 
legations of  both  parties  ;  and  if  they  assess  the  damages  too 
high,  or  too  low,  their  return  will  be  set  aside,  which  proves  that 
the  Court  has  n  superintending  power  over  Juries  of  Inquiry.  2 
LilU  Abr.  72\.  2  Sayre\  Law  of  Dam.  123.  193.  203.  233.  It  is 
a  maxim,  indeed,  that  damages  cannot  be  assessed  without  a  Ju- 
ry. $  Bl.  Coin.  395.  396.  7.  and  it  is  clear  that  under  the  rules  at 
•  Sse  2  Dall.  Rep.  158. 
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1783.  Niti  Prim,  a  Defendant  may  submit  to  judgment  being  entered, 
K_M~i-^_j  and  vet  contest  the  matter  before  the  Jury  of  Inquiry,  so  as  to  af- 
fect the  quantum  of  damages,  for  which  the  judgment  shall  stand. 
2dly,gThe  case  of  &  foreign  attachment  makes  no  exception  to  the 
general  rule.  In  London  only  actions  of  debt  can  be  brought 
within  the  custom  ;  so  that  the  judgment  being  complete,  no  da- 
mages are  to  be  assessed.  There  are  many  other  points  in  which 
the  custom  of  London  differs  from  the  practice  under  our  attach- 
ment law.  Lands,  and,  in  short,  every  other  subject  of  proper- 
ty, are  liable  in  Pennsylvania  to  an  attachment;  being  as  much 
so  in  his  absence,  as  the  Defendant's  person  would  be,  if  he  were 
here.  But  the  custom  of  London  proceeds  only  on  the  supposition 
of  a  debt  due  from  the  Garnishee  to  the  Defendant.  Hence  the 
analogy  between  the  custom  there,  and  our  practice,  is  very  tri- 
fling. The  act  of  Assembly  does  not  prescribe  a  writ  of  inqui- 
ry :  nor  does  the  freeholders  law,  upon  a  judgment  by  default 
after  summons  ;  yet,  in.  both  cases,  writs  of  inquiry  are  uniformly- 
issued  to  assess  damages  ;  and  for  the  plain  reason  already  as- 
signed, that  damages  cannot  be  assessed  without  the  intervention 
oi  a  Jury.  Besides,  it  has  been  the  uniform  practice  under  the 
attachment  law  to  give  notice  of  executing  the  writ ;  which  ne- 
cessarily implies  a  right  to  controvert  the  quantum  of  damages; 
and  the  question  is  not  whether  the  evidence  would  have  availed, 
but  whether  it  ought  to  have  been  heard. 

Wilson  and  Wilcocks  for  the  Plaintiffs — It  is  in  the  power  of  the 
Defendant  to  appear,  and  entitle  himself  to  a  trial  in  Court ;  but 
it  would  be  unjust  in  this  manner  to  permit  him  to  draw  the  de- 
cision of  an  important  question  from  the  proper  tribunal.  Ad- 
mitting, however,  that  the  law  is  what  the  Defendant's  Council 
stales,  where  a  party  is  completely  in  Court,  and  afterwards  suf- 
fers judgment  to  go  by  default,  it  is  not  applicable  to  the  case  of 
an  attachment,  the  object  of  which  is  to  compel  an  appearance. 
<  The  custom  of  London,  which  is  certainly  the   ground-work  of 

our  attachment  law,  admits  no  such  privilege  as  the  Defendant 
now  claims.  In  London  the  Plaintiff  is  not  obliged  to  execute  a 
writ  of  inquiry,  or  to  prove  his  debt  in  Court,  but  merely  to 
swear  to  it ;  nor  does  any  expression  in  our  act  of  Assembly  en- 
join the  execution  of  a  writ  of  inquiry  ;  but  that,  as  well  as  the 
notice  in  office,  depends  entirely  upon  usage;  for,  the  only  trial 
mentioned  in  the  act  is  on  the  .scire  facias  between  the  Plaintiff  and 
Garnishee.  Nor  does  the  Legislature  precipitate  the  cause  :  judg- 
ment cannot  be  entered  'till  the  third  term,  and  twelve  months 
afterwards  are  given  to  obtain  a  trial  upon  the  m.  rits.  In  this 
action,  likewise,  the  Plaintiffacquires  no  general  lien  by  his  judg- 
ment, as  in  other  actions,  but  can  only  issue  execution  against  the 
property  attached  :  so  that,  upon  the  whole,  there  can  be  no  rea- 
son, on  principles  of  equity,  that  the  Defendant  should  be  heard 
without  putting  in  special  bail.  The  freeholders  act  can  fur- 
nish no  argument ;  for  the  law  in  that  case  prescribes  a  mode  by 
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which  the  Defendant  shall  be  brought  into  Court;  but,  in  an  at-     1788. 
ta<_hment,  the  Defendant  is  never  in  Court  until  bail  is  filed.  v—v— * 

Shippen,  President. — This  is  a  motion  to  set  aside  the  inquisi- 
tion of  a  Jury  of  inquiry  in  a  foreign  attachment,  on  the  ground 
of  the  Defendant's  evidence  being  refused  to  be  heard  before  the 
Sheriff  and  inquest,  on  the  execution  of  the  writ  of  inquiry. 

On  the  part  of  the  Plaintiffs  two  points  have  been  made  and 
argued  : — 

1st,  That  on  the  execution  of  writs  of  inquiry  generally,  no 
evidence  on  the  part  of  the  Defendant  ought  to  be  heard,  as  by 
suffering  judgment  to  go  by  default,  he  had  admitted  the  Plain- 
tiffs cause  of  action  ;  and  that,  therefore,  evidence  on  the  part 
of  the  Plaintiffs  only  should  be  heard. 

2dly,  That,  although  it  were  admitted,  that,  generally,  on  ex- 
ecuting writs  of  inquiry,  after  an  interlocutory  judgment,  such 
evidence  might  be  heard;  yet,  in  those  cases  where  writs  of  in- 
quiry are  executed  to  ascertain  the  Plaintiff's  demand,  alter  judg- 
ments on  foreign  attachments,  no  such  evidence  should  be  admit- 
ted ;  because  the  foreign  attachment  issues  only  to  compel  an  ap- 
pearance, and  the  Defendant  has  it  in  his  power,  even  after  the 
return  of  the  inquisition,  by  entering  special  bail,  to  try  the  cause  , 

in  the  usual  manner,  before  a  Court  and  Jury- 
As  to  the  first  point,  the  law  seems  settled,  that,  after  a  judg- 
ment by  default,  the  Defendant  has  a  right  to  offer  his  evidence  [ 
to  the  Jury  of  inquiry  to  combat  the  Plaintiff's  proofs;  and  that  , 
where  the  Sheriff  refuses  to  hear  the  evidence  on  both  sides,  the  \ 
Court  will  direct  a  new  writ  of  inquiry.  ■ 

As  to  the  second  point,  it  will  be  necessary  to  consider  the  law 
of  attachments  of  1705,  and  the  practice  under  it,  together  with  I 

the  reasons  and  extent  of  that  practice.  ! 

The  Legislature,  in  framing  this  act,  certainly  took  for  their  j 

model  the  custom  of  London,  concerning  foreign  attachments  ;  the  j 

principles  of  the  law  and  mode  of  proceeding  are  in  many  re- 
spects conformable  to  that  custom  ;  and  the  difference  appears  to  \ 
be  less  in  the  act  itself,  than  in  the  practice  under  it.  In  Lon- 
don the  proceeding  is  by  plaint  against  the  Defendant,  supported 
by  the  oath  of  the  Plaintiff.  On  this  is  founded  the  attachment 
and  proceedings  against  the  Garnishee  ;  but  no  further  proceed- 
ing^ had  against  the  Defendant  till  he  enters  special  bail,  and  then 
a  dedarationis  filed  and  a  trial  had  in  the  usual  way.  The  prac- 
tice under  our  act  is  first  to  obtain  judgment  against  the  Defend- 
ant, then  to  file  a  declaration  against  him  according  to  the  na- 
ture of  the  demand  ;  if  in  debt,  the  judgment  stands  for  the  sum 
declared  for,  without  even  an  oath  to  support  it ;  if  in  case,  a  writ 
of  inquiry  issues  for  a  Jury  to  ascertain  the  demand,  and  then 
the  scire  facias  issues  against  the  Garnishee.  No  actual  notice  is 
given  to  the  Defendant  of  the  execution  of  the  writ  of  inquiry ; 
his  attendance  is  never  expected,  and  is  in  most  cases  impossible* 
Vol.  h    '                             Bbb 
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1788.  It  seems  to  be  a  mode  adopted,  not  for  a  trial  of  the  merits,  but 
l»»-v— i ->  onlv  to  conform  to  the  natnre  of  an  action  on  the  case,  which  re- 
quires a  Jury  ofinquiry  to  ascertain  the  sum  for  whi<  h  execution 
is  to  issue;  and  it  may  be  considered  as  a  proceeding  to  inform 
the  i  onscience  of  the  Court,  in  the  room  of  the  supposed  oath 
in  the  action  of  deft  In  its  nature  it  appears  to  be  an  ex  parte 
proceeding,  and  not  within  the  reason  of  the  rules  in  executing 
writs  of  inquiry  on  judgments  by  default;  uh«  re  the  Defendant  has 
regular  notice,  and  has  no  other  opportunity  of  making  a  defence. 

The  attachment  law,  and  all  proceedings  under  it,  suppose  the 
Defendant  to  be  an  absent  person,  and  he  has,  in  truth,  no  day  in 
Court,  till  he  enters  special  bail,  and  thereby  dissolves  the  attach- 
ment ;  or  comes  in  afterwards,  when  the  money  is  recovered  from 
the  Garnishee,  to  disprove  the  debt,  which  is  done  by  a  scire  fa- 
cias addisprobundum  dvbitum;  in  either  of  which  cases,  he  puts 
the  Plaintiff  upon  the  legal  proof  of  his  demand,  and  is  admit- 
ted to  make  a  full  defence.  1  he  right  of  making  that  defence 
before  the  Jury  of  inquiry  has  no  ioundation  either  in  the  actor 
the  practice  under  it. — The  law  supposes,  from  his  absence,  that 
he  is  then  incapable  of  making  a  defence  ;  and,  for  that  reason, 
has  afforded  him  ample  time  and  opportunity  afterwards  to  do  it ; 
nor  does  it  accord  with  legal  ideas,  that  he  should  have  this  op- 
portunity of  trying  his  cause,  and  also  another  afterwards  upon 
entering  special  bail. 

It  has  been  said,  that  notice  of  executing  these  writs  ofinqui- 
ry has  been  usually  set  up  in  the  Prothonotarv's  and  SnerifT's  of* 
fices  ;  and  that  this  notice  would  be  vain,  if  the  party  might  not 
appear  and  make  his  defence.  This  practice  of  putting  up  no- 
tices, must  have  been  introduced  by  the  gentlemen  of  the  law  ex 
majore  caulela.  If  it  were  a  new  case,  we  should  perhaps  think 
it  nugatory  ;  as  a  person  abroad  cannot  be  supposed  to  take  no- 
tice of  a  paper  put  up  in  the  office,  which  he  could  never  see. 
However,  as  it  is  the  practice,  it  is  proper  it  should  be  continued  ; 
and  it  may,  at  least,  serve  the  purpose  of  giving  the  Garnishee,  or 
the  attorney  in  fact,  of  the  Defendant,  an  dpportunity  of  knowing, 
and  apprizing  his  constituent,  of  the  nature  of  the  Plaintiff's  de- 
mand, that  he  may  be  prepared  to  defend  himself  against  it. 

Upon  the  whole,  we  are  of  opinion,  that  the  refusing  to  admit 
the  Defendant  in  the  attachment  to  produce  his  evidence  before 
the  Jury  of  inquiry,  is  not  a  sufficient  reason  for  setting  aside  the 
inquisition. 

Rule  discharged. 


PENROSE  v.  HART. 

ON  a  rule  to  shew  cause  why  the  Judgment  confessed  by  war- 
ran?    of    attornev    in    this    case    sbou'-d    not    be    opened, 
fisher  stated  that  several  paxtial  payments  hud  been  made  by  the 
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Defendant,  which  the  Plaintiff  had  applied  first  to  the  discharge  1^88. 
ol  the  arrearages  of  interest;  whereas  he  insisted,  that  it  ought  ^— v— * 
first  to  have  been  deducted  from  the  principal  debt. 

But,  Shippen,  President,  said,  that  the  practice  had  been 
otherwise;  and  he  thought  wi;h  great  reason  and  propriety.  He 
remembered  to  have  heard  of  an  old  decision  when  Logan  was 
Chief  Justice,  in  which  it  was  expressly  settled,  that  money  paid, 
on  account  of  a  bond,  should  first  be  applied  to  discharge  the 
interest  due  at  the  time  of  the  payment,  and  the  residue,  if  any, 
credited  towards  satisfaction  of  the  principal.  By  this  rule,  the 
gentlemen  of  the  bur  had  uniformly  governed  their  calculations 
before  the  revolution. 

Lewi$\,  for  the  Plaintiff,  insisted  that  the  practice  was  the  same 
at  the  present  day,  and  appealed  to  the  attornies  in  Court,  who 
confirmed  his  assertion.* 


ONIEL  v.  CHEW. 

FOREIGN  Attachment. — The  Defendant's  interest  being  at- 
tached in  a  shallop,  Levy,  after  filing  a  positive  affidavit  of 
the  debt,  moved,  at  the  first  term,  that  the  shallop  might  be  sold, 
as  a  chargeable  commodity  :  And  the  motion  was  accordingly 
granted. 


ELLIOT  v.  ELLIOT. 

THERE  was  an  agreement  filed  in  this  action  to  refer  the 
matter  in  dispute  to  one  Levis;  but  in  the  official  rule,  by 
mistake  of  the  clerk,  the  name  inserted  was  Lewis. 

After  report^  Sergeant  moved  to  amend  the  rule  by  the  agree- 
ment filed:  and  leave  was  accordingly  given. 


WEAVER  v.  LAWRENCE. 

THERE  had  been  a  levy  upon  lands  by  virtue  of  a  fi.  fa.  is- 
sued in  this  case,  returnable  to  the  present  term  ;  arid  now, 
on  Levy?,  motion,  the  inquisition,  which  had  been  held  upon  the 
value  of  the  lands,  was  quashed. 

It  then  became  a  question,  whether  a  new  fi.  fa.  must  be  issu- 
ed ;  or  whether  the  Sheriff  might  proceed,  after  the  return  of  the 
former  writ,  to  take  a  new  inquisition  without  further  process  ? 

Shippen,  President. — I  cannot  perceive  any  thing  in  the  act  of 
Assembly  which  precludes  the  Sheriff  from  holding  an  inquest 
after  the  return  of  the  fi.  fa. ;  and  I  have  always  understood  it  to 

*  See  ant.  124- 
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17-S8.     be  the  practice  to  do  so.    The  present  inquisition,  being  quashed 
*— v— '    for  irregularis,  becomes  a  nullity,  and  leaves  the  case  just  as  if 
none  had  been  taken. 

PLEASANTS  v.  MENG  et  al. 

/NDEBITATUS  Assumpsit  for  goods  sold  and  delivered,  &c. 
The  Defendants  pleaded  that  they  were  certificated  bankrupts, 
and  that  the  cause  of  action  arose  before  the  bankruptcy  ;  to  which 
the  Plaintiff  replied,  that  the  certificate  was  unfairly  obtained; 
and,  on  the  trial  of  the  cause,  offered  testimony  in  support  of 
the  four  following  exceptions — to  wit: 

1.  That  the  debt  on  which  the  commission  was  founded,  had 
been  contracted  prior  to  the  passing  of  the  act  for  the  regulation 
of  bankrupts  ;  3  State  Laws,  644.  although  a  bond  had  been  given 
for  it  since  the  act  was  passed. 

2.  That  the  petition  was  exhibited  by  one  person,  in  the  name 
of  himself  and  his  partner,  without  any  other  than  the  general 
authority  of  the  partnership  ;  which  is  not  sufficient  for  this  pur- 

i  pose. 

'  3.  That  the   Defendants  were  not  copartners  at  the  time  the 

commission  issued  jointly  against  them.     And 

4.  That  two  of  the  Defendants  had  not  committed  any  act  of 
bankruptcv  prior  to  the  issuing  of*  the  commission. 

The  admission  of  testimony  upon  these  points  was  opposed  by 
the  Council  for  the  Defendants,  who  contended,  that  the  certifi- 
cate was  conclusive  evidence  of  the  debt,  trading,  bankruptcy, 
and  conformity  ;  and  that  fraud  in  obtaining  it,  or  a  concealment 
of  effects,  were  the  only  matters  which  the  Plaintiff  could  now 
be  allowed  to  prove,  according  to  the  decisions  under  the  5  Geo. 
2.  c.  30.  which  statute  only  differs,  on  this  point,  from  our  act  of 
Assembly,  by  the  use  of  the  word  fraudulent,  instead  of  unfair- 
ly; words,  however,  of  svnonymous  import.  3  State  Laws  644. 
sect.  24.  Green  B.  L.  244.  245.  9.  1  Stra.  533.  Co.  B.  L.  352.  1 
Atk.  79.  208.  2  Wils.  140.  They  urged,  that  any  objections  to  the 
form  of  proceeding  could  only  be  taken  by  the  bankrupts,  who 
were  likewise  precluded  by  th^ir  acceptance  of  a  certificate.  2 
Stra.  746.  5  Burr.  2628.  Term.  Rep.  409.  and  they  controverted 
the  power  of  the  Court  to  unravel,  in  this  way,  the  decision  of 
the  commissioners,  whose  jurisdiction  was  competent  and  con- 
clusive as  to  all  the  preceding  steps. 

The  Plaintiff's  Council,  having  premised  generally,  that  where 
a  limited  jurisdiction  is  established,  the  Courts  of  common  law 
are  bound  to  prevent  any  infraction  of  that  limitation  ;  3  Black. 
Com.  212.  109.  and  that  a  Court  of  limited  jurisdiction  can  never 
be  vested  with  a  right  to  determine  upon  the  legality  of  its  own 
acts;  Ibid.  112.  114.  1  Bac.  Abr.  563.  Sir  T.  Ray.  189.  SalL  548. 
1  P.  IVm.  476.  Cozvp.  26.  contended,  that  the  Common  Pleas  had 
a  concurrent  authority  with  the  Supreme  Court  to  restrain  the  com- 
missioners of  bankrupts  within  the  boundaries  prescribed  by  the 
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act  of  Assembly;  and  that  if  there  was  no  express  provision  in  1788. 
the  act  of  Parliament  in  England,  or  in  the  act  of  Assembly  here,  * — r— J 
ai  to  the  mode  of  ascertaining  a  violation  ot  those  boundaries, 
yet,  by  analogy  to  other  special  jurisdictions,  the  proceedings  of 
the  commissioners  could  not  be  the  proof  of  their  own  legality  ; 
but,  from  the  nature  and  reasoaof  the  thing,  that  question  must 
be  examinable  at  another  tribunal.  1  Bac.  Abr.  653.  Lev.  288.  Cas. 
temp.  Hard.  186.  145.  2  Bl.  Rep.  1145.  2  IVds.  582. — They  re- 
marked, that,  'till  the  4  Ann.  c.  17.  s.  7-  no  provision  was  made 
as  to  the  manner  in  which  a  bankrupt  should  bring  forward  his 
discharge  ;  and  that,  even  under  that  statute,  he  was  obliged  to 
set  forth  all  the  proceedings  before  the  commissioners,  which 
eventually  produced  the  statute  of  5  Geo.  2.  authorizing  the  De. 
fendant  to  plead  his  certificate.  This,  however,  they  insisted, 
only  marie  the  certificate  prima  facie  evidence  ;  relieving  the  De- 
fendant from  the  necessity  of  stating  the  petition,  trading,  &c. 
in  his  plea,  and  obliging  the  Plaintiff  to  set  forth  his  exceptions 
in  his  replication.  See  2  Ld.  Ray.  1646.  Stra.  869.  S.  C.  Co.  B  L. 
356.  Doug.  160. — They  then  cited  many  authorities  to  shew,  that . 
since,  as  well  as  before,  the  statute  of  5  Geo.  2.  c.  30.  and  sub- 
sequent to  the  granting  the  certificate,  as  well  as  previously,  the 
debt,  trading,  act  of  bankruptcy,  Sec.  had  all  been  controverted 
and  enquired  into  in  the  Courts  of  law,  in  a  variety  of  forms, 
between  a  creditor  and  the  bankrupt,  between  creditors  and  the 
assignees ;  and,  in  short,  between  any  persons  who  were  inter- 
ested. 2  Stra.  74^.  Cowp.  5G9.  Bull.  37'.  Co.  B.  L.  307.  314.  Term. 
Rep.  409-  573.  n.  2  Stra..  8^2.  2  Stra.  1042.  Barn.  81.  2  Bl.  Rep. 
725.  Cowp.  823.  Co.  B.  L-  348.  1  Ld.  Ray.  724.  1  BL  Rep.  70. 
Bull.  40.  Palm.  325.  Coxvp.  427.  428.  1  Sulk.  110.  Coup.  398. 
Bull.  39.  1  Atk.  201.  Co.  B.  L.  71.  Cro.  E.  13.  72.  Barn.  160.  2 
Stra.  809.  7  Vin.  61.pl.  14.  1  Bl.  Rep.  441.  Co.  B.  L.  74.  Green. 
B.  L.  44.  1  Burr.  467.  484.  &c.  &rV. — They  added,  that  to  pre- 
vent the  injustice  which,  in  many  cases  would  happen  for  want 
of  a  Court  of  Chancery,  the  Courts  here  are  obliged  to  deviate 
from  the  rigorous  rules  of  the  common  law,  and  to  adopt  the 
principles  of  equity.  Although  in  England  the  common  law  courts 
cannot  enquire  into  the  consideration  of  a  bond,  or  decree  the 
specific  performance  of  a  contract,  yet  the  Courts  of  Equity  will 
do  both  ;  and  here,  to  afford  a  similar  relief,  wherever  the  Chan- 
cery would  order  a  deed  to  be  given,  our  Courts,  instead  of  do- 
ing that,  presume  the  deed  to  .have  been  actually  given,  and  ad- 
judge the  case  accordingly.  Thus,  in  the  present  case,  the  same 
reasons  which  would  induce  the  Chancellor  to  supersede  a  com- 
mission of  bankrupts,  will  induce  this  Court  to  consider  the  com- 
mission as  virtually  superseded. 

Shippen,  President — This  is  an  action  brought  by  Samuel  Plea- 
sants against  John  Meng,  and  three  other  persons,  in  which  the 
Defendants  have  pleaded,  that  they  are  certificated  bankrupts, 
and  the  Plaintiff  has  replied,  that  the  certificates  were  unfairly 
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1788.     obtained.     If  the  plea  had  been  drawn  up  at  large,  instead  of 

»— v—-1    being  entered  on  the  docquet,   it  must  have  been  pursuant  to  the 

act  of  Assembly,  "that  the   cause  of  action  did  accrue  before 

"  scuh  time  as  he  became  a  bankrupt;"  and  the  certificate  is  made 

by  the  act  only  a  matter  of  evidence. 

The  question  now  to  be  decided,  is,  whether,  upon  a  trial  at 
law,  the  creditor  of  a  bankrupt  may  give  evidence  to  controvert 
the  trading,  bankruptcy,  and  conformity?  Or,  whether  the  cer- 
tificate is  conclusive  proof  of  all  the  proceedings  before  the  com- 
missioners? And  in  this  case  it  is  fortunate  that  the  act  of  As- 
sembly nearly  pursues  the  words  of  the  statute  of  5  Geo.  2.  c.  SO. 
for,  the  analogy  of  the  law  must  greatly  strengthen  the  applica- 
tion of  the  authorities,  and  facilitate  the  decision  of  the  Court. 

The  clause,  on  which  the  argument  arises,  is  thus  expressed, 
both  in  the  English  statute,  and  the  act  of  Pennsylvania:  u  And, 
tk  in  case  such  bankrupt  shall  afterwards  be  impleaded  for  any 
<l  debt  due  before  he  became  a  bankrupt,  such  bankrupt  shali  be 
*'  discharged  upon  common  bail,  and  may  plead  in  general,  that 
"  the  cause  of  action  did  accrue  before  such  time  as  he  became 
"  a  bankrupt  ;  and  the.  certificate  of  such  bankrupt's  conforming 
"  and  the  allowance  thereof,  shall  be  sufficient  evidence  oi  the 
*'  trading,  bankruptcy,  commission,  and  other  proceedings  pre- 
"  cedent  to  the  obtaining  such  certificate,  aniens  the  Plaintiff  can 
w prove  the  said  certificate  xvas  obtained  unfairly,  or  make  appear 
"  any  concealment  by  such  bankrupt  to  the  value  of  fifteen  pounds." 

Certain  it  is  drat  from  the  13  Eliz.  c.  7.  (at  which  time  com- 
missioners of  bankrupts  were  appointed  in  England)  until  the 
passing  of  the  i5  Geo.  2.  a  period  of  about  200  years,  there  is  no 
instance  that  ever  the  proceedings  of  the  commissioners,  when 
called  for,  were  not  revised  and  corrected  in  the  Courts  of  law. 
By  the  statute  5  Geo.  1.  c.  24.  the  bankrupt's  certificate  might  be 
given  in  evidence,  and  was  directed  to  be  a  full  discharge,  of 
any  action  that  should  be  brought  by  any  creditor  of  such  bank- 
rupt;  yet,  it  appears  by  the  case  in  1  Stra.  533.  that  it  was  still 
necessary  to  prove  the  act  of  bankruptcy,  besides  producing  the 
certificate;  because  the  words,  such  bankrupt,  related  to  such  per- 
son as  was  described  in  the  statute.  Under  that  statute,  therefore, 
the  certificate  was  so  far  from  being  conclusive  evidence,  that  it 
was  not  sufficient,  without  other  proof,  to  shew  that  he  was  an 
object  of  the  act,  by  being  a  trader,  and  having  committed  an 
act  of  bankruptcy. 

What  then  was  the  alteration  introduced  by  the  5  Geo.  2.  c  30 1 
It  had  been  found  very  inconvenient  to  compel  a  bankrupt,  as 
often  as  he  was  sued,  to  enter  into  a  proof  of  all  the  circumstances 
which  had  already  been  proved  before  the  commissioners:  This 
statute,  therefore,  enacted,  that  "  the  certificate  should  be  suffi- 
cient evidence  of  the  trading,  bankruptcy,  commission,  &c."  and 
here,  ex  vi  termini  we  must  infer  that  this  was  not  the  case  before, 
as  the  word  sufficient  naturally  respects  what  had  been  hither- 
to insufficient*      The   statute,  hqvvever,  does  not  declare,  that 
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the  certificate  shall  he  in<  ontrovertible,  or  conclusive,  evidence,  1788. 
but,  in 'rendering  it  sufficient  »  vidence  oi  Certain  facts,  which  ihd  ^— -v— * 
bankrupt  was  beiore  under  the  necessity  of  establishing  by  spe- 
cific prools,  it  has  merely  transferred  the  burthen  from  him  to 
the  creditor,  with  whom  it  now  lies  to  prove,  according  to  the 
terms  of  our  act  of  assembly,  that  the  certificate  was  unfairly 
obtained. 

Xhatlhe  certificate  was  unfairly  obtained,  is,  indeed,  an  ex- 
pression attended  with  some  ambiguity  ;  but  it  must  have  respect 
to  the  subject  matter,  which  was  the  trading,  bankruptcy,  com- 
mission, &c.  And,  if  v*  man  had  not  been  a  trader,  or,  ii  he 
had  not  committed  an  act  of  bankruptcy,  it  was  unfair  to  grant 
him  a  certificate  : — So  that  unfair  is  tantamount  to  illegal ;  hold- 
ing equally  with  the  converse  of  the  proposition,  that  a  certificate  - 
illcgallij  must  be  unfairly,  obtained. 

it  the  Parliament  of  England  intended  to  make  so  essential  a 
change  in  ihe  bankrupt  system,  as  to  leave  the  proceedings  of  the 
commissioners  without  control,  or  appeal,  it  would  be  strange 
that  no  stronger,  no  clearer  expression,  wras  employed  for  that 
purpose  ;  and,  if  such  was  indeed  their  sense, it  must  appear  still 
more  strange,  that  .he  Courts  of  law  have  been  so  far  from  un- 
derstanding it,  that  in  every  case  since  the  passing  of  the  statute, 
they  have  permitted  the  same  investigation  which  was  before  al- 
lowed. In  Coxvp.  S?3.  it  appears,  that  a  bankrupt,  having  obtain- 
ed a  certificate  under  a  second  commission  pending  a  former  one, 
under  which  a  cenihVate  had  been  refused,  an  applicruicn  was 
made  for  an  Exoneretur  to  be  entered  on  the  bail-piece  ;  but  the 
Judges  pronounced  the  second  commission  to  be  absolutely  void, 
and  discharged  the  rule  to  shew  cause.  Now,  if  the  certificate 
were  conclusive,  this  decision  was  illegal;  for,  the  certificate  is 
as  much  evidence  of  the  commission,  as  of  the  trading  and  bank- 
ruptcy ;  and  its  validity  was  a  question  equally  before  the  com- 
missioners,  whose  sanction  it  had  received. 

It  is  clear,  therefore,  in  every  view,  from  the  words  of  the  law, 
and  from  judicial  inerpretations  of  its  meaning,  that  the  Legis- 
lature has  only  made  the  certificate  evidence ;  and  the  nature  of 
evidence  necessarily  implies  an  adverse  light  to  controvert  and 
repel.  A 'foreign  judgment  is  allowed  to  be  prima  facie  evidence 
of  a  debt,  and  yet  it  was  adjudged  to  be  open  to  examination; 
for,  as  I  have  already  hinted,  although  some  kinds  of  evidence 
are  stronger  than  other  kinds,  yet,  in  that  respect,  they  are  all 
placed  on  the  same  footing.      Doug.  i. 

But  there  is  a  general  consideration,  independent  of  the  act  of 
Assembly  and  the  authorities  ;  which  is,  that  the  matters  deter- 
mined by  the  commissioners  are  certainly  matters  of  law,  aris- 
ing from  the  facts  ;  as,  what  avoc?tion  constitutes  a  trader,  or  what 
conduct  amounts  to  an  act  of  bankruptcy:  Would  it  not  then  be 
a  strained  and  unreasonable  thing  to  suppose,  that  the  Legislature 
has  established  a  jurisdiction  of  this  sort,  competent  to  decide 
questions  of  the  greatest,  magnitude  in  their  operation,  and  yet, 
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1 788.  that  there  should  be  no  appeal  to  examine  its  proceedings,  no  pow- 
U-v-l>  er  to  correct  its  errors  ! — We  are  happy,  indeed,  in  knowing  that 
our  decisions,  if  erroneous,  may  be  rectified  in  the  Supreme  Court  j 
the  adjudications  or  which  are  also  liable  to  the  ultimate  scrutiny 
of  the  high  Court  cf  Errors  and  Appeals.  And,  1  tepeat,  is  it 
no:  absurd,  therefore,  to  imagine  that  the  limited  jurisdiction  of 
the  commissioners  of  bankrupts  is  alone  exempted  irom  control; 
or,  that  men,  unskilled  in  jurisprudence,  however  upright  in  their 
general  conduct,  and  intelligent  in  their  particular  arts  and  pro- 
fessions, should  enjoy  an  absolute  authority  in  the  discussion  and 
determination  of  every  nice  point  of  la\>,  which  is  incident  to 
the  extensive  and  intricate  investigations  of  the  bankrupt  system  ? 
For  these  reasons,  the  Court  are  unanimously  of  opinion, 
that  the  evidence  offered  by  the  Plaintiff,  ought  to  be  received. 


The  case,  upon  the  evidence,  appeared  to  be  this: — The  De- 
fendants, John  Meng,  William  Goodwin,  James  Smith,  and  Ro- 
bert Gumming,  had  been  co-partners  in  trade  under  the  firm  of 
John  Meng  and  Go.  On  the  26th  of  April  1785,  Goodwin  alone, 
in  the  name  of  himself  and  his  partners,  executed  an  assignment 
of  all  their  personal  property  to  Curtis  Clay  et  al.  in  trust  for  the 
benefit  of  the  partnership  creditors:  A. id,  on  the  30th  of  the 
same  month,  he  executed  another  assignment,  in  the  same  form, 
and  for  the  same  use,  of  all  the  real  estate  oi  the  company.  On 
the  25th  of  June  following,  a  third  assignment  was  executed  by 
Meng,  Goodwin,  and  Cummings,  of  all  the  real  and  personal  es- 
tate of  the  partners  to  trustees,  for  the  same  use  ;  at  which  time 
the  Defendants  were  indebted  to  the  Plaintiff  (among  others)  and 
to  Messrs.  Rose  and  Dickens  (who  afterwards  became  the  peti- 
tioning creditors)  to  a  considerable  amount.  After  these  trans- 
actions, about  the  beginning  of  July  1786,  Meng  opened  a  store 
in  Philadelphia  under  the  old  firm  of  John  Meng  and  Co.  in  which, 
however,  the  messenger  of  the  commissioners  only  found  a  small 
quantity  of  soap,  and  a  bundle  of  paper  money  ;  but  Cummings 
was  gone  to  Georgia  to  collect  debts  under  the  direction  of  the 
assignees,  and  Good-win  and  Smith  resided  and  kept  a  store  at 
Cooper's  Ferry,  in  New-Jersey.  On  the  1st  of  August  1786,  a 
joint  commission  of  bankrupts  against  all  the  four  partners  as 
traders  by  retail,  issued  upon  the  petition  of  Rose,  <vho  alone  sub- 
scribed it  in  behalf  of  himself  and  his  partner  Diaieas,  having 
previously  sworn  that  John  Meng  and  Co.  were  indebted  to  them 
on  a  bond  bearing  date  the  8th  of  July  1786,  payable  on  the 
15th  of  the  same  month  ;  which  bond,  it  was  admitted,  had  been 
given  for  the  precedent  debt  due  at  the  time  of  the  assignment  of 
the  25th  June  1785.  It  wa,s  also  agreed  that  Meng  and  Cummings 
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had  committed  acts  of  bankruptcy  ;  and,  with  respect  to  the  other  1788.  -" 
two  partners,  it  appeared  from  the  minutes  of  the  commission-  *— v— J 
ers  of  bankrupts,  that  the  Sheriff's  officer,  having  a  Ca.  Sa.  against 
all  lour  at  the  suit  of  Rose  and  Dickens,  had  made  enquiries  for 
Smith  and  Goochvin  at  the  place  where  Meng kept his  store  in  Phi- 
ladelphia, and  at  the  Ferry-house  from  which  they  usually  crossed 
to  IS! exv- Jersey,  but  could  not  find  th**m  ;  that  they  had  requested 
the  Ferry-man  to  keep  a  boat  in  readiness  for  them,  for  fear  of  a 
writ  being  issued  against  them  ;  that  the  Ferry-man,  observing 
the  approach  of  the  Sheriff's  officer,  gave  them  notice  ;  that  there- 
upon they  concealed  themselves  in  the  Ferry-house,  saying  that 
they  did  not  like  to  go  to  gaol,  but  would  be  able  to  pa}'  all  their 
debts  ;  and  that  soon  afterwards  they  crossed  the  river  to  elude 
the  pursuit  of  the  officer. 

On  these  facts,  the  Plaintiff's  Council  contended, — 1st,  That 
the  debt  of  the  petitioning  creditor  was  not  within  the  bankrupt 
law,  which  provides,  that  the  debt,  on  which  the  commission  is- 
sues, "  shall  have  arisen  upon  a  contract  or  transaction  subsequent 
to  the  passing  of  the  act."  3  State  Laxvs  644.  sect.  3.  But  here 
the  bond  could  be  given  for  no  other  purpose  than  to  make  the 
Defendants  bankrupts  ;  and,  although  it  may  extinguish,  it  cannot 
change  the  original  nature  of  the  debt.  The  doctrine  of  extin- 
guishment at  common  law,  is,  indeed,  more  limited  than  the  ad- 
verse Council  will  admit ;  for,  although  a  security  of  a  superior 
narure  will  alter  the  remedy,  the  debt  itself  remains.  6  Co.  44.  T. 
Rep.  17.  Barn.  81.  2  Sir  a.  1042.  Cases  Temp.  Hard.  267.  And 
the  doctrine  which  applies  in  the  last  case  to  support  the  commis- 
sion there,  applies  to  prove  the  invalidity  of  the  one  at  present  in 
controversy.  Besides,  an  act  between  obligor  and  obligee,  that 
tends  to  the  injury  of  other  persons,  the  law  deems  a  fraud,  by 
which,  so  far,  at  least,  it  is  vitiated  and  annulled.  1  Burr.  474. 
3  Co.  80.  The  bond  of  the  petitioning  creditor  therefore,  taken 
in  every  point  of  view,  was  insufficient  to  found  a  commission ; 
for,  whether  it  was  given  without  a  consideration  or  in  considera- 
tion of  a  precedent  debt,  it  is  equally  contrary  to  the  act ;  and,  if  it 
is  regarded  as  a  fraudulentcollusionbetweenthepetitioning  creditor 
and  the  bankrupts,  although  it  may  be  obligatory  upon  them,  it  is 
void  as  to  a  third  person. — See  Term  Rep.  408.  Dom*.  282. 

2.  The  petition  and  affidavit  oK  Rose  alone,  notwithstanding  it 
is  said  to  be  on  behalf  of  himself  and  his  partner  Dickens,  was  also 
irregular  and  illegal.  There  are,  perhaps,  no  express  decisions  - 
on  this  point;  but,  upon  general  principles,  he  who  acts  for  an- 
other must  shew  his  authority;  and,  in  the  case  of  partners,  for 
a  purpose  of  this  nature,  all  must  subscribe  the  petition,  or  de- 
legate an  express  power  to  another  for  doing  it  in  their  name  ; 
a  point  already  determined  in  this  Court,  in  the  case  of  Gerard 
v.  Basse  et  al.  ant.  119.  This  is  not  an  act  that  can  be  in  contem-  " 
plation  in  the  business  of  a  partnership  j  and  the  reason  is  the 

Vol,-.  I,  C  c  c 
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1788.  stronger  against  allowing  it,  as  a  bond  must  be  given  by  the  pe- 
L— v— J    titioning  creditor.      3  State  Lazvs,  644.  sect.  3. 

3.  But  the  commission  itself  had  issued  erroneously  and  ille- 
gally ;  for  the  Defendants  were  not  partners  at  the  time  it  issued  ; 
and  a  joint  commission  can  onlv  issue  against  partners.  The  as- 
signment of  the  25th  of  June  1785,  divested  all  their  partner- 
ship stock,  and,  consequently,  dissolved  their  joint  connection  ; 
for,  partnerships  may  be  dissolved  by  tokens,  &c.  or,  the)  ne- 
cessarily cease  with  the  objects  of  their  institution.  1  Domat* 
lib.  I.  tit.  8.  par.  10.  11.  sect-  5.  pa.  155.  But,  although  there 
was  no  formal  dissolution  of  the  partnership,  it  is  clear  that  the 
second  trading  was  merely  colourable,  lor  the  purposes  of  a  bank- 
ruptcy ;  and  they  are  described  to  be  traders  by  retail,  which  can- 
no;  relate  to  their  former  general  partnership,  but  to  the  recent 
colourable  trading.  To  carry  on  business  after  a  man's  effects 
are  gone,  is,  in  itself,  a  fraud.  Co.  B.  L.  80.  81.  82.  1  Burr* 
478.     2  Black.  Rep   996.  362.* 

4.  In  a  joint  commission,  all  the  parties  must  have  committed 
acts  of  bankruptcy,  Co.  B.  L.  4.  1  Atk.  97.  The  certificate,  there- 
fore, can  be  of  no  avail,  at  least,  as  to  Goodxvin  and  Smith,  who 
never  committed  acts  of  bankruptcy.  In  crossing  the  river,  al- 
though they  said  it  was  to  avoid  an  arrest,  they  were  only  return- 
ing to  their  home  ;  and  absconding,  in  order  to  constitute  an  act 
of  bankruptcy,  must  be  from  the  usual  place  of  abode,  where  the 
party  does  business  ;  which,  in  the  present  case,  was  in  New  Jer» 
sey,  whither  they  retreated,  and  not  in  Pennsylvania,  where  ;he 
writ  issued.  In  Co.  B.  L.  71.  it  is  said,  that,  if  a  man  flies  from, 
the  State  to  which  he  belongs,  this  is  an  act  of  bankruptcy  :  but 
here  the  parties  did  not  fly  from,  but  to,  their  State,  or  home  ; 
and  a  denial,  or  keeping  house,  to  bring  a  man  within  the  act, 
must  be  at  his  own  place  of  residence,  not  at  the  residence  of  an- 
other person.  Ibid.  74.  Nor  can  an  act  be  made  an  act  of  bank- 
ruptcy by  analogy  ;  it  must  be  such  as  is  within  the  law;  and 
there  is  no  case  where  a  stranger,  in  another  State,  has  been 
deemed  a  bankrupt  for  returning  to  his  home,  in  order  to  avoid 
an  arrest  where,  probably,  he  could  not  obtain  bail ;  or  for  a  tem- 
porary concealment  in  another's  house  for  the  same  reason. 

The  Council  for  the  Defendant  stated,  that,  if  ihe  present  ob- 
jections were  successful,  they  would  be  equally  fatal  to  almosteve- 
ry  other  certificate  which  had  been  granted  under  the  act  of  As- 
sembly ;  for,  nine  out  of  ten  of  the  commissions  of  bankrupts  had 
originated  in  the  same  manner,  upon  debts  either  revived  by  new 
securities,  or  created  in  concert  for  the  occasion.  They  then  con- 
tended—  1.  That  the  original  simple  contract  debt  was  merged 
in  the  bond,  6  Co.  44-  that  if  both  parties  agree  to  bring  the  debt 
in  this  shapewithin  the  act,  the  proviso  in  the  thirdsect.h  satisfied  ; 
and  that  the  bond  was  not  taken  after  the  bankruptcy,  which  dis- 
tinguishes this  from  the  case  in  Rep.  Temp.  Hard.  267. 

2.  That,  on  the  second  point,  the  act  of  one  partner  is  the  act 
of  all  in  commercial  matters;  that  one  partner  may  bring  a  suit 
*  See  Potbier,  per  !q  Contrat  de  Society,  p.  135, 
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at  law  for  the  joint  debt,  or  hold  the  Defendant  to  bail  upon  his     1788. 
sole  affidavit;  and  that  the  case  of  Gerard 'v.  Ba.se  et.  al.   does    w-y— . 
not  apply,  as  i<  did  not  turn  upon  a  commercial  transaction,  but 
upon  an  instrument  under  seal,  whi  h  can  only  bind  the  person 
that  executes  it. 

3.  That  there  was  no  dissolution  of  he  partnership  between  the 
Defendants  ;  that  the  store  kept  by  Mengva  Philadelphia,  was  evi- 
dently, from  the  testimony,  a  continuance. of  the  old  connection  ; 
and  that  the  amount  of  the  joint  stock,  whether  large  or  small, 
could  not  affect  the  question.      See  1   T.  Jones.  141. 

4.  That  all  the  Defendants  were  enquired  for  where  they  car- 
ried on  their  trade,  at  Mehg's  house;  that  Smith  and  Goodwin  de- 
nied and  concealed  themselves  at  the  Ferry-house,  and  expressly- 
said,  that  they  were  going  off  to  avoid  the  arrest ;  that  an  ab- 
sconding out  of  the  State,  equally  affects  a  stranger  and  an  in- 
habitant; and  that  even  a  departure,  with  an  intent  to  delay  a 
creditor,  is  a  sufficient  act  of  bankruptcy.  See  2  Stra.  809.  Palm, 
125.  Co.  B.  L.  74.  * 

The  President,  having  again  noticed  the  cause  of  action,  and. 
the  state  of  the  pleadings,  proceeded  in  delivering  the  following 
charge  to  the  Jury: 

Shippen,  President. — A  bankrupt  law,  in  a  trading  country, 
must  be  productive  of  many  benevolent  and  beneficial  conse- 
quences. When  an  unfortunate  trader  has  fairly  and  honestly  sur- 
rendered all  his  property  for  the  use  of  his  creditors,  the  Legis- 
lature certainly  intended,  that  he  should  be  effectually  discharged. 
from  all  his  debts,  and  left  at  liberty  to  acquire  new  substance: 
and  there  are  many  instances  in  England,  where,  by  this  encour- 
agement, bankrupts  have  been  enabled,  not  only  to  extricate  them- 
selves and  their  families  from  the  calamities  that  oppressed  them, 
but  to  indulge  an  honourable  disposition  in  paying  those  obliga- 
tions, from  which  they  were  thus,  b)  law,  exonerated. 

It  has  often  happened,  however,  that,  on  the  other  hand,  the 
bankrupt  acts  have  been  perverted  to  the  iniquitous  purposes  of 
fraud  and  embezzlement;  and,  therefore,  it  is  requisite,  that,  on 
everv  occasion,  the  strictest  scrutiny  should  take  place.  With 
this  view,  our  act  of  Assembly,  corresponding  with  the  English 
statute,  directs  commissioners  to  be  appointed,  who,  having  re- 
ceived the  necessary  proofs  of  the  party's  being  a  trader,  and  of 
the  commission  of  an  act  of  bankruptcy,  are  amply  empowered  to 
investigate  the  bankrupt's  conduct,  and  to  compel  a  disclosure  and 
surrender  of  all  his  property;  and,  when  that  is  satisfactorily 
done,  they  are  authorized  and  required  to  grant  him  a  certificate 
of  his  conformity  to  the  law.  In  England,  this  certificate,  (which, 
when  fairly  obtained,  is  a  complete  discharge  and  release  from 

*  My  absence  from  Court  during  a  great  part  of  the  defence,  unfortunately  pre- 
vents my  stating  it  more  at  large.  What  is  here  published  is  principally  taken  from 
the  arguments  of  Mr.  Fisher. 
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all  the  former  debts  of  the  bankrupt)  cannot  be  granted  without 
,  _\  the  consent  of  four  fifths  in  value  of  the  creditors  ;  but,  in  Penn- 
sylvania, the  granting  it  rests  entirely  with  the  commissioners  ; 
and  there  is  no  check  upon  its  operation,  but  that  it  must  be  first 
allowed  by  the  President  of  the  Supreme  Executive  Council,  un- 
der the  great  Seal  of  the  Commonwealth. 

In  the  case  under  consideration,  the  commissioners  have  grant- 
ed, and  the  President  has  allowed,  a  certificate  in  favour  of  the 
Defendants  j  but  four  exceptions  have  been  taken  to  the  proceed- 
ings on  which  the  certificate  is  founded,  in  order  to  maintain  the 
Plaintiff's  action,  which  is  brought  for  the  recovery  of  a  debt  con- 
tracted  before  the  act  of  bankruptcy.  The  Court  being  of  opi- 
nion that  the  evidence  in  support  of  these  exceptions  ought  to  be 
submitted  to  the  Jury,  it  now  only  remains  to  consider,  whether 
the  exceptions  themselves  are  sufficient,  in  law,  to  defeat  the  be- 
nefit which  the  Defendants  claim  from  the  certificate. 

1.  In  the  first  place,  it  is  said,  that  the  debt  of  the  petitioning 
creditors,  was  not  such  as  warranted  the  issuing  of  the  commis- 
sion ;  for,  it  was  contracted  before  the  act  of  Assembly  for  the  re- 
gulation of  bankruptcy,  although  a  bond  of  a  subsequent  date  was 
given  for  it:  And  the  Plaintiff's  Council  have  contended,  that 
this  relation  between  the  bend  and  the  former  debt  is  sufficient 
to  rake  the  case  out  of  the  act«  On  the  part  of  the  Defendants, 
however,  it  is  insisted,  that  the  original  debt  was  extinguished 
■  by  the  bond,  which  they  allege,  is  the  creation  of  a  new  debt, 
so  as  to  satisfy  the  proviso  in  the  3  sect,  of  the  law. 

The  general  doctrine  of  extinguishment  is,  at  this  day,  well 
settled  and  understood.  If  a  creditor  upon  a  promissory  note,  or 
book  account,  accepts  a  bond  for  the  amount  from  his  debtor,  this, 
being  a  security  of  a  higher  nature,  extinguishes  the  first  debt,  and 
the  creditor  cannot  afterwards  sue  upon  the  note,  or  account,  but 
must  proceed  for  the  recovery  of  his  money  upon  the  bond  alone.' 

There  is,  however,  no  authority  precisely  in  point  to  the  ques- 
tion now  agitated  ;  but  the  determination  in  Cases  Temp.  Hard. 
2,67'  is  thought  by  the  Plaintiff's  Council  to  be  in  a  great  degree 
analogous.  On  that  occasion  a  bond  had  been  taken  after  an  act 
of  bankruptcy,  (of  which  the  obligee  had  no  notice)  for  a  simple 
contract  debt  due  before,  and  as  any  debt  that  accrues  after  an 
act  of  bankruptcy  is  not  entitled  to  a  dividend,  the  Chancellor 
there  considered  the  debt  as  it  originally  stood,  in  order  to  give 
the  benefit  of  it  to  a  creditor,  who  would  otherwise  have  been  ex- 
cluded, without  any  default  on  his  part,  from  a  distributive  share 
of  the  bankrupt's,  effects.  This  case,  therefore,  it  is  objected  by 
the  Defendant's  Council,  must  have  depended  upon  the  peculiar 
circumstances  in  which  it  was  involved  ;  and  that  this  appears  the 
more  evidently,  as  Lord  Harchvicke  expressly  says,  that,  between 
the  parties  themselves,  the  bond  woidd  operate  as  an  extinguish- 
ment of  the  precedent  debt.  There  can  be  no  doubt,  indeed, 
that  many  of  the  cases  on  this  subject  have  been  determined  by 
the  particular  circumstances  that  attended  them ;  for,  we  find. 
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that  a  transaction  of  a  similar  nature  with  that  just  cited,  but  pre-  1788. 
sentedin  a  different  point  of  view,  was  decided  directly  the  other  * — <-~J 
way.  Term  Rep.  70S.  A  bankrupt,  after  an  act  of  bankruptcy 
committed,  had  given  a  bond  with  warrant  to  confess  judgment 
to  one  of  his  creditors  for  a  debt  due  before  the  act  of  bankrupt- 
cy ;  the  judgment  was  entered  and  a  Ca.  Sa.  issued*  Afterwards 
the  bankrupt  obtained  his  certificate,  and  moved  to  be  discharg- 
ed from  this  execution,  alleging  that  the  cause  of  action  arose 
prior  to  the  act  of  bankruptcy  ;  but  the  Court  in  this  case  decided, 
that  the  bond  was  an  extinguishment  of  the  old  debt,  and,  ac- 
cordingly, denied  the  motion. 

But  there  are  many  reasons  which  might  be  urged  to  distin- 
guish the  present  case  from  that  determined  by  Lord  Hardwicke. 
When  the  bond  was  given  by  the  Defendants  to  Rote  and  Dick- 
ens, no  act  of  bankruptcy  had  been  committed  ;  no  dividend  was 
to  be  claimed  ;  no  persons,  but  the  parties  themselves,  were  in- 
terested ;  and,  as  nothing  appears  to  preclude  the  idea  that  this 
was  a  voluntary'  exchange  of  securities,  certain  it  is,  that  after 
the  acceptance  of  the  bond,  Rose  and  Dickens-  could  never  have 
recovered  upon  the  original  debt-  In  all  these  respects,  there- 
fore, there  is  a  material  difference  between  the  authority  cited, 
and  the  case  in  controversy  ; — a  difference  which  seems  strongly 
to  support  the  argument  of  the  Defendant's  Council,  that  the  bond 
was  an  extinguishment  of  the  preceding  debt. 

Even,  however,  if  the  law  is  doubtful,  from  the  frequencv  of 
the  practice  of  entering  into  voluntary  bonds,  for  the  very  purpose 
of  obtaining  a  commission,  I  should  be  unwilling  to  recommend 
it  to  the  Jury,  on  that  ground  alone,  to  invalidate  the  certificate : 
And,  therefore,  as  we  have  indeed  no  positive  rule  to  guide  us, 
but  the  whole  rests  on  an  implication  arising  from  the  cases,  the 
Jury  must  decide  for  themselves.  I  will  only  add  on  this  objec- 
tion, that  the  Legislature  probably  introduced  the  proviso  in  the 
third  section  (with,  I  presume,  a  view  particularly  to  foreigners) 
in  order  to  evince,  that  it  was  not  intended  to  abrogate  all  former 
contracts  and  obligations :  And,  as  it  is  only  the  debt  of  the  pe- 
titioning creditor  that  must  be  subsequent  to  the  passing  of  the 
act  (for,  the  commission  having  issued,  all  debts  prior,  as  well 
as  subsequent,  are  included)  no  great  mischief  can  ensue  from 
this  restriction,  or  from  the  method  which  has  been  generally 
taken  to  bring  the  debt  of  the  petitioning  creditor  within  the 
words  of  the  law. 

2.  The  second  objection  is,  that  a  petition  subscribed  by  one  of 
two  partners,  in  the  name  of  himself  and  partner,  is  not  a  legal 
ground  for  issuing  a  commission  ;  and  this  is  said  to  be  supported 
by  a  decision  of  this  Court,  in  the  case  of  Gerard  v.  Ba^e  et  al. 
(ant.  1 19.  J  There  can  be  no  doubt  of  the  legality  of  that  deci- 
sion. A  bond  is  technically  termed  a  deed;  and  the  doctrine 
with  respect  to  the  efficacy  of  a  deed,  stands  upon  its  own  foot- 
ing ;  none  being  bound  by  it,  but  the  persons  who  actually  exe- 
cute it.    In  commercial  matters,  hpwever,  the  act  of  one  partner 
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1788.  is  the  act  of  both;  and,  therefore,  it  is  necessary  to  consider, 
l  *— -v  —*  whether  the  petition  ot  a  creditor  to  obtain  a  commission,  is  most 
like  a  deed,  or  a  commercial  act.  It  appears  to  me,  indeed,  to 
bear  a  strong  resemblance  to  an  action  at  law;  and  as  one  part- 
ner may  institute  a  suit,  and  the  oath  of  one  will  be  sufficient  to 
establish  the  debt  on  a  question  of  bail,  I  cannot  conceive  any 
satisfactory  reason,  why  more  should  be  required  for  the  pur- 
poses of  the  bankrupt  law:  and,  therefore,  in  my  opinion,  this 
objection  ought  not  to  weigh  with  the  Jury. 

3.  The  third  objection  argues,  that  the  partnership  that  subsist- 
ed between  the  Defendants,  had  been  virtually  dissolved  by  the 
general  assignment  of  their  property;  and  that,  therefore,  a  joint 
commission  could  not  issue  against  them.  I  have  not  had  time 
to  examine  the  authorities  upon  this  point,  but,  i  believe,  the  doc- 
trine to  be  well  founded,  that  there  must  be  a  subsisting  partner- 
ship atthe  time  a  joint  commission  is  taken  out  and  it  seems  also 
reasonable,  to  infertile  dissolution  of  a  partnership  from  an  act, 
by  which  all  its  objects  are  alienated  and  transferred.  The  barely 
executing  an  assignment,  however,  of  the  stock  in  trade,  if  the 
joint  transactions  are  not  at  an  end,  will  not  be  an  actual  disso- 
lution of  the  partnership ;  for,  where  there  is  no  express  agree- 
ment to  make  that  dissolution,  the  assignment  can  only  be  con- 
sidered as  circumstantial  evidence  of  it,  which  the  Defendant  is 
at  liberty  to  repel  by  contrary  proof. 

Whether,  therefore,  the  trading  subsequent  to  the  general  as- 
signment was  fictitious,  and  merely  for  the  purposes  of  a  bank- 
ruptcy, as  the  Plaintiff  contends;  or,  whether  it  was  a  continuance 
of  the  former  copartnership,  as  the  Defendants  allege,  must  de- 
pend upon  the  facts,  on  which  it  is  the  province  of  the  Jury  to 
decide.  If  they  should  think  that  the  old  partnership  was  dis- 
solved, and  no  new  one  contracted,  then  there  was  not  any  legal 
origin  for  the  joint  commission  ; — to  found  a  commission  upon  a 
fictitious  partnership  being  certainly  unfair.  But,  if,  on  the 
other  hand,  there  was  really  a  partnership  between  the  Defend- 
ants at  the  time  of  their  bankruptcy,  neither  the  previous  assign- 
ment of  their  effects,  nor  the  smallness  of  the  quantity  of  goods 
in  their  store  (a  matter  only  to  be  considered  as  circumstantial 
evidence  of  a  fictitious  trading)  can  have  any  effect  upon  the  case 
to  invalidate  the  commission    or  to  defeat  the  certificate. 

4.  The  fourth,  objection  is,  that  two  of  the  Defendants,  Good- 
xvin  and  Smith,  have  not  committed  acts  of  bankruptcy  ;  and,  there- 
fore, it  is  argued,  that  the  verdict  of  the  Jury  must,  at  least,  be 
against  them.  As  these  persons  resided  in  New  Jersey,  it  is 
said,  in  support  of  this  objection,  that  Meng's  s;ore,  or  the  Fer- 
ry-honse,  (at  both  which  they  were  denied,  and  at  the  last  place 
they  concealed  themselves  from  the  Sheriff's  officer)  cannot  be 
deemed  their  home,  so  as  to  satisfy  the  words  of  the  act,  in  describ- 
ing an  act  of  bankruptcy,  by  "  beginning  to  keep  house ;"  of  which 
the  usual   proof  is  certainly,   a  demand  and  denial.    "Under 
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the  decisions  in  England  (and  our  law  is  subject  to  the  same  con-  1 788. 
struction)  a  person  who  resides  in  a  foreign  country,  trade- s  to  that  ' — r— ■* 
kingdom,  and  afterwards  goes  thither,  is  clearly  within  the  statute. 
It  is  true,  that,  considering  the  mere  phrase,  it  seems  absurd  to 
sa> ,  that  a  man  keeps  his  house,  who  has,  in  fact,  no  house  to 
keep,  and  yet  there  is  a  case  express!)  to  that  point,  where  a  man, 
having  no  home  of  his  own,  was  held  to  have  committed  an  act 
of  bankruptcy  by  keeping  house  in  the  dwelling  of  another. 

But  the  Defendants  Council  have  controverted  this  objection 
upon  the  ground  of  a  departure  out  of  the  State;  which,  they  say, 
applies  as  well  to  a  stranger  as  an  inhabitant ;  while,  in  behalt  ot 
the  Plaintiff,  it  is  contended,  that,  as  the  only  proof  of  a  depar- 
ture by  Goodwin  and  Smith,  is  that  of  going  to  their  own  house  in 
Nexv  Jersey,  this  cannot,  upon  principle  or  precedent  be  construed 
into  an  act  of  bankruptcy.  From  the  evidence,  it  appears,  that 
a  writ  had  issued  against  the  four  Defendants,  of  which  all  of 
them  had  notice  ;  two  of  them,  it  is  agreed,  committed  acts  of 
bankruptcy,  and  the  other  two,  being  enquired  for  at  the  store  of 
Meng,  and  also  at  the  Ferry-house,  where  they  had  ordered  a  boat 
to  be  ready,  for  the  express  purpose  of  avoiding  an  arrest,  did 
actually  quit  the  State  upon  hearing  that  the  Sheriffs  officer  was 
in  pursuit  of  them.  This  conduct,  in  the  common  cases  of  a  re- 
dent,  would,  undoubtedly,  amount  to  an  act  of  bankruptcy;  for, 
it  has  often  been  determined,  that,  if  a  man  goes  from  home  but 
a  day,  in  order  to  delay  or  defraud  his  creditor,  it  is  sufficient  to 
bring  him  within  the  statute.  Whether,  however,  the  flight  of 
a  stranger  to  his  own  home  in  another  State,  is  such  a  departure 
as  the  law  intends,  the  cases  have  leffin  great  obscurity  ;  for  the 
Only  principle  ascertained  by  them,  is  that  the  departure  must  be 
with  a  view  to  delay  or  defraud  ;  and  the  act  of  Parliament  itself 
contains  no  distinction  of  the  nature  now  contended  for.  On  so 
doubtful  a  point,  therefore,  the  Court  would  rather,  at  this  time, 
leave  the  decision  at  large  t(|  the  jury,  than  venture  a  positive 
opinion. 

Such  then  are  the  objections  on  which  the  Plaintiff  insists  that 
his  action  is  maintainable;  and,  if,  upon  the  whole,  the  Jury  think 
he  has  proved  (as  it  is  incumbent  upon  him  to  do)  that  the  certifi- 
cate has  been  unfairly  obtained  ;  either  because,  the  commission 
ought  not  to  have  issued,  or  that  the  certificate  ought  not  to  have 
been  granted,  their  verdict  must  be  in  his  favour.  But,  if,  on  the 
contrary,  there  has  been  no  iilegal  or  unfair  methods  pursued  by 
the  Defendants  to  obtain  their  certificate,  they  are  discharged 
from  the  Plaintiff's  demand,  and  the  verdict  must  be  for  them. 

After  staying  out  some  time,  the  Jury  returned  to  the  bar,  and 
declared  that  they  could  not  agree  in  a  verdict ;  whereupon  they 
were  dismissed  by  consent  of  the  parties,  and  a  Venire  Facias  de 
novo  awarded."* 

*  I  have  been  informed  by  Mr.  Ingersoll,  one  of  the  Plaintiff's  Council,  that  his 
Client,  acting  on  'his  occasion  up.  n  motives  of  public  spirit,  was  satisfied  with 
having  obtained  ?he  opinion  of  the  Court  in  favour  of  the  right  to  investigate  the 
proceedings  before  the  commissioners  of  bankrupts,  Sec  upon  a  trial  at  law  ;  and 
that,  therefore,  probablv,   this  action  would  never  be  prosecuted  further. 

The  Council  were  Ingersoll  and  Anw/e,  for  the  Planum  ;~-Lev:is,  Wilcoch  and 
Fi&her,  for  the  Defendant. 
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^ — >  FARREL  v.  M'CLEA. 

THIS  was  an  action  brought  by  the  Plaintiff  to  recover  his 
wages  as  mate  of  a  vessel,  of  which  the  Defendant  was  mas- 
ter, and  one  Sadlier  was  the  owner.  On  the  trial,  it  appeared, 
that  the  Defendant,  having  cited  the  Plaintiff  to  shew  his  cause 
of  action,  acknowledged  before  the  Judge  at  his  chambers,  that 
he  was  caplain  of  the  vessel  during  the  time  for  which  the  wages 
were  claimed  ;  but  then  he  insisted,  that  he  had  never  engaged 
the  Plaintiff,  who,  as  he  said,  was  shipped  on  a  contract  with  the 
owner.  To  prove  the  time  of  service,  the  following  certificate, 
subscribed  by  the  Defendant  was  read  : — u  Philadelphia,  12th  Ja- 
"  nuarij,  17S7.  These  are  to  certify  to  whom  it  may  concern,  that 
"  Joshua  Far  ret  was  mate  on  board  the  from  the  16th 

"  June  to  the  16th  August,  1786,  making  two  months.  Given 
"  under  my  hand,  Robert  M'Clua. — N.  B.  At  the  wages  of  twenty 
"  dollars  per  month,  as  per  Mr.  Sadlier's  agreement." 

Levy,  for  the  Defendant,  insisted,  that  the  case,  depending 
entirely  on  the  confession  of  tht  party,  the  whole  of  it  must  be 
taken  together;  Newman  v.  Bradley,  ant.  240.  that  then  it  would 
appear,  as  well  from  the  certificate,  as  from  the  acknowledgment 
before  the  Judge,  that  the  Plaintiff  had  been  employed  by  the 
owner  of  the  vessel,  and  not  by  the  captain ;  and,  consequently, 
that  the  owner  and  not  the  captain  was  liable  for  the  wages.  He 
admitted,  that  where  a  captain  shipped  a  sailor,  or  ordered  re- 
pairs, he  was  responsible;  but  he  contended,  that  '.here  must  be 
a  shipment  by  the  captain  to  charge  him  on  the  general  principle; 
Doug.  99.  100.  and  that  where  the  captain,  or  the  owner,  under- 
takes by  an  assumpsit,  either  express  or  implied,  the  other  is  dis- 
charged. 2  Stra.  816.  Pie  endeavoured  also  to  establish  a  distinc- 
tion between  a  mate  and  the  common  mariners,  the  mate  being, 
he  observed,  a  middle  character  between  the  seamen  and  the 
captain  ;  and  thence,  he  argued,  that,  like  the  captain,  he  was 
not  entitled  to  the  advantages  which  the  maritime  law  provides 
for  the  seamen.  12  Mod.  440. 

Moylari,  for  the  Plaintiff,  stated,  that  mariners  had  a  threefold 
security  for  their  wages: — 1st,  They  may  proceed  against  the 
owners;  2dly,  They  may  libel  the  vessel ;  or,  Sdly,  They  may 
sue  the  captain.  He  said,  that  the  captain  was  not  bound  to  re- 
ceive any  sailors  shipped  by  the  owners;  because  he  was  not  only 
liable  to  the  owners,  but  to  strangers,  for  any  wrong  that  they 
might  do  when  shipped  ;  but,  he  contended,  that,  if  the  captain 
did  receive  them,  he  made  himself  liable  for  their  wages ;  12 
Mod.  434.  and  he  answered  the  authorities  cited  for  the  Defend- 
ant, by  shewing,  that  they  were  cases  of  repairs  where  workmen 
were  employed  by  the  owners,  and  could  not  be  rejected  or  dis- 
missed by  the  captain  ;  nor  was  he  answerable  for  their  conduct. 
That  the  contract  was,  in  fact,  made  by  the  owner,  he  observed, 
rested  entirely  on  the  testimony  of  the  Defendants  and  he  urge.d 
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the  necessity  of  great  caution  in  admitting  the  allegations  of  a     1788. 
man  in  his  own  favour.   Doug.  751.  753.  Receiving  them,  how-    w-t~- > 
ever,  in  their  fullest  extent  on  this  occasion,  they  only  proved 
that  she  owner  had  assisted  in  procuring  the  mate  to  embark,  and 
thih  could  never  defeat  the  triple  right  with  which  the  law  had 
armed  him. 

Shippen,  President,  in  delivering  the  charge  of  the  Court,  ad- 
verted to  the  nature  of  the  evidence  on  which  the  case  was  estab- 
lished, and  instructed  the  Jury  to  take  the  whole  together,  unless 
they  should  think,  that  there  were  circumstances  in  the  Defend- 
ant's confession,  which  rendered  the  part  in  his  own  fa\our  in- 
consistent or  improbable.- 

But,  even  admitting  the  fact,  that  the  Plaintiff  had  been  ship- 
ped by  the  owner,  his  honour  stated,  that  the  captain  was  liable; 
for,  the  law  gave  the  Plaintiff  a  threefold  remedy  to  recover  his 
wages;  and,  unless  by  some  positive  act,  or  word,  he  had  releas- 
ed (as  he  might  do)  one  of  those  remedies,  a  mere  compliance 
with  the  solicitation  of  the  owner  to  embark,  cannot  defeat  them. 
He  said  there  was  no  distinction,  in  this  respect,  between  the 
mate  and  a  common  mariner;  they  were  alike  subject  to  the  or- 
ders of  the  captain,  who  could  equally  refuse  to  receive  either, 
or,  when  received,  was  equally  empowered  to  dismiss  them  ;  for, 
his  appointment  as  captain  gave  him  the  sole,  undoubted,  and 
exclusive  right  of  choosing  every  seaman  under  him,  whatever 
courtesy  he  might  be  inclined  to  shew  to  the  recommendation  o£ 
those  by  whom  he  was  himself  employed. 

With  regard  to  the  case  of  repairs,  the  President  observed, 
that  it  was  not  strictly  analogous  to  that  of  seamen's  wages,  but 
stood  on  this  footing  : — If  a  vessel  is  in  port,  where  the  owners 
reside,  and  they,  without  the  interposition  of  the  captain,  employ 
carpenters,  &c.  to  repair  her,  the  captain  is  not  liable;  not  merely 
because  he  does  not  employ  them,  but,  because  he  is  not  answer* 
able  for  their  conduct  when  employed.  But  if  a  vessel  is  repair- 
ed in  a  foreign  port,  then,  indeed,  a  similitude  arises  between 
the  cases,  and  the  captain  is  as  liable  for  those  repairs,  as  for  the 
wages  of  his  sailors,  because  the  workmen,  as  well  as  the  sailors, 
are,  in  the  latter  instance,  employed  by  him,  and  equally  sub- 
ject to  his  control  and  dismission. 

The  opinion  of  the  Court  was  conclusively,  that,  if  the  mate 
had  served  on  board  the  vessel,  the  captain's  having  admitted 
him  to  do  so,  rendered  him  liable  for  the  payment  of  the  wages. 

And  the  Jury,  accordingly,  found  a  verdict  for  the  Plaintiff. 

CAMP  v.  LOCKWOOD. 

THE   Plaintiff  and  Defendant  had  both  been  inhabitants  of 
Connecticut  previous  to  the  revolution,  when  the  debt,  for 
which  this  action  is  brought,   was  alleged  to  be  contracted,  and 
Vol.  I.  D  d  d 
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178S.  continued  so  for  some  time  after  die  commencement  of  the  war. 
U» v-— '  Subsequent,  however,  to  the  declaration  of  independence,  the 
Plaintiff  joined  the  British  army,  and,  on  the  return  of  peace,  he 
removed  with  other  loyalists  to  Halifax,  where  he  continues  to 
reside.  On  the  second  Thursday  of  May  in  the  year  1778,  the 
Legislature  of  Connecticut  enacted  a  law  declaring  that  all  the  es- 
tate, real  and  personal  of  any  person  or  persons  who  had  joined 
the  enemies  of  the  United  States,  or  had  assisted  them,  or  should 
thereafter  do  so,  should  be  confiscated  ;  and  that,  with  respect 
to  those  persons  who  had  been  inhabitants  of  the  State  (the  last 
section  of  the  act  providing  for  the  case  of  persons  who  had  ne- 
ver been  inhabitants)  the  County  Court  upon  application  was  em- 
powered and  directed  to  give  judgment,  that  all  their  estate  should 
be  forfeited  to  the  Commonwealth,  and  thereupon  to  appoint  ad- 
ministrators (as  in  the  case  of  intestates)  who  were  to  sell  such 
confiscated  estate,  institute  suits,  recover  and  pay  debts,  and  to 
deliver  the  surplus,  if  any,  into  the  treasury  of  the  State,  &c» 
In  September  1779,  the  Plaintiff  was  proceeded  against  under  this 
law,  as  one  who  had  been  lately  a  resident  of  the  town  of  Nexv- 
Haven  ;  and,  it  being  duly  adjudged  that  he  was  guilty  of  joining 
the  enemies  of  the  United  States,  his  estate  was  declared  to  be 
forfeited  for  the  use  of  the  State  of  Connecticut,  and  certain  parts 
of  it  were  seized  and  sold  ;  but  no  steps  were  taken  to  recover 
from  the  Defendant  the  debt  said  to  be  due  from  him  to  the  Plain- 
tiff, although  the  Defendant  at  the  time  of  the  confiscation,  and 
for  some  time  afterwards,  remained  an  inhabitant  of  Connecticut, 
and  has  always  had  property  there,  liable  to  legal  process.* 

Under  these  circumstances,  Camp  instituted  this  suit;  in  bar 
of  which  Lockxvood  pleaded,  that  the  confiscation,  by  virtue  of 
the  act  of  Connecticut,  had  divested  the  Plaintiff's  property  in 
the  debt,  if  any  was  due,  and  vested  the  same  in  that  State  :  And 
to  the  efficacy  of  this  plea  the  present  argument  was  confined, 
upon  a  demurrer  and  joinder  in  demurrer. 

The  point  was  first  opened  on  the  16th  of  August,  1788,  and 
finally  argued  by  IngersoU,  for  the  Defendant,  and  Raxvic  for  the 
Plaintiff,  on  the  21st  of  November  following. 

Ingersoll.  The  forfeiture  of  an  enemy's  estate,  moveable  or 
immoveable,  and  of  his  rights,  corporeal  or  incorporeal,  is  a  mat- 
ter of  strict  sovereignty,  although,  by  the  courtesy  of  nations, 
debts  are  allowed  to  revive  at  the  conclusion  of  a  war.  Lee  on 
Capt.  111.  The  Plaintiff,  however,  comes  not  within  the  rule  re- 
specting an  enemy,  but  having  been  proceeded  against  as  a  delin- 
quent subject,  he  must  be  considered  as  an  attainted  traitor;  and, 
by  such  attainder,  all  his  estate,  real  and  personal,  were  absolute- 
ly and  irrecoverably  forfeited.  3  Bac.  Abr.  755.  And  a  forfeiture 
of  real  and  personal  estate  extends  to  things  in  action  as  well  as 
in  possession.  2  Bac.  Abr.  577.  in  which  general  point  of  view  the 
law  of  Pennsylvania  has  also  expressly  regarded  the  subject.  2  State 
Laxvs  99.  The  act  of  Connecticut  is  as  clear  and  comprehensive  as 
words  can  make  it,  considering  the  party  as  actually  dead,  and 
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appointing  administrations  of  his  estate.     Nor  can  the  provisions     i;,8g 
contained  in  the  treaty  of  peace  affect  the  question  ;  for,  the  trea-    ^JJ^j 
ty  does  not  operate  like  the  reversal  of  an  outlawry,  but  like  a 
■  pardon.  22  Via.  tit.  Outlawry. 

Reticle  contended,  that,  whether  the  question  was  considered, 
1st,  upon  pleadings  here  ;  or,  2dly,  upon  a  supposition  that  the 
suit  had  been  instituted  in  Connecticut,  the  Plaintiff  was  not  bar- 
red of  his  recovery. 

1.  Arguing  the  case  on  the  pleadings  here,  he  premised,  that 
it  wasa  general  principle,  that  nations,  with  respect  to  each  other, 
must  be  considered  as  individuals  in  a  state  of  nature  Puff*  lib. 
2.  c.  3.  sect.  23.  1  Pat.  4.  5.  Burlaw.  195.  Moral  entities,  or 
persons,  are  given  to  thern,  in  order  to  render  them  subjects  of 
actions  ;  but,  as  to  what  relates  to  a  nation  itself,  or  the  property 
which  it  has  acquired,  there  is  no  power  that  can  direct  or  res- 
train its  conduct.  In  a  state  of  society  private  property  yields  to 
the  general  good  ;  but  this  is  not  the  case  in  a  state  of  nature  ;  and, 
therefore,  it  may  be  taken  as  an  axiom,  that  where  the  act  of  a 
particular  nation  vests  in  itself  the  property  of  an  individual,  whe- 
ther a  subject  or  not,  the  right,  thus  acquired,  extends  no  further 
than  the  jurisdiction  of  that  nation,  and  the  act  on  which  it  is 
founded  can  have  no  extra-territorial  force.  1  Vat.  145.  This 
principle  has,  indeed,  been  recognized  by  the  practice  of  the 
United  States.  For,  there  is  no  instance  of  the  agents  for  forfeit- 
ed, estates  passing  from  one  State  into  another;  but,  on  the  con- 
trary, acts  of  attainder  have  always  been  passed  against  the  same 
person  in  the  several  States  where  his  property  was  found  ;  which 
would  not,  surely,  have  been  necessary,  if,  either  on  general  law, 
or  under  the  articles  of  confederation,  the  act  of  one  State,  ap- 
propriating private  property  to  its  own  use,  had  any  effect  beyond 
the  limits  of  its  own  jurisdiction.  If  then  the  State  which  has 
passed  the  Law  of  confiscation,  has  forborne  to  reduce  the  De- 
fendants debt  into  possession,  and  the  State  where  the  debtor 
resides  has  no  power  to  do  so-,  it  necessarily  follows,  that  the 
debt,  remaining  on  its  original  footing,  is  liable  to  the  Plaintiff's 
demand.  When,  indeed,  the  act  of  Connecticut  was  passed,  the 
Defendant  resided  in  that  State  ;  but  when  this  suit-was  institut- 
ed he  had  removed  hither;  and  the  law  :.s  clear,  that  the  debt 
follows  the  .person  in  every  instance,  except  that  of  a  distribution 
in  the  case  of  intestacy.     Carth.  373. 

2.  Considering  the  point,  in  the  second  place,  upon  a  supposi- 
tion that  the  action  had  been  brought  in  Connecticut,  the  question 
arises,  whether  a  right  not  reduced  into  possession  within  due  time., 
can  afterwards  be  recovered  ?  If  the  administrators  had  reco^  ired 
from  the  Defendant,  it  would  certainly  have  been  sufficient  to  bar 
the  Plaintiff's  claim  ;  but,  when  the  State  allowed  the  debtor  to 
remove  from  its  jurisdiction,  an  implied  power  was  given  to  the 
creditor  to  pursue  him  elsewhere.  Should  a  husband  neglect  dur- 
ing his  life  time  to  recover  choses  in  action  belonging  to  his  wile, 
she  is  entitled  to  them  afterwards,  and  not  his  executors  or  ad- 
ministrators }  for,  the  law  will  never  favour  negligence.     The 
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1788.  Reasoning  in  this  case  will  apply  as  well  with  respect  to  nations  as 
i«— v— •*  individuals.  Lee  on  Capt.  119.  Besides,  a  right  vested  lor  a  par- 
ticular purpose,  ceases  with  that  purpose :  The  war  being  at  an 
end,  the  object  of  confiscating  the  Plaintiff's  debts,  &c.  is  also 
extinguished  ;  and  if  the  administrators  could  not  recover  the 
debt  in  Connecticut,  nor,  a  fortiori,  in  Pennsylvania,  by  the  rules 
of  natural  justice,  Camp  may  recover  it;  for,  therexan  be  no 
plausible  reason  why  Lockxvood should  be  exonerated.  TJnder  the 
treaty  of  peace,  indeed,  and  the  law  of  Connecticut  (passed  the 
2d  Thursday  of  May,  1 F87)  repealing  all  acts  repugnant  to  the  trea- 
ty, the  administrators  could  not  now  interfere  to  prevent  the  Plain- 
tiff's recovery  ;  for,  the  act  by  virtue  of  which  they  were  appoint- 
ed, is  certainly  of  that  description; — so  that  by  the  4th  article 
Lockwood  is  estopped  from  saying  that  he  will  pay  the  debt  to  the 
administrators  ;  and,  by  the  6th  article,  they  are  precluded  from 
compelling  him  to  do  so.  This  exposition  has  also  prevailed  in 
England ;  for,  the  agents  on  the  claims  of  the  loyalists  make  no 
allowance  for  outstanding  debts  ;  because,  as  it  has  been  already 
observed,  they  may  be  recovered  under  the  treaty. 

Rawle  then  proceeded  to  consider,  particularly,  the  objections 
offered  by  the  Defendant's  Council,  in  support  of  his  plea  ;  which 
were,  he  stated,  1st.  That  the  Plaintiff  was  not  an  enemy,  but  a 
rebellious  subject;  2dly.  That  by  the  act  of  Connecticut,  and  the 
proceedings  under  it,  he  was  attainted,  and  considered  as  actu- 
ally dead  ;  and  3dly.  That  he  was  not  entitled  to  any  benefit  un- 
der the  treaty  of  peace. 

1.  To  the  first  objection,  he  answered,  that  the  proceedings 
were  expressly  against  Camp  as  an  enemy  ;  that  it  was  by  reason 
of  his  adherence  to  the  enemies  of  the  United  States,  and  of  ac- 
tions not  merely  criminal  as  they  relate  to  his  duty  to  the  State, 
but  to  a  foreign  nation  at  war  with  the  State,  that  the  forfeiture 
had  been  effected  ;  and  that  the  law  of  Connecticut  neither  knew, 
nor  indicated,  a  distinction  between  the  inimical  character  of  a 
subject  and  a  foreigner.  But,  he  urged,  that,  as  against  a  de- 
linquent citizen,  merely  in  relation  to  the  State  of  which  he  was 
a  member,  not  an  enemy  in  the  strict  sense  of  the  word,  the  act 
of  the  State,  non  valet  extra  territorium  ;  that,  therefore,  it  could 
never  be  any  bar  to  Camp\  recovery  in  Pennsylvania ;  and  that, 
even  in  Connecticut,  he  would  now  be  entitled  by  the  treaty  of 
peace,  and  the  law  passed  there  in  support  of  it,  to  recover  all  the 
property  not  actually  vested  and  in  possession  of  the  State.  If, 
on  the  other  hand,  he  was  proceeded  against  as  an  offending  sub- 
ject, in  relation  to  his  adherence  to  a  foreign  power,  the  general 
principles  entitle  him  to  recover  after  the  war  has  ceased.  But,  in 
either  point  of  view,  the  allowance  of  the  present  plea  would  con- 
travene the  established  principles  in  the  cases  enumerated  by  Vat- 
tel,  1  Vol.  p.  4.  sect.  13.  14.  p.  121.  sect.  2.  3.  p.  129.  sect.  25. 

Besides,  his  offences  as  a  subject,  though  committed  against 
a  nation  confederated  and  allied  with  our's,  do  not  allow  us  to 
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join  in  the  infliction  of  punishment.  1  Vat.  98.  sect.  232.  We  1788. 
cannot,  therefore,  make  ourselves  parlies  to  the  public  severities  <— v— ' 
of  Connecticut,  nor  interfere  in  the  relation  and  conflict,  between 
that  State  and  its  subjects:  And,  as  no  public  proceedings  have 
taken  place  against  the  Plaintifl'  here,  there  is  not  any  authority 
for  denominating  him  an  offender  against  Fennsylvunia.  The 
only  instance  in  which  these  general  principles  have  sustained  an 
alteration  by  the  articles  of  confederation,  is  confined  to  \\itt  per- 
sons of  offenders  ;  and  expressio  unius  est  exclusio  alterius. 

But  the  admission  of  this  plea  would  be  attended  with  conse- 
quences so  inconvenient,  that  the  mere  argument  ab  inemvenienii 
ought  to  prevent  it.  In  whatever  shape  it  is  claimed,  it  would 
interfere  with  the  axiom,  that  one  nation  cannot  intermeddle  with 
the  government  of  another.  Vatt.p.  138.  sect.  54.  If  the  Plain- 
tiff was  attainted,  or  in  debt,  here,  his  property  could  not  be  for- 
feited or  attached,  since,  by  the  adverse  argument,  it  belongs  to 
Connecticut :  Nay,  if  he  came  hither  with  a  view  to  settle,  he 
could  not  act,  trade,  or  become  a  useful  citisen  on  the  funds  he 
found  here.  Thus  a  collhio  legwn  would  arise  ;  the  universal  rule 
of  which,  is,  that  the  laws  and  the  interest  of  the  State  having 
jurisdiction  of  the  cause,  shall  be  preferred.    2  Hub.  26.    3  axiom. 

2.  To  the  secoz^objection  he  answered,  that  it  was  not  founded 
in  the  truth  of  the  case.  Names  ought  not  to  mislead  us  ;  for  al- 
though his  property  in  Connecticut  had  been  confiscated,. and  an 
administrator  appointed  to  collect  it;  yet  nothing  appears  to  prove 
that  the  Plaintiff  is  net  still  alive  to  every  legal  purpose  there,  as 
well  as  here  ;  independent  too  of  the  treaty  of  peace. 

3.  But,  in  answer  to  the  third  objection,  he  insisted,  that  the 
treaty  of  peace  removes  not  only  the  personal  disability,  if  any 
such  there  was,  but  also  the  particular  bar.  Whether,  indeed,  it 
operates  as  a  general  reversal,  or  a  general  pardon,  may  be  ques- 
tionable ;  although  the  former  is  the  more  probable  conjecture, 
since  the  provision  made  in  favour  of  recovering  property  sold  as 
confiscated,  would  have  been  needless  if  it  was  only  considered 
in  the  light  of  a  pardon.  But,  admitting  it  to  be  only  a  pardon, 
and  that  it  has  no  effect  against  bona  fide  purchasers,  he  contended, 
that  it  was  conclusively  in  favour  of  the  Plaintiff  on  the  point  of 
restitution,  as  against  the  State  ;  and,  a  fortiori,  in  a  case  where 
his  credits  had  not  been  reduced  into  possession.  The  fair  con- 
struction of  the  treaty  necessarily  warrants  this  doctrine. 

Jngersoll,  in  reply. — There  are  a  variety  of  instances  in  which 
this  question  will  be  agitated,  if  the  Plaintiff  should  now  prevail; 
and  the  purses  of  individuals,  as  well  as  the  coffers  oi  the  State, 
will  be  deeply  affected  by  the  decision.  It  must  be  remarked  that 
neither  the  Defendant,  nor  Connecticut,  ask  the  interposition  of 
this  Court,  but  the  person  who  was  the  object  of  the  law  of  that 
State  ;  that  the  Defendant  does  not  intercept  the  money  in  its 
course  to  the  public  treasury;  but  prevents  its  being  remitted  to 
Nova-Scotia;  and  that  the  contest,  in  fact,  lies  between  an  indi- 
vidual and  a  sister  State. 
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1788.  He  observed,  that  he  did  not  controvert  the   general  doctrine 

**— v—-*  advanced  by  the  opposite  Council,  that  the  law  of  nations  is  the 
law  of  nature  applied  to  nation's,  and  that  one  sovereign  power 
cannot  be  bound  by  another;  but  he  distinguished  between  the 
necessary,  and  the  voluntary  law  of  nations,  which  arises  ex  comi- 
tate. Vatt.  pre/.  12.  Ibid.  p.  6.  and  insisted  that  the  laws  of  a  na- 
tion actually  enforced,  are  every  where  obligatory,  unless  they 
interfere  with  the  independency  of  another  Legislature.  2  Hub. 
26.  for,  common  conveniency  renders  it  necessary  to  give  a  cer- 
tain degree  of  force  to  the  statutes  of  foreign  nations.  2  Ld. 
Kaim.  Prin.Eq.  350.  360. 

If  nations,  unconnected  by  any  tie,  thus  indirectly  give  effect 
to  the  laws  of  each  other,  the  principle  upon  which  it  is  done, 
must  with  greater  strength  prevail  in  the  case  of  a  political  union 
like  that  of  the  American  States.  It  is  true,  that  these  States 
are  said  to  be  sovereign  and  independent  ;  but  they  are  evident- 
ly bound  by  a  link  which  must  be  taken  into  view,  or  we  shall  ar- 
gue wrong  in  the  abstract.  Thus,  it  is  declared  by  the  articles 
of  confederation,  that  a  citizen  of  one  State,  is  a  citizen  of  eve- 
ry State  ;  and  the  Congress  are  not,  as  Mr.  Adams*  has  termed 
them,  an  Assemblage  of  Ambassadors  ;  but  a  sovereign  power, 
and  capable  of  suing  like  a  corporation,  without  any  express  sta- 
tute to  enable  them.     See  ant.  41. 

But,  the  operation  and  effect  of  a  sentence,  or  judgment,  of  a 
foreign  Court,  cannot  surely  be  more  binding  than  the  act  of  a 
foreign  Legislature  ;  and  these,  ex  comitate  et  jure  gentium,  are  in 
many  cases  final.  1  Black.  Rep.  258.  262.  Vatt.  lib.  2.  c  7.  sect.  84. 
p.  147.  If  a  debtor  be  discharged  where  the  debt  was  contract- 
ed, he  is  equally  so  in  every  other  place  ;  so  that  if  Lockzvoodhnd. 
been  discharged  by  the  State  of  Connecticut,  this  suit  would  not 
be  maintainable  against  him  even  in  the  King's  Bench  ox  England. 
Cq>  B.  L.  347.  The  Court  of  Chancery  held  itself  bound  by  the 
decision  of  a  competent  foreign  jurisdiction,  declaring  an  accep- 
tance to  be  void  ;  2  Stra.  733.  and,  because  a  debt  had  been  dis- 
charged according  to  the  lex  loci,,  though  in  the  depreciated  pa- 
per money  of  North-Carolina,  Lord  Thwloxv,  since  the  revolu- 
tion, has  refused  a  ne  exeat  regno,  Brown.  376.  A  similar  prin- 
ciple has  governed  the  Supreme  Court,  in  the  case  of  Millar  v.  Hall 
(ant.  229.)  and  this  Court,  in  the  cases  of  Thompson  v.  Toung  (ant* 
294.)  and  Le  Clerc  v.  Richettc. 

A  distinction  is  likewise  to  be  observed  between  a  foreign  sen- 
tence authorizing,  and  a  foreign  sentence  dismissing,  a  claim  ;  for, 
it  the  proper  tribunal  dismisses  a  claim,  the  sentence  is  definitive. 
2  Ld-  Kaim.  Prin.  Eq.  375.  and  in  that  description  the  proceed- 
ings, as  far  as  they  affect  Lockxvood,  must  be  included.  The  case 
in  Carih.  373.  is  certainly  right  as  a  general  rule  ;  but  it  is  liable 
to  several  exceptions  ;  for,  1st,  The  law  of  one  country  may  in- 
directly have  effect  in  another,  by  the  voluntary  law  of  na- 
tions ;  2dly,  If  a  right  of  action  has  been  legally  transferred  in 
one  jurisdiction,  the  rule  by  which  it  is  to  operate,  is  the 
same  in  every  other  jurisdiction  ;  and  3dly,  Where  a  debtor 
*  See  Mr.  Adams's  "Defence  of  the  American  Constitutions." 
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has  been  dismissed  by  the  proper  tribunal,  it  is  a  protection  every  1788. 
where  else  :  And  these  exceptions  take  place  in  considering-  the  *-~*~-* 
question  as  between  nations  totally  independent  and  unconnected. 
It  is  true,  that  the  American  States  have  hitherto  been  held  by  a 
very  slight  confederacy ;  but  what  remedy  is  to  be  pursued  ?  Shall 
we,  if  the  knot  is  loose,  make  it  still  looser  ?  If  the  union  is  weak, 
shall  we  encrease  the  debility  ?  Or,  when  amove  perfect  consoli- 
dation is  essential  to  the  national  existence,  shall  we  employ  re- 
pulsion instead  of  attraction,  and  thus  widen  the  inconvenient  and 
ruinous  distance  between  the  different  members  of  our  political 
bod)  ?  Neither  reason  or  experience  would  justify  such  a  con- 
struction; and  the  United  States,  though  individually  sovereign 
and  independent,  must  admit,  not  only  the  voluntary  law  of  na- 
tions, but  a  peculiar  law  resulting  from  their  relative  situation. 

No  cases  can  be  more  distinguishable  than  the  present,  and  that 
in  which  the  rule  for  reviving  rights  and  credits  at  the  expiration 
of  a  war  occurs.  There  is  no  doubt,  that,  on  the  declaration  of 
peace,  a  British  subject  could  sue  here  ;  and,  we  find,  that  al- 
though our  government  conceived  that  they  might  act  as  they 
thought  proper  with  respect  to  the  citizens  of  the  State,  yet  the 
instalment  laws  -were  never  extended  to  obstruct  and  protract  the 
recovery  of  debts  due  to  foreigners.  If,  therefore,  Camp  is  to  be 
considered  in  the  honourable  light  of  an  open  enemy,  the  argu- 
ment for  the  Defendant  is  unfounded;  but,  when  it  is  recollected, 
that  he  did  not  avow  his  sentiments  on  the  declaration  of  Inde- 
pendence ;  and  that,  nevertheless,  he  remained  in  the  enjoyment 
of  his  property  under  the  laws  of  Connecticut  for  some  time  after- 
wards, it  is  impossible  to  regard  him  in  any  other  light  than  that 
of  a  subject,  and  subjects  are  the  objects  of  the  municipal  law, 
not  of  the  law  of  nations.  In  the  case  df '.Respublica  v.  Chapman 
on  an  indictment  for  treason  (See  ant.  53.  J  The  Defendant  was 
acquitted,  because,  in  the  opinion  of  the  Court,  he  was  not  ^sub- 
ject: If  he  had  been  a  subject,  he  must  have  been  attainted  ;  and 
being  so  attainted,  he  could  never  have  claimed  any  advantage 
from  the  law  of  nations  on  the  return  of  peace.  Thus,  with  re- 
spect to  Camp,  he  was  a  traitor  ;  the  proceedings  under  the  act  of 
Connecticut  produced  a  forfeiture  and  attainder  ;  and  the  right  of 
action  was  as  exclusively  vested  in  the  State  (and  by  the  power 
of  that  JState  alone  can  it  be  divested)  as  if  he  had  been  taken  and 
executed.  The  act,  indeed,  does  not  speak  at  all  of  an  enemy, 
but  of  such  persons  as  were  resident  in  Connecticut,  and  had  join- 
ed the  British  troops;  for  proceedings  of  this  kind  are  never  car- 
ried on  against  an  open  enemy.  The  profits  of  his  property  may 
be  sequestered  during  the  war,  in  order  to  prevent  their  being 
remitted,  but  no  forfeiture  can  take  place. 

If  then  Camp  was  a  subject  of  Connecticut,  he  derives  no  right 
from  the  treaty  of  peace  ;  for,  Great-Britain  could  not  mean  to 
interfere  between  that  State  and  her  own  citizens.  The  descrip- 
tion in  the  fourth  article  cannot  be  extended  to  him  ;  and  though 
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1788.  the  sixth  article  certainly  designates  persons  acting  as  he  has  done, 
Vps *-—*  yet  it  gives  no  farther  advantage  than  to  protect  his  person  from 
molestation,  and  to  preclude  any  future  confiscations  of  his  pro- 
perty. The  confiscation  of  the  present  debt,  &x.  was  in  the  year 
1779,  and  no  -further  proceedings  are  requisite  to  retain  the  right 
\?hich  the  State  thereby  acquired.  The  Marquis  of  Carmathaen's 
complaint  of  Saws  passed  against  the  treaty  did  not  include  laws 
of  this  description  ;  for  although  he  must  have  known  that  simi- 
lar ones  existed  in  Pennsylvania,  he  admits,  that  here  there  are 
no  acts  passed  against  the  treaty.  Purchasers  under  the  State 
are  considered  by  the  treaty  as  holding  a  good  title  ;  but  it  pro- 
vides for  persons  entering  into  a  negociation  for  the  reconvey- 
ance of  their  forfeited  estates  from  such  purchasers. 

In  the  case  of  Respublica  v.  Gordon,  (ant.  233.)  the  confiscation 
was  complete  before  the  treaty  ;  and,  therefore,  though  it  would 
have  been  incompatible  with  it  to  have  sustained  any  legal  pro- 
ceedings afterwards  in  the  Supreme  Court  against  the  Defendant, 
an  act  of  the  Legislature  became  necessary  to  divest  the  right, 
which  the  State  had  acquired  by  the  previous  confiscation. 

The  conduct  of  the  British  agents  can  furnish  no  authority  to 
us  j  but  the  reason  for  their  refusing  to  make  an  allowance  for 
debts  was  the  difficulty  of  ascertaining  them,  and  not  the  presump- 
tion of  their  being  recoverable  after  the  peace.  Nor  doec  the 
act  of  Connecticut,  repealing  all  laws  against  the  treaty,  a^.ect  the 
law  in  question,  which  is  directed  to  an  object  of  mere  rmnicipal 
regulation.  The  State  had  a  right  to  do  as  they  pleased  with  all 
the  confiscated  property  :  and  on  any,  or  no  consideration,  to  re- 
lease all  his.  debtors.  Whether,  indeed,  they  had  recovered  the 
whole,  or  a  part,  or  whether  they  have  compounded,  or  dismissed 
the  debt,  it  could  not  enure  to  the  benefit  of  Camp.  He  cannot 
now  be  punished  for  past  depredations;  butthe  property  vested  in 
the  State  of  Connecticut,  cannot  be  re-vested  without  her  autho- 
rity. 

If  the  treaty  is  to  be  considered  as  a  reversal  of  outlawry,  then 
a  restitution  would  ensue  ;  but  if  it  is  taken  in  the  light  of  a  par- 
don, that  does  not  divest  any  thing  previously  vested  in  a  subject, 
nor  even  in  the  King  who  grants  it,  unless  by  express  words.  3 
Bac.  Mr.  810.  2  Vin.  401.  pi.  4.  p.  404.  The  right  of  action  in 
the  present  case  was  clearly  transferred  to  Connecticut,  and  nei- 
ther expressly,  or  by  implication,  has  she  waved  it. 

After  considering  the  case  and  arguments,  the  President  de- 
livered the  opinion  of  the  Court  in  these  words : 

Shippen,  President The  question  in  this  case  is  of  import- 
ance, both  on  account  of  the  principles  to  be  established  by  the  de- 
cision, and  the  many  cases  which  may  possibly  be  affected  by  it. 
It  has  been  learnedly  and  ingeniously  argued  on  both  sides  ;  but, 
though  large  ground  has  been  taken,  I  think  the  whole  may  be 
reduced  to  a  very  moderate  compass, 
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This  is  not  a  suit  brought  by  the  State  of  Connecticut,  or  any  1788. 
pM'son  claiming  property  under  their  local  laws,  wherein  a  ques- 
tion can  arise,  whethei  effects  forfeited  by  the  laws  of  that  State 
can  be  recovered  here,  by  the  administrators  of  the  person  whose 
estate  is  confiscated.  It  is  simplv,  whether  the  debt  has  been 
forfeited  there,  and  actually  vested  in  that  State  j  and  whether 
an\  thing  has  occurred  which  divests  it ;  and  whether,  under  the 
peculiar  circumstances  of  our  relative  situation  with  regard  to 
each  other,  the  Courts  of  this  State  can  take  notice  of  such  con- 
fiscation and  vesting,  so  as  to  preclude  the  Plaintiff  from  reco- 
vering here,  a  debt  due  to  him  there,  before  that  confiscation. 

In  order  to  pave  the  way  for  a  decision  of  these  questions,  and 
to  distinguish  between  the  situation  of  this  country,  and  those  treat- 
ed of  by  the  learned  writers  on  the  laws  of  nature  and  nations, 
and  the  rights  of  distinct  independent  sovereignties  quoted  by  the 
Council,  it  will  be  necessary  to  point  out  that  peculiar,  relative 
situation  which  these  states  stand  in  with  regard  to  each  other. 

When  a  resistance  was  made  to  the  execution  of  the  laws  of 
Great  Britain,  and  an  actual  war  took  place  between  us  and  them, 
we  were  not  thirteen  independent  States,  but  Colonies  and  Pro- 
vinces, belonging  to,  and  a  part  of,  a  great  Empire,  compre- 
hending both  countries  The  resistance  was  made  in  conse- 
quence of  common  grievances  suffered  by  all  the  Provinces,  from 
the  head  of  that  empire  ;  and  it  was  a  struggle  to  untie  the  knot 
that  bound  us  together,  and  to  emancipate  us  from  the  dominion 
of  our  then  mother  country.  In  the  prosecution  of  this  plan, 
all  were  equally  principals,  and  carried  on  the  war  as  a  common 
cause,  and  by  common  consent,  without  being  tied  together  by 
any  regularly  organized  system  of  Government.  The  first  body 
that  exercised  am  thing  like  a  sovereign  authority,  was  the  Con- 
gress of  the  then  United  Colonies,  who  superintended  the  whole, 
and,  by  the  like  common  consent,  were  invested  with  such  ge- 
neral powers  as  were  necessary  for  the  prosecution  of  the  war. 
We  afterwards  divided  ourselves  into  several  distinct  govern- 
ments, by  the  name  of  States  ;  still  leaving  the  general  power  in 
Congress,  which,  being  in  a  great  measure  undefined,  was  exer- 
cised, with  regard  to  internal  matters,  by  recommendations  to 
the  several  Governmtnts,  instead  of  laws  ;  which  however  had 
generally  the  force  of  laws. 

The  articles  of  confederation  were  not  acceded  to  by  all  the 
States  for  some  years.  By  these  articles,  each  State  was  to  re- 
tain its  sovereignty,  freedom,  and  independence, and  every  right 
not  expressly  delegated  to  Congress  ;  but  the  free  inhabitants  of 
each  State  were  to  be  entitled  to  all  the  privileges  and  immuni- 
ties of  free  citizens  in  the  several  States.  Before  the  articles  of 
confederation  were  agreed  to,  Congress  had  recommended  to  the 
several  States  to  confiscate,  as  soon  as  might  be,  and  to  make  sale 
of  all  the  real  and  personal  estates  therein,  of  their  inhabitants, 
and  other  persons,  who  had  forfeited  the  same,  and  the  right  to 
the  protection  of  their  respective  States. 

Vol.  I.  E  e  e 
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17S8.  In  consequence  of  this  recommendation,  the  State  of  Connect!- 
^— r— l  cut,  in  the  month  of  May  1778,  passed  an  act  to  confiscate  the 
estates  of  persons  inimical  to  the  independence  and  liberties  of  the 
United  States,  within  that  State.  By  this  law,  all  estates,  real 
and  personal,  within  the  State,  which  belonged  to  any  person,  or 
persons,  who  had  gone  over  and  joined  with  the  enemies  of  the 
United  States,  or  had  aided  or  assisted  them,  or  should  thereaf- 
ter do  so,  were  declared  to  be  confiscated.  The  mode  of  pro- 
ceeding against  those  who  had  been  inhabitants,  was  directed  to 
be  by  application  to  the  county  Court,  who  are  empowered  to  give 
judgment  and  sentence,  that  all  the  estate  of  such  persons  should 
be  forfeited  for  the  use  of  the  State.  The  Court  is  then  direct- 
ed to  grant  administration  of  the  estates,  as  in  case  of  intestates 
•  estates — The  administrators  were  to  sell  such  estates,  institute 
suits,  recover  and  pay  debts,  and  deliver  over  the  surplus,  if  any, 
into  the  Treasury  of  the  State.  The  last  clause  in  the  act  di- 
rects the  mode  of  proceeding  as  to  the  estates  of  persons  who 
never  had  an  abode  within  the  State. 

In  pursuance  of  this  act,  Abiathar  Camp,  (who  is  stated  to  have 
been  lately  a  resident  of  the  town  of  Nexv-  Haven,)  in  the  month  of 
September  1 779,  w.is  charged  on  the  information  of  the  select  men, 
before  the  county  Court,  with  having  joined  the  enemies  of  the 
United  Sates,  and  put  himself  under  the  protection  of  the  king  of 
Great  Britain'.  He  was  thereupon  adjudged  guilty,  and  sentence 
passed,  that  all  his  estate  real  and  personal  should  be  forfeited  to 
the  use  of  the  State.  Certain  parts  of  Camp's  estate  were  in  conse- 
quence of  this  forfeiture  seized  and  sold  ;  but  no  proceeding  was 
had  to  recover  against  James  Lockxvood,  the  present  Defendant, 
the  debt  said  to  be  due  from  him  to  the  Plaintiff,  although  the 
Defendant  was  at  that  time,  and  for  some  time  afterwards,  an  in- 
habitant of  Connecticut,  and  amenable  for  the  same. 

And  here  the  question  arises,  whether  the  Plaintiff  himself  can 
now  recover  it : 

It  is  contended,  on  the  part  of  the  Plaintiff,  that  the  proceed- 
ing against  him  was  as  an  enemy,  and  not  as  a  traitor,  and  that, 
therefore,  the  war  being  over,  his  right  revives.  The  sentence 
against  him  was  certain!;,  not  expressly  for  treason,  and  there  is 
no  judgment  against  him  that,  in  terms,  subjects  his  person  to 
punishment  as  a  traitor.  The  act  of  Assembly  directs  the  pro- 
ceeding to  be  had  onlv  against  >he  estates  of  such  persons  as  had 
joined  the  enemv,  but  it  distinguishes  between  such  as  had  been 
inhabitants  of  that  State,  and  those  who  never  had  an  abode 
within  it,  but  had  estates  there.  The  present  Plaintiff  was  con- 
victed as  an  offender  of  the  former  description,  being  late  a  re- 
sident in  the  town  of  Nezv-Havcn,  and  is  plainly  pointed  out  as  a 
subject.  Indeed,  the  fact  is  conceded,  that  he  really  was 
a  citizen  of  the  State,  who  joined  the  enemy  long  after  the 
declaration  of  Independence  and  the  organization  of  our  State 
Governments.  He  cannot,  therefore,  be  considered  in  the 
light  of  such  a  public  enemy  whose  rights  are  said  by  the 
writers  on  the  law  of  nations,  to  revive  after  the  termination  of 
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the  war:  The  municipal  law  of  the  country  operated  upon  him     1788. 
as  a  subject,  and  he  could  not  be  an  object  of  the  law  of  nations.    Wr-> «* 

The  objection  to  the  Courts  of  this  State,  as  a  sovereign  indepen- 
dent State,  interposing  to  prevent  the  recovery  of  a  debt,  on  account 
of  the  confiscation  01  it  in  another  independent  S'  ite,  is  in  a  great 
measure  obviated  by  the  statement  which  I  have  before  made  of 
the  peculiar  relation  that  these  States  stand  in  to  one  another. 
Though  tree  and  independent  States,  they  appear  not  to  be  such 
distinct  sovereignties  as  have  no  relation  to  each  other  but  by  ge- 
neral treaties  and  alliances,  but  are  bound  together  by  common 
interests,  and  are  jointly  represented  and  directed  as  to  national 
purposes,  by  one  body  us  the  head  of  the  whole.  The  offence, 
which  incurred  the  forfeiture,  was  not  an  offence  against  the  State 
of  Connecticut  alone,  but  against  all  the  States  in  the  union  :  And 
the  act,  which  directed  the  forfeiture,  was  made  in  consequence 
of  the  recommendation  of  Congress,  composed  of  the  Represen- 
tatives of  all  the  States,  and  was  a  case  within  the  general  powers 
vested  in  them  as  conductors  of  a  war,  in  which  we  were  all  equal- 
ly principals.  Our  Courts  must,  therefore,  necessarily  take  no* 
tice  oi  the  confiscations  made  in  a  sister  State  on  these  grounds.* 

It  remains,  then,  only  to  consider,  whether  this  debt  was  vest- 
ed in  the  State  of  Connecticut,  and,  if  it  was,  whether  it  is  re- 
vested in  the  Plaintiff  by  the  treaty  of  peace  ? 

All  his  estate,  both  real  and  personal,  in  that  State  was  confis- 
cated, .ill  tilings  i.omc  within  the  description  of  conji  arable per- 
sonal estate,  which  a  man  has  in  his  own  right,  whether  they  be 
in  aciion  or  possession;  This  debt  was  due  from  a  person  then 
residing  within  the  State  of  Connecticut,  and  was,  consequently, 
confiscated  as  other  debts  due  there,  and  the  right  of  action,  as 
weii  as  the  debt,  was  vested  in  the  State. 

The  4th  article  of  the  treaty  of  peace,  which  directs  that  cre- 
ditors, on  either  side,  shall  meet  with  no  lawful  impediment  to 
the  recovery  of  all  bona  fide  debts  theretofore  contracted,  is  most 
certainly  tonfiued  to  real  British  subjects,  on  the  one  side,  and 
the  citizens  of  America,  ou  the  other;  and  it  has  been  always  so 
construed. 

As  to  the  restitution  of  estates,  rights,  and  properties,  already 
confiscated,  it  is  not  required  by  the  treaty  to  be  done,  even  as  to 
real  British  subjects.  It  is  agreed,  indeed,  by  the  5th  article, 
that  Congress  shall  recommend  it  to  the  several  Legislatures  to 
provide  for  such  a  restitution  ;  and,  as  to  those  of  another  descrip- 
tion, they  have  liberty  given  them  by  the  treaty,  to  reside  twelve 
months  in  the  Um Led  States  to  solicit  a  restitution  and  composi- 
tion with  the  purchasers  of  their  estates,  and  Congress  is  to  re- 
commend to  the   States,  that  they  be  restored  on  refunding  the 

*  See  Kirb/s,  Report^. 
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1788.  money  paid  for  them.  But  no  acts  for  those  purposes  have. been 
^.u.  passed  by  the  Legislatures  in  consequence  of  any  such  recom- 
mendations. Indeed,  the  ample  provision  made  for  thes<  people 
in  England,  seems  to  have  been  considered  by  the  government 
there  as  an  act  of  justice,  for  not  having  been  able  10  obtain  a 
restitution  for  them  by  the  treaty. 

For  these  reasons,  we  are  of  opinion,  that  Abiathar  Camp  is  not 
such  a  person  as  has  a  right  to  sue  for  and  recover  (his  debt,  al- 
ready vested  by  confiscation  in  the  State  of  Connecticut* 


Supreme  Court  of  pmngpfoama: 


January  Term,  1789. 


PXNCHIN  o.  FRY. 


ON  the  return  of  a  Certiorari  to  one  of  the  Justices  of  Phila- 
delphia count  ,  it  appeared,  that  the  Defendant  had  been 
summoned  to  answer  to-morrow,  that  is,  on  the  day  succeeding 
the  date  of  the  summons,  for  a  debt  aider  forty  shillings  ;  that  the 
matter  in  dispute  was  then  referred  to  three  men,  who  reported 
the  sum  of  £.  2  2  4.  due  to  the  Plaintiff;  and  that  for  the  amount 
©f  this  report,  the  Justice  had  entered  judgment  with  costs. 

Levy  moved  to  reverse  the  judgment — 1st,  Because  the  sum- 
mons was  returnable  on  the  next  day,  whereas  the  act  of  Assem- 
bl\  requites  that  there  should  be  allowed  a  time  not  less  than 
five,  nor  exceeding  eight  days.  1  State  Laws  204.  And  2dly,  Be- 
cause the  summons  was  to  answer  a  debt  under  forty  shillings, 
and  the  judgment  was  for  a  greater  sum. 

By  the  Court: — Let  the  judgment  be  reversed. 


HALHEAD  v.  ROSS,  et  al. 

Tl/fOYLAN\\&&  entered  a  rule  for  trial  at  the  last  term  or  Non 
^  ^  pros.  The  rule  being  continued  'till  this  term,  a  plea  was 
added,  and  particular  facts  referred  ;  and  upon  these  a  report 
had  been  made  a  few  days  before  the  day  appointed  for  the  trial 
of  the  cause. 

Lewis,  for   he  Plaintiff,  now  objected  to  the  trial's  coming  on; 
and  Moijlan  insisted  that  he  was  entitled  to  a  Nonpros, 
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17S9.         But  by  M'Kean,  Chief  Justice  \ — The  subsequent  plea  and  re- 
l"— v— '    ference  virtually  vacate  the  previous  rule  for  trial  or  Non  pros. 
The  cause  must,  therefore,  be  continued  under  a  new  rule. 


CALVERT  v.  PITT. 

THIS  was  a  Certiorari  to  one  of  the  Justices  of  Chester  coun- 
ty.    On  arguing  the  case,  the  judgment  of  the  justice  was 
affirmed  : 

And  by  M'Kean,  Chief  Justice,  it  was  stated,  that  conform- 
ably to  the  act  of  Assembly,  the  Defendant,  aftt  r  judgment  was 
given  against  him  by  a  Justice,  ought  to  enter  into  a  recogni- 
zance instanter,  with,  at  least,  one  good  surety.  He  may  after- 
wards withdraw  his  security,  or  appeal  to  the  Common  Pleas 
within  the  six  days  allowed  by  the  act. 


JOHNSON  v.  HOCKER. 

THIS  was  an  action  of  debt  brought  upon  a  bond  bearing  date 
the  24th  of  April,  1779,  and  conditioned  for  rhe  pa)  ment  of 
£.  500.  lawful  money  of  Pennsylvania.  To  the  Plaintiff's  demand 
the  Defendant  pleaded  payment,  and  issue  was  thereupon  joined. 

On  the  trial  of  the  cause,  Sergeant,  in  order  to  prove  payment 
to  the  treasurer  agreeably  to  the  tender  law,  offered  to  read  die 
following  certificate  to  the  Jury  : — "  Received  29th  Man  /z,  i7d0, 
"  of  Mr.  George  Hacker,  the  sum  of  £.  373  6  6.  being  two  thirds 
"  of  a  bond  and  interest  due  to  Mr.  '/.  Johnson  of  Germantown^ 
"  which  he  refused  to  receive  when  legally  tendered  to  him  in  presence 
"  of  Balzer  Hidrecks  and  Conrad  Reedheijfer  ;  the  other  one  third 
"  he  left  in  my  hands  to  be  given  to  such  poor  and  distressed  per- 
*'  sons  as  I  shall  think  proper  objects  of  charity,  haac  Snoxudcn, 
"  treasurer." 

Lezuis,  for  the  Plaintiff,  objected  to  the  evidence,  that  this  was 
not  a  certificate  merely  official ;  but  containing  certain  extrajudi- 
cial facts,  to  which  Snowden,  like  any  other  witness,  ought  to  be 
produced  and  sworn.  The  consequence  of  admitting  it,  would 
be  highly  dangerous. 

Sergeant  answered,  that  what  was  surplusage  might  be  rejected, 
and  the  paper  go  to  the  Jury  only  as  proof  of  the  receipt  of  the 
money.  If  a  Notary  in  England  introduced  foreign  matter  into 
the  protest  of  a  bill  of  exchange,  the  Court  would  strike  out  so 
inuchas  was  surplusage,  but  would  never  suppress  the  whole. 
Snowden  could  easily  on  this  occasion  be  produced  ;  but  similar 
cases  may  occur  at  a  distance,  in  which  it  would  be  impracticable, 
and  great  inconveniency  and  injustice  would  result  from  the  pre- 
cedent. 
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M'Kf.an,  Chief  Justice. — We  certainly  should  not  permit  Mr.  1789. 
Suowden,  if  he  were  here,  to  swt  ar  that  he  was  told  that  such  per-  U-y-— * 
sous  were  present  ai  the  tender :  But  the  question  is,  whether, 
having  certified  what  he  ought  not  to  certify,  the  whole  ought  to 
be  rejected?  We  think  that  it  ought  not.  The  paper  should  be 
admitted  to  prove,  that  payment  was  made  to  the  treasurer,  agree- 
ably to  the  act  of  Assembly,  at  the  time  mentioned  in  the  re- 
ceipt. Ail  the  rest  may  be  struck  oui ;  or,  indeed,  only  so  much 
as  goes  to  that  point,  may  be  read,  and  admitted  to  be  proved. 

The  Chief  Justice,  according!}-,  read  to  the  Jury  so  much 
of  the  certificate  as  related  to  :.he  receipt,  and  suppressed  the  rest. 

The  material  facts  and  the  law  arising  in  the  principal  case, 
were  stated  in  the  following  charge  to  the  Jury. 

M'Kean,  Chief  Justice. — The  evidence  that  has  been  produced 
establishes  these-  facts: — That  the  Defendant  owed  the  Plaintiff 
a  prior  debt  of  £.  1700.  which  was  secured  by  a  mortgage  dated 
the  23d  of  April,  17CS,  on  a  mill  and  other  real  estate-:  ;  that  on 
this  mortgage  several  payments  were  made  at  several  times  ;  but 
the  interest  running  eventually  greatly  in  arrears,  the  Defendant 
was  advised  to  sell  the  mortgaged  premises,  which  he  did,  and 
Weiss  (one  of  the  witnesses  who  has  been  examined)  became  the 
purchaser,  for^*.  1750.  which,  it  was  agreed  by  the  parties,  should 
be  paid  to  Johnson  on  Rocker's  account.  It  appears  that  Weiss  ac- 
cordingly made  several  payments  ;o  Johnson;  and,  it  has  been 
contended  by  the  Defendant's  Council,  that,  calculating  these  and 
the  previous  payments,  the  Plaintiff's  demand,  including  the  pre- 
sent bond,  has  been  considerably  overpaid.  There  does  seem,  in- 
deed, to  be  a  mistake  in  the  sums ;  but  of  this  the  Jury  must  judge; 
for,  it  is  in  proof,  that  on  the  24th  of  April,  1777,  the  Defendant 
became  debtor  to  the  Plaintiff,  and  gave  the  bond  in  question  ;  so 
that  if  any  deceit  was  used  upon  the  occasion,  we  think,  it  is  in- 
cumbent upon  him  to  shew  it  to  the  satisfaction  of  the  Jury. 

The  Court,  then,  are  clearly  of  opinion,  that  this  bond  must 
be  considered  as  a  new  contract;  but,  even  in  that  light,  the  De- 
fendant insists,  that  it  was  discharged  by  a  tender  and  refusal 
on  the  29th  of  March,  1780.  The  tender  at  that  time  has  been 
proved  ;  though  there  is  no  certainty  as  to  any  previous  tenders 
which  the  Defendant  has  endeavoured  to  establish  :  And  here 
the  great  question  arises,  whether  this  is  to  be  deemed  an.  abso- 
lute discharge,  or  only  to  be  regarded  as  a  tender  at  common 
law  ? — which  necessarily  leads  to  a  review  of  the  various  acts  of 
Assembly  upon  the  subject. 

The  act  passed  on  the  29th  of  January,  1777.  ( 2  State  Laws 
7.)  declares  that  a  tender  shall  amount  to  an  actual  payment  and 
discharge  ;  which  is  far  more  extensive  than  a  tender  at  common 
law  ;  that  operating  only  to  suspend  the  interest  \ill  a  subsequent 
demand  and  refusal  have  taken  plat  e.  If,  therefore,  the  tender, 
on  this  occasion,  was  made  in  continental  money  emitted  by  Con- 
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1789.  gress  before  the  29th  of  January  1777,  it  is  certainly  conclusive 
I— y—» *  against  the  present  demand.  Conscientious  men  may,  indeed, 
reflect  upon  the  enormous  advantage  of  making  a  payment  at  the 
rate  of  sixty  for  one  ;  but  we  are  bound  by  the  explicit  language 
of  the  law  (except  where  it  violates  the  Constitution  of"  the  State) 
and  must  leave  tho"Se  to  answer  for  its  policy  by  whom  it  was  en- 
acted. 

But,  on  the  other  hand,  how  will  the  case  stand,  if  the  tender 
was  not  made  in  bills  of  credit  of  a  date  antecedent  to  the  29th 
of  January  1777  1  The  argument,  of  the  Council  have  differed 
widely  on  this  ground  ;  and  the  question  is,  whether  the  words  of 
the  act  apply  only  to  the  bills  of  credit  which  Congress  had  emit- 
ted ;  or,  extend,  also,  to  those  bills  which  Congress \mighiexmti 

The  doubt,  in  this  respect,  is  not  entirely  novel.  A  British 
Serjeant,  having  a  licence  in  the  year  1778,  to  carry  clothing  from. 
Philadelphia  to  Lancaster  for  British  prisoners  of  war,  brought 
with  him  some  forged  paper  monev,  and  passed  it  at  the  latter 
place.  He  was  tried  for  this  offence,  and  the  distinction  was 
then  taken,  that  the  forgery  was  of  an  emission  subsequent  to  the 
29th  of  January,  1777.  The  point,  however,  did  not  prove  to 
be  material;  for,  the  Court  considered  the  Defendant  as  an  alien 
enemy,  who  might,  indeed,  be  punishable  for  any  action  malum 
in  sc,  but  was  not  liable  to  the  penalties  of  a  municipal  regula- 
tion ;  and,  on  that  ground,  directed  the  Jury  to  acquit  him. 

By  the  act  which  was  passed  on  the  20th  of  March  1777,  (2 
State  Laws  48-)  we  find  that  the  State  paper  money  then  emitted, 
was  only  made  a  tender  at  common  law;  for,  the  words  ot  the 
act  merely  declare  that  a  tender  in  that  money  shall  have  the  same 
effect  as  a  tender  in  specie,  which  is  clearly  no  more  than  a  sus- 
pension of  the  interest.  The  succeeding  act,  passed  on  the  25th 
of  May  1778,  (2  State  Lazvs  131.)  after  providing  for  the  ex- 
change of  bills  of  credit  issued  under  the  authorit}  of  the  king 
of  Great  Britain,  gives  to  the  bills  of  credit  issued  by  Congress 
only  the  same  currencyand  effect  in  pavment  of  debts  which  the 
above  mentioned  act,  of  the  20th  of  March  1777,  had  given  to  the 
bills  of  credit  emitted  by  the  State  ;  and  that,  as  1  have  already  re- 
marked, did  not  amount  to  an  absolute  discharge  of  the  obligation. 
By  the  act  of  the  3d  of  April  1781,  tenders  are  declared  to  have 
no  other  force  than  that  which  was  given  to  them  by  the  laws  in 
existence  at  the  time  they  were  made.     1  State  Lazvs  4>±7. 

The  intention  of  the  Legislature  must  be  collected  from  the 
words  which  they  have  used,  unless  a  different  meaning  can  be 
manifestly  shewn.  The  construction,  then,  that  we  have  put 
upon  the  words  of  the  act  of  the  20th  of  March  1777,  (which, 
by  express  reference,  is  made  to  govern  the  operation  ot  the 
act  of  the  iJ5th  of  May  1778,)  is,  that  the  Legislature  only  in- 
tended to  make  a  tender  of  the  jf.  200,000  bills  of  credit  equiva- 
lent to  a  tender  at  common  law.  There  is  no  satisfactory  reason 
opposed  to  this  construction;  and,  but  for  this,  th e  act  ot  the 
29th  of  January  1777,  might  be  as  well  extended  to  the  bills  of 
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credit  which  were  afterwards,  as  to  those  which  were  previously  1789. 
emitted  by  Congress: — A  matter  that  we  are  not  bound,  nor  are  '—- y— « 
we  inclined  to  countenance. 

This  opinion,  unanimously  formed,  upon  mutual  consultation, 
and  full  deliberation,  leads  to  a  more  particular  consideration  of 
the  evidence;  and,  if  the  Jury  think  that  the  bills  of  credit,  or  any 
part  of  them,  which  were  tendered  to  the  Plaintiff  on  the  29th 
of  March,  1780,  were  emitted  subsequent  to  the  29th  of  January , 
1777,  they  must  only  give  this  tender  the  effect  at  common  law. 

It  may  be  proper  here  to  notice,  that  there  were  two  bills  of 
thirty  dollars  each,  in  the  bundle  of  paper  money  tendered  ;  and 
the  Plaintiff's  Council  has  said,  that  there  were  no  bills  of  that 
denomination  emitted  prior  to  the  29th  of  January,  1777.  But 
he  is  certainly  mistaken  ;  as  I  remember  well  the  trial  of  a  man 
for  counterfeiting  a  thirty  dollar  bill  emitted  in  1775:  and,  there- 
fore, this  circumstance  is  by  no  means  conclusive. 

But  should  the  Jury,  upon  the  whole  of  the  evidence,  find,  that 
this  tender  was  made  in  bills  of  credit  emitted  since  the  29th  of 
January,  1777,  and  so  not  an  absolute  discharge  of  the  debt,  they 
will  next  enquire,  in  what  manner  the  bond  ought  now  to  be  paid  ? 
By  the  act  of  the  3d  of  April,  1781,  it  is  declared,  that  all  debts 
and  contracts  entered  into  between  the  1st  of  January,  1777,  and 
the  1st  of  March,  1781,  shall  be  liquidated  according  to  the  scale 
of  depreciation.  The  Plaintiff,  therefore,  is  not  entitled  to  re- 
cover the  whole  £.  -500.  in  specie,  but  only  so  much  as  that  sum 
in  paper  money  was  worth  at  the  time  the  contract  was  entered 
into;  which  was  on  the  24th  of  April,  1777:  Nor  is  he  entitled 
to  any  interest  from  the  date  of  the  tender  until  this  action  (which 
is  to  be  considered  as  a  new  demand)  was  instituted. 

The  Jury  found  a  verdict  in  favour  of  the  Plaintiff  for  £,  272  3  4. 
debt  with  costs:  from  which,  it  seems,  that  they  were  of  opi- 
nion, that  the  tender  was  not  made  entirely  in  bills  of  credit 
emitted  before  the  29th  of  January,  1777  ;  and  that  they  pursued 
the  directions  of  the  Court  in  that  alternative. 


STEELE  v.  STEELE. 

THIS  was  an  issue  joined  on  the  facts  alleged  in  a  libel  for 
a  divorce  :  and,  upon  the  trial,  the  Chief  Justice  ob- 
served, that  notice  ought  to  be  given  of  the  facts  intended  to  be 
proved  under  the  general  allegations  of  the  libel. 

Rush,  Justice;  I  think  it  would  be  most  convenient  to  give 
notice,  that  between  two  specific  dates,  acts  of  cruelty,  &c.  were 
intended  to  be  proved. 

The  Court  seemed  to  adopt  that  idea,  and  recommended  it 
for  the  future  practice  of  the  bar. 

Vol.  I.  Fff 
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lH£2j  SMITH  v.  DAVIDS. 

A  RULE  for  trial,  or  Nonpros,  was  taken  in  September  Term, 
1787,  and  notice  at  bar  was  entered  on  the  docket.  The 
cause  was  afterwards  continued,  generally,  'till  January  Term, 
1789,  and  no  notice  given. 

The  cause  being  now  marked  for  trial,  the  Plaintiff  moved  to 
put  it  off. 

But  the  Court  held,  that  the  rule  for  trial  or  Nonpros  was 
continued  ;  and  that  no  new  notice  was  necessary.  If,  therefore, 
the  Plaintiff  does  not  go  on  to  trial,  the  Defendant  is  entitled  to 
a  Non  pros, 

ROBBINS  v.  WHITMAN. 

THIS  cause  was  removed  by  Certiorari  from  one  of  the  Jus- 
tices of  the  peace  for  Northumberland  county ;  and,  after 
argument,  the  judgment  of  the  Justice  was  affirmed. 

It  then  became  a  question,  whether  execution  could  issue  out 
of  this  Court  upon  the  judgment  so  affirmed  I 

And,  it  was  ruled  by  the  Court,  ihat  execution  might  issue 
at  once,  without  referring  the  cause  again  to  the  Justice;  as  that 
would  be  a  circuitous,  inconvenient,  and  unreasonable  mode  of 
proceeding. 


Common  $ta& 


PHILADELPHIA  COUNTY. 


March  Term,  1789. 


SCHLOSSER  v.  LESHER. 

HP  HIS  was  an  action  of  Indebitatus  Assumpsit  for  goods  sold 
■*  and  delivered.  The  Defendant  pleaded  Non  Assumpsit 
and  Non  Assumpsit  infra  sex  annos :  The  issue  on  the  Non  As- 
sumpsit was  tried,  and  a  verdict  found  for  the  Plaintiff.  To  the 
plea  of  the  statute  of  limitations,  the  Plaintiff  replied,  a  writ  of 
summons  issued  on  a  particular  day  within  the  six  years,  which 
was  returned  nihil. 

Whether  the  replication  contained  matter  sufficient  to  prevent 
the  bar  of  the  statute  of  limitations,  was  the  question ;  and  after 
an  able  discussion  by  Ingersoll  and  Sergeant,  for  the  Plaintiff,  and 
Levy  and  Todd,  for  the  Defendant,  the  President  stated  the 
material  circumstances  and  arguments,  and  delivered  the  opi- 
nion of  the  Court  as  follows : 

Shippen,  President. — Two  points  have  been- made  in  this  case 
by  the  Defendant's  Council : — 1st,  That  it  does  not  appear  that 
the  process  was  issued  for  the  same  cause  of  action,  as  it  is  not 
continued  to  the  time  of  filing  the  declaration.  And,  2dly,  That 
if  this  did  appear,  the  second  action  should  have  been  brought 
within  a  reasonable  time  after  the  expiration  of  the  six  years  ; 
which  reasonable  time  they  restrict  to  one  year. 

As  to  the  first  point,  it  is  agreed  by  the  Council  on  both  sides, 
and  it  is  undoubtedly  the  law,  that  where  an  original  is  replied 
to  the  plea  of  the  statute  of  limitations,  it  is  sufficient  to  shew 
when  the  writ  issued  without  any  continuances ;  but  where  the 
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1789.  writ  is/a  Latitat  from  the  King's  Bench,  or  a  CI ausumf regit,  in  the 
l-v— ^  Common  Pleas,  the  continuances  must  be  set  forth  to  be  entered 
to  the  time  of  filing  the  bill,  or  declaration,  in  order  to  shew  that 
it  wras  for  the  same  cause  of-  action. 

This  gives  rise  to  the  question,  whether  our  writs  of  Capias  and 
Sumfnons  resemble  more  the  original  writs,  or  the  Latitat  and 
Clausumf regit:  And,  in  order  to  solve  this  question,  it  will  be 
necessary  to  consider  the  reason  of  the  difference  between  these 
writs  in  England. 

The  Latitat  and  Clausumf  regit  are  both  writs  of  trespass  ;  yet, 
by  the  course  of  the  Courts  oi  King's  Bench  and  Common  Pleas, 
the  Plaintiff  may  ground  upon  them  declarations  in  an)-  person- 
al actions.  But,  when  the  declaration  is  in  Assumpsit  (for  in- 
stance) a  writ  of  Trespass  issued  within  the  six  years,  could  not 
be  presumed  to  be  a  writ  that  issued  in  that  cause,  unless  it  was 
further  shewn  in  the  replication,  that  it  was  taken  out  with  an  in- 
tention to  declare  in  that  action;  and  as  evidence  of  that  inten- 
tion, that  the  continuances  were  entered  from  the  time  of  issuing 
it  to  the  filing  the  bill  or  declaration.  But,  in  the  case  of  an  ori- 
ginal proper  to  the  action,  that  is  never  necessary,  because,  if 
the  declaration  was  in  Assumpsit,  the  original  would  shew  it  was 
issued  in  case  :  if  the  declaration  was  upon  a  bond,  the  original 
would  shew  it  was  issued  in  debt ;  and,  consequently,  that  it  %vas 
a  proper  and  legal  foundation  for  the  action  :  And  the  continu- 
ances are  not  necessary  to  be  shewn  as  a  proof  that  the  writ  issu- 
ed for  the  same  cause  of  action  ;  for,  being  such  a  writ  as  cor- 
responded with  the  declaration,  the  law  presumes  it  was  for  the 
same  cause  of  action,  unless  the  contrary  is  shewn. 

That  this  is  the  reason  of  the  distinction  between  originals,  and 
the  writs  of  Latitat  and  Clausumf  regit,  to  this  purpose,  will  ap- 
pear from  this  ;  that  whenever  the  writ  which  commences  the  ac- 
tion, is  of  ■  such  a  nature  as  to  correspond  with  the  declaration, 
we  find  it  will  be  sufficient  to  set  it  forth  without  the  continuances, 
although  it  be  not  an  original :  And,  on  the  contrary,  whenever 
the  writ  does  not  correspond  with  the  declaration,  it  will  not  sup- 
pore  the  replication  without  the  continuances,  although  it  be  an 
original.  An  instance  of  the  first  kind  is  the  attachment  of  pri- 
vilege in  the  Common  Pleas,  which  will  be  found  by  the  pre- 
cedents, always  to  specify  the  nature  of  the  particular  action, 
whether  in  debt,  or  case,  which  is  afterwards  declared  upon  ; 
and  hence,  we  find,  in  1  Wils.  168.  the  replication  shewing  only 
the  time  of  issuing  the  writ  without  the  continuances,  will  be 
sufficient.  So,  in  the  reversed  case,  when  a  common  Clausum 
fregit  is  the  writ,  although  it  be  an  origanal  writ  issuing  out  of 
Chancery,  yet,  not  being  adapted  to  the  action  of  Assumpsit  or 
debt,  beinp-  only  a  foundation  for  the  Capias  in  the  Common  Pleas 
and  intended  merely  to  give  that  Court  jurisdiction,  it  will 
not  be  presumed  to  be  the  foundation  of  such  an  action,  un- 
less the  continuances  are  set  forth  from  the  time  of  issuing 
the  writ.     Hence   it  is  evident,  that  it  is  from  the   disagree- 
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inent  of  the  writ  with  the  declaration  only,  that  it  becomes  ne-  1789 
cessary  to  enter  the  continuances,  to  shew  it  issued  for  the  sa:*ie  >— y— - J 
cause  of  action,  in  order  to  prevent  the  bar  of  the  statute  of  limi- 
tations :  And,  after  all,  the  entry  of  the  continuances  in  those 
cases  where  they  are  said  to  be  necessary,  is  little  more  than  mat- 
ter of  mere  form,  as  it  appears  in  1  Sid.  53,  60,  that  they  may 
be  entered  by  the  attorney  in  his  chamber,  at  any  time,  even  alter 
the  statute  of  limitations  is  pleaded. 

By  our  act  of  Assembly,  and  the  practice  under  it,  the  writs  of 
Capias  and  Summons  always  specify  the  nature  of  the  action  )ou 
are  to  declare  upon,  and  are,  therefore,  similar,  in  this  respect, 
to  the  originals  cut  of  Chancery,  and  the  attachments  of  privilege 
in  the  Common  Pleas. 

The  second  point  made  by  the  Defendant's  Council  is,  that,  ad- 
mitting the  Plaintiff  by  issuing  the  writ,  has  saved  the  bar  01  trie 
statute,  yet,  that  the  action  ought  to  have  been  prosecuted  again 
within  a  reasonable  time  after  the  six  years  expired,  and  that  that 
reasonable  time  has  been  held  to  be  one  year. 

In  considering  the  dates  and  times  of  the  several  transactions, 
the  period  during  which  the  act  of  Assembly  suspended  tne  act 
of  limitations,  that  is,  between  the  1st  of  January,  1776,  and  ihe 
21st  of  June,  17  84,  is,  to  every  purpose  to  be  thrown  out  ot  the 
computation  . — Then,  from  the  time  of  the  cause  of  action  ari- 
sing, to  the  time  of  issuing  the  summons,  is  4  years,  9  months, 
and  lO.days;  from  that  Lime  to  the  prosecuting  the  suit  again, 
is  2  years.  6  months  and  2  days  ;  making  in  the  whole  7  years, 
3  months  and  12  days. 

The  cases  cited  in  support  of  the  second  point,  are  all  cases 
where,  by  the  death  of  one  of  the  parties,  or  from  some  other 
cause,  the  action  had  abated,  and  the  Court,  in  considering  what 
was  a  reasonable  time  to  permit  the  party  to  bring  a  new  action, 
have  drawn  their  reasonings  from  the  equity  of  the  statute,  which 
provides  only  for  two  cases  ;  one,  where  the  Plaintiff  had  ob- 
tained a  judgment  which  was  reversed  for  error,  and,  the  other, 
where  a  verdict  had  passed,  for  the  Plaintiff,  and  the  judgment 
was  arrested,  and  judgment  given  that  the  Plaintiff  should  take 
nothing  by  his  writ.  But  other  cases  arising,  which  put  the  Plain- 
tiff in  the  like  situation  bv  an  abatement  of  die  action,  the  Judges 
thought,  that  they  ought  to  have  a  reasonable  time  alter  the 
expiration  of  the  six  years  to  renew  their  actions  ;  some  of  them 
say,  that  reasonable  time  was  in  the  discretion  of  the  Court, 
depended  upon  the  circumstances  of  the  case  ;  and  others  say, 
that,  within  the  equity  of  the  statute,  that  reasonable  time  ought 
to  be  one  year.  But  these  are  all  cases  where  the  writ  had. 
actually  abated,  and  could,  consequently,  afford  no  support  to 
the  new  action : — How  are  the  cases  of  Originals  and  Latitats, 
where  nothing  had  happened  to  abate  the  writs  ?  They  are  consi- 
dered, as  subsisting  foundations  upon  which  the  parties  may  pro- 
secute their  suits  ;  in  the  one  case,  by  entering  the  continuances 
from  the  time  of  suing  out  the  writ,  and,  in  the  other,  without 
any  such  continuances ;  in  both  cases  they  are  deemed  subsisting 
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1789.  writs  and  the  commencement  of  the  action,  for  the  purpose  of 
im-v-mJ  taking  the  case  out  of  the  statute  of  limitations,  and  the  prose- 
cution of  the  suit  afterwards  is  not  considered  in  the  light  oi  a 
new  action,  although  some  process  might  be  necessary  to  bring 
the  party  into  Court.  In  Lilly's  Pract.  Reg.  19.  it  is  said,  "  the 
M  taking  out  the  writ  of  Latitat  is  in  nature  of  filing  an  Qriginaly 
"  and,  by  doing  it^  the  suit  is  commenced  within  the  meaning 
"  of  the  statute,  although  he  does  not  declare  against  the  party 
"  within  the  time  limited  by  the  statute." 

As  the  cases  of  subsisting  writs  and  abated  actions  are  thus  to- 
tally different,  I  have  looked  for  cases  where  there  may  be  some 
limited  time  for  proceeding  upon  the  foundation  of  the  old  writ, 
when  there  has  been  no  abatement  of  it ;  and  I  have  met  with 
but  one  case  in  which  such  a  limited  time  has  been  suggested. 
It  is  in  1  Sid.  53.  where  'Twisden,  Justice,  says,  that  he  had 
known  a  suit  continued  by  Latitat  for  5  years,  before  the  bill  hied ; 
and  Heme,  Secondary,  said,  that  a  Latitat  may  be  continued  7 
years.  If  this  may  be  considered  the  limited  time,  the  writ  in 
the  present  case  is  long  within  it ;  as,  excluding  the  suspended 
period,  the  suit  was  again  prosecuted  within  two  years  and  a 
half. 

If  this  could  have  been  considered  in  the  light  of  an  abated  writ, 
and  a  reasonable  time,  in  the  discretion  of  the  Court,  was  the 
rule,  we  ought  certainly  to  take  into  our  consideration  the  pecu- 
liar situation  of  our  country  and  the  correspondent  laws,  which 
restrained  creditors  from  prosecuting  their  suits  with  the  same 
advantage  as  at  other  times,  as  they  could  take  out  executions 
only  for  one  third  of  their  debts  in  one  year;  and  this  certainly 
deterred  many  from  prosecuting  their  suits  at  all,  during  the  con- 
tinuance of  that  restraint.  On  this  ground,  therefore,  the  al- 
lowance in  the  present  case  would  be  very  moderate,  as  it  would 
not  extend  3  months  and  a  half  beyond  the  time  contended  for 
by  the  Defendant's  Council. 

On  both  points,  we  are  of  opinion,  that  the  law  is  with  the 
Plaintiff. 

Judgment  for  the  Plaintiff, 


£>\®ttmt  Court  of  fmn^lfeanta 


April  Terln,    1789. 


KENNEDY  v.  NEDROW,  et  Ux.  et  ah 


THIS  was  an  action  of  dower  in  250  acres  of  land  in  Lau~ 
caster  county,  brought  by  Anne  Kennedy,  widow,  who  was 
the  wife  of  Richard  Johnson,  deceased,  against  Thornas  Nedrozvy 
and  Anne,  his  wife,  Catharine  Wistar,  and  Rebecca  Martin.  The 
tenant  pleaded,  1st,  a  special  plea,  li  That  Richard  "Johnson,  the 
*'  husband,  on  the  12th  of  August,  1767,  made  his  will,  and  there- 
**  by  dt vised  a  moiety  of  500  acres  of  land  to  his  wife,  the  de- 
**  mandant,  in  fee;  which  devise  was  in  lieu  of  dower:  And, 
"  2dly,  they  pleaded,  "  That  the  demandant  had  sued  out  a  writ 
'*  of  partition  against  the  tenants  for  making  partition  of  the  said 
**  500  acres  of  land,  and  had  recovered,  &c."  To  these  pleas 
the  demandant  replied,  the  tenants  demurred,  the  demandant 
joined  in  demurrer,  and  issues. 

On  the  Jirst  plea  a  case  was  stated  in  substance  as  follows  : — 
*'  That  on  the  12th  of  August,  1767,  Richard  Johnson  made  his 
last  will  and  testament,  and  therein  bequeathed  and  devised  in 
hcec  verba;  "  Imprimis,  I  give  and  bequeath  unto  my  loving  wife, 
"  Anne  Johnson,  all  that  my  lot  of  ground,  situate,  &c.  which  I 
'*  bought  of  John  Millar,  &c.  with  the  houses,  barns,  and  other 
"  appurtenances  thereunto  belonging  :  Also,  all  my  household 
".goods,  horses,  live  stock,  and  other  moveables,  which  I  have 
*'  here  in  Lancaster,  and  in  Germantown,  Philadelphia  county,  to 
"  her,  her  heirs  and  assigns  for  ever:  Also  £.1000  lawful  money 
*'  of  Pennsylvania,  in  bonds  and  bills,  to  be  paid  to  her,  or  her 
"  heirs  and  assigns,  in  six  months  time  after  my  decease,  with 
"  interest,  by  my  exeiutor  herein-after  named.  I  give  and  be- 
JJ  queath  unto  my  brother  John  Johnso?:,  and  to  each  of  his  three 
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1789.  "  sons,  and  his  daughter,  &c.  the  sum  of  £.  5.  to  be  paid  three 
l— v— *  "  months  after  my  decease,  Sec.  I  give  and  bequeath  unto  my 
"  sister  Anne  Nedrorw,  all  that  my  300  acre  tract  of  land,  situate, 
"  Sec.  with  the  appurtenances,  to  her,  her  heirs  and  assigns  for 
K  ever.  I  give  and  bequeath  unto  my  sister  Catharine  Wistar,  all 
"  that  my  300  acre  tract  of  land,  situate,  Sec.  to  her,  her  heirs 
"  and  assigns  for  ever.  I  give  and  bequeath  unto  my  loving  (wife) 
"  Anne  Johnson,  the  one  moiety  or  undivided  half  of  all  that  my 
"  500  acre  tract  of  land,  situate,  Sec.  to  her,  her  heirs  and  as- 
'*  signs  for  ever :  Provided  ahvays  that  if  my  said  wife  Anne  John- 
"  son  after  my  decease,  should  be  married  to  another  man,  that 
"  then  she  shall  have  the  said  moiety  during  her  life,  with  suffi- 
"  cient  power  to  give  and  bequeath  the  same  at  her  decease,  to 
"  whomsoever  she  will,  excepting  to  her  second  husband,  or  any 
"  from  or  under  him.  I  give  and  bequeath  the  other  moiety,  or 
"  undivided  half  part  of  my  said  500  acre  tract  of  land  unto  my 
"  three  sisteis,  Anne,  Catharine,  and  Rebecca,  each  one  third  part, 
"  to  them,  their  heirs,  and  assigns  for  ever.  My  will  is  that  there 
"  be  no  water  works  built  or  erected  on  any  part  of  the  said  500 
"  acre  tract  of  land  for  the  space  of,  Sec.  I  give  and  bequeath  my 
"  tract  of  land  lying,  Sec.  unto  mv  sister  Anne,  and  to  her  heirs 
"  and  assigns  for  ever;  under  and  subject  to  the  yearly  rent  of 
"  40s.  Sec.  to  be  paid  to  my  loving  wife,  Anne  Johnson,  and  to 
*'  her  heirs  and  assigns  for  ever.  I  give  and  bequeath  unto  my 
w  sister  Catharine,  my  twenty  and  odd  acres  of  land,  lying,  Sec. 
"  and  the  appurtenances  ;  also,  twelve  acres  of  wood  land  to  be 
"  cut  off  a  large  tract  adjoining,  Sec.  to  be  holden  by  her,  her 
'*  heirs  and  assigns  for  ever  ;  under  and  subject  to  the  yearly  rent 
"  of  £.  6,  to  be  paid  to  my  loving  wife  Anne  Johnson,  her  heirs 
"  and  assigns  for  ever,  and  also  subject  to  as  much  firewood  as 
'*  my  wife  shall  have  occasion  for,  when  she  comes  to  live  at  Ger- 
"  mantoxvn.  I  give,  devise,  and  bequeath  to  my  sister  Rebecca, 
*'  and  her  son  Paid,  all  that  my  tract  of  land  (the  remainder  af- 
a  ter  the  said  12  acres  are  taken  off)  containing  50  acres,  more 
<;  or  less,  adjoining,  Sec.  to  be  holden  to  them,  their  heirs  and 
*'  assigns  for  ever;  under  and  subject  to  the  yearly  rent  of  £.  4, 
**  to  be  paid  to  my  loving  wife,  Anne  Johnson,  her  heirs  and  as- 
"  signs  forever;  vthe  said  tract  not  to  be  sold  till  Paul  arrives  at 
u  30  years  of  age.  I  give  and  bequeath  unto  my  sister  Anne,  all 
"  that  my  tract  of  12  acres  opposite  the  last  mentioned  50  acres, 
"  Sec.  to  her  heirs  and  assigns  for  ever.  I  give  and  bequeath  £-50 
"  to  the  poor-house  keepers  of  Germantoxvn,  Sec.  I  give  and  be- 
"  queath  £.  50  to  the  use  of  the  Pennsylvania  Hospital.  As  con- 
"  cerning  all  the  rest  and  residue  of  my  effects,  bills,  bonds, 
<c  mortgages)  monies,  and  estate  whatsoever,  not  herein  before 
"  given,  1  would  have  divided  equally  between  my  loving  wife 
M  Anne,  and  my  sisters,  Anne,  Catharine,  and  Rebecca,  part  and 
"  shuire  alike  to  each  of  them,  their  heirs  and  assigns  for  ever. 
11  And  I  do  appoint  and  nominate  my  loving  wife,  Anne  John- 
"  son}  &c.  to  be  executors  of  this  my  last  will  and  testament. 
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*  The  question  for  the  opinion  of  the  Court  on  this  plea  and     1789. 
'  case,  is,  Whether,  upon  the  whole  will,  the  devises  and  bequests    *—  »'^ 
*  therein  contained,  or  any  of  them,  to  the  said  Anne,  the  de- 
4  mandant  made,  are  sufficient  in  law  to  bar  the  said  Anne  from 
'  recovering  her  said  dower?' 

The  cause  was  argued  at  the  last  term  by  Sergeant  and  Brad- 
ford, for  the  Demandant;  and  Cosre  and  Lezvis,  for  the  Tenants: 
And  now  the  Chief  Justice  delivered  the  opinion  of  the  Court 
to  the  following  effect: 

M'Kean,  Chief  Justice. — Two  questions  have  been  made  on 
this  record,  in  the  discussion  of  which,  the  law  relating  to  the 
subject  has  been  exhausted  ;  The  first  is,  "  Whether  the  devises 
"  to  the  Demandant  in  the  will  of  Richard  Johnson,  shall  be  deem- 
"  ed  a  satisfaction  of  her  dower  V9  And  the  second  is,  "  Whe- 
"  ther  by  the  action  of  partition  brought  by  the  Demandant, 
"  wherein  it  is  acknowledged  that  the  moiety,  out  of  which  dow- 
"  er  is  now  claimed,  belonged  to  the  Tenants,  she  is  not  stop- 
"  ped  from  recovering  in  this  action?" 

In  delivering  our  opinion  on  this  occasion,  we  shall  avoid  a  re- 
capitulation of  the  arguments  offered  by  the  Council  on  either 
side  ;  confining  ourselves  to  the  questions  proposed,  a  brief  state- 
ment of  the  reasons  of  our  judgment,  and  a  reference  to  the 
books,  on  which  we  rely,  as  authorities  to  support  it. 

1.  Dower  is  a  legal,  an  equitable,  and  a  moral  right.  Prec-  m 
Chan.  244.  It  is  favoured  in  a  high  degree  by  law,  and,  next  to 
life  and  liberty,  held  sacred.  LilL  Abr.  666-  G.  Three  incidents 
entitle  a  woman  to  dower :  Marriage,  seisin,  and  the  death  of  the 
husband,  1  Inst.  32.  a.  b.  And  a  widow  may  be  barred  of  dower 
by  a  jointure  made  in  pursuance  of  the  statute  of  27  H.  8.  c.  10. 
sect.  6.  Such  a  jointure  may,  indeed,  be  made  either  before,  or. 
after  marriage;  but  with  this  difference,  that  if  it  is  made  before, 
the  wife  cannot  wave  it,  and  claim  her  dower  at  common  law  j 
which  she  can  do,  if  the  jointure  is  subsequent  to  the  marriage. 
No  other  settlements,  however,  in  lieu  of  jointures,  are  bars  to  a 
claim  of  dower ;  nor,  it  must  be  remembered,  was  a  jointure  it- 
self any  bar  antecedent  to  the  passing  of  the  statute  of  H.  8.  for, 
it  is  established  law,  that  a  right,  or  title,  of  dower,  cannot  be 
barred  by  a  collateral  satisfaction.  Wood's  Inst.  125.  1  Inst.  36. 
b.  Nor,  in  short,  by  any  thing  but  a  plain  and  express  intention  of 
the  parties.  Ibid.  Finch.  Rep.  368.  1  Chan.  Ca.  181.  2  Chan.  Ca» 
24.  2  Vent.  340.  4  Co.  1.  2. 

In  the  will  before  the  Court,  it  is  no  where  expressed,  that  the 
devises  to  the  Demandant  shall  be  in  lieu  of  dower;  but,  it  is 
contended,  that  the  intention  of  the  testator  collected  from  the 
words  of  the  whole  will,  appears  to  be,  that  the  Demandant  shall 
be  barred  of  her  claim  at  common  law  ;  that  the  devises  to  her 
are  of  lands  in  fee  ;  and  that  these,  being  of  four  times  the  value 
of  her  dower,  ought  to  be  considered  as  a  recompence,  or  satis- 
Vol.  I.  Ggg 
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1789.  faction,  for  it.  But  in  the  words  of  the  whole  will,  we  can  disco- 
Ur^  ver  no  express  intention  to  that  purpose  ;  and,  although  an  estate 
for  life,  or  even  during  widowhood  (which  is  the  same  as  an  es- 
tate for  life,  since  it  is  in  the  wife's  own  power  to  make  it  such  ; 
Jind  these,  by  the  bye,  are  the  lowest  estates  that  will  operate  in 
bar  of  dower,  either  in  a  jointure,  or  will)  may  be  given  with  the 
view,  and  operate  to  bar  a  widow's  claim  at  common  law;  yet,  it 
Snust  appear  to  be  so  intended  by  the  xvords  of  the  will,  and  not 
inferred  from  its  silence,  or  presumed  upon  conjecture:  For,  no 
devise  to  a  wife,  even  of  an  estate  in  tee  simple,  although  ten 
times  more  valuable  than  her  dower,  will  be,  of  itself,  a  bar  of 
dower;  but,  it  will  be  considered  as  a  benevolence,  and  she  is  en- 
titled to  both.  2  Freem.  Rep.  242.  Prec.  in  Chan.  133. 

Nor,  in  such  a  case,  will  equity  interpose  against  the  wife  ;  for, 

1  cannot  find  any  instances  in  which  relief  upon  this  subject,  has 
been  given,  but  in  the  following: — 1st,  Where  the  implication, 
that  she  shall  not  have  both  the  devise  and  the  dower,  is  strong 
and  necessary ;  2dly,  Where  the  devise  is  entirely  inconsistent 
with  the  claim  of  dower;  and  3dly,  Where  it  would  prevent  the 
whole  xvi  11  from  taking  effect:  that  is,  where  the  claim  of  dower 
Would  overturn  the  will  in  toto.   3  Atk.  437. 

In  short,  the  authorities  are  numerous  and  explicit,  that  dower 
canno.  be  barred  by  a  collateral  recompence  ;  that  the  devise  of 
any  thing  to  a  wife,  cannot  be  averred  to  be  in  bar  of  dower,  be- 
cause a  will  imports  a  consideration  in  itself;  and  that  the  devise, 
without  other  matter,  is  to  be  taken  as  a  benevolence,  and  the  de- 
visee deemed  a  purchaser.  4  Co.  3.  4.    9  Mod.  152.    2  Vem.  365. 

2  Freem.  Rep.  242.  Prec.  in  Chan.  133.  2  Will.  624.  3  Atk.  8.  436. 
1  Ld.  Raijm.  436.  1  Lutw.  )  34.  Brook  (tit.  Dower  J  pi.  69.  Dyer 
248.  1  Fez.  55.  230.  2  Eq.  Abr.  388.  pi.  14.  18.  1  Eq.  Abr.  219. 
1  Brown.  Chan.  Rep.  292.  lo  which  may  be  added  two  deci- 
sions in  i  his  Court,  Blackford  et  ax.  v.  Kennedy,  in  1769:  And 
Kennedy  et  ax.  (the  present  Demandant)  v.  Wiatar,  in  1779- 

The  Court,  therefore,  unanimously  think,  that  the  devises  to 
the  Demandant,  in  the  will  of  Richard  Johnson,  cannot  be  deem- 
ed a  satisfaction  or  bar  of  dower  in -this  action. 

2.  The  second  question  enquires,  whether  the  Demandant  is 
barred  in  this  action,  by  the  recovery  in  the  action  of  partition? 
And,  in  support  of  the  affirmative,  the  Council  for  the  tenants 
have  cited  1  Roll.  Abr.  862.  pi.  4.  8o4.  pi.  8.  Co.  Lift.  27.  a. 

Dower  is  an  excrescent  interest  taken  out  of  the  inheritance  for 
a  time,  which  being  elapsed,  the  interest  falls  again  to  the  owner 
of  the  inheritance.  But  the  institution  of  the  a«  tion  of  partition 
became  necessary  to  appropiiate  a  moiety  of  the  500 acres  of  land 
to  each  of  the  devisees,  not  merely  for  life,  but  forever;  for,  the 
judgment  is,  that  the  partition  should  remain  firm  and  stable  for 
ever.  If,  then,  any  other  person  than  the  Demandant,  had  a 
right  of  dower  in  the  whole  of  the  500  acres,  although  such  per- 
son could  not  have  been  made  a  party  in  the  partition,  the  parti- 
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tion  might  certainly  have  been  effected,  notwithstanding  that  right  1 789. 
of  dower.  And  why  should  not  the  same  be  done  in  the  case  '—  v  '■"*_ 
before  the  Court.''  The  devisee  held  the  moiety  allotted  to  her, 
su  ject  to  the  claim  of  dower,  and,  in  doing  this,  there  was  no- 
thing inconsistent,  or  uncommon  :  Nor,  can  we  perceive,  how  the 
re<  overy  in  partition,  estops  the  Demandant  from  saying,  that  she 
has  a  claim  or  dower  in  that  part  of  the  premises  which  has  been 
assigned  to  the  Tenant.  As,  indeed,  on  the  one  hand,  there  is 
no  case,  nor  dictum  of  any  Judge,  to  warrant  this  plea,  so,  on  the 
other,  we  think  reason  and  justice  are  against  it.  The  case  cited, 
by  the  Council  for  the  Tenants  only  says,  that,  in  dower,  the  De- 
mandant claims  dower  of  lands  unde  nihil  habet,  &c.  and,  there- 
fore, she  shall  be  stopped  from  claiming  any  thing  more. 

Upon  the  whole,  the  Court  are  clearly  of  opinion,  and  di- 
rect, that  judgment  be  entered  for  the  Demandant. 


ZANTZINGER  v.  POLE. 

AMOTION  being  made  for  a  rule  upon  the  Sheriff  to  return 
a  Venditioni  Exponas,  the  Chief  Justice,  upon  a  doubt  ex- 
pressed by  that  oifi  er,  said,  that,  by  the  spirit  and  words  of  the 
act  of  Assembly,  the  Sheriff  must  sell  not  merely  to  the  highest, 
but  to  the  best,  bidder  ;  that,  therefore,  if  the  highest  bidder  was 
unable  to  pay,  the.  Sheriff  might  make  an  offer  to  the  next  high- 
est; and  that  if  the  property  was  not  paid  for  after  a  sale,  the  re- 
turn should  be,  that  "the  premises  were  knocked  down  to  A.  B. 
"  for  so  much,  that  the  said  A.  B.  has  not  paid  the  purchase 
"  money,  and,  that,  therefore,  the  premises  remain  unsold. 


PATTON  v.  CALDWELL. 

npHIS  was  an  action  ©n  a  policy  of  insurance,  upon  the  trial  of 
■*■  which,  Lewis,  for  the  Plaintiff,  offered  to  read  in  evidence  a 
special  verdict  that  had  been  given  in  another  action  upon  the 
same  policy,  but  against  a  different  underwriter.  Sergeant  and, 
Ingersdll  objected,  that  the  verdict  was  given  between  other  par- 
ties, and.  therefore,  not  admissible  ;  upon  which  Lewis  proved 
an  agreement  of  all  the  underwriters  to  be  bound  by  one  verdict. 

M1Kean,  Chief  yustice. — The  objt-.ction  turns  upon  this  princi- 
ple, that  the  Defendant  had  no  opportunity  of  cross-examining 
upon  the  former  trial ;  and  the  answer  is,  that  he,  with  the  rest 
of  the  underwriters,  had  agreed  to  be  bound  by  one  verdict ; 
which  is  certainly  ihe  only  ground  for  offering  the  evidence  pro- 
posed by  the  Plaintiff's  Council, 
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1788.  Whether  this  agreement  was  made  in  person,  or  by  a  broker 
C»v-— '  mutually  employed,  it  is  equally  binding  on  the  parties  ;  and,  un- 
der the  agreement,  all  the  underwriters  were  fully  entitled  to  in- 
terfere upon  the  former  trial,  and  to  cross-examine  the  witnesses 
then  produced.  Although,  therefore,  we  should  not  have  allow- 
ed the  special  verdict  to  be  read  without  full  proof  of  the  agree- 
ment; yet,  onreceivingthat  satisfaction,  we  think  it  would  be  un- 
fair to  suppress  it ;  and,  for  the  future,  we  desire,  that  all  such 
agreements  may  be  entered  on  the  records  of  the  Court. 

The  admission  of  this  evidence,  however,  cannot  be  conclu- 
sive ;  as  it  is  manifest,  that  testimony  has  been  given  on  the  pre- 
sent occasion,  different  from  what  was  given  on  the  former;  and, 
consequently,  a  very  different  verdict  may  with  great  justice  and 
propriety  take  place. 

HAMILTON  Exor.  v.  CALLENDER's  Exors. 

THIS  action  being  referred  by  consent,  the  following  report 
was  made  : — "  The  referrees  upon  full  consideration  of  all 
*'  the  circumstances,  are  doubtful  as  to  the  law  upon  one  point, 
"  and  have  agreed  to  make  their  award  special,  subject  to  the 
"  opinion  of  the  Court. 

"  The  case  submitted  to  them  appeared, to  be  as  follows: — On 
"  the  16th  of  March,  1 773,  Robert  Cullender  was  indebted  to  James 
"  Hamilton  in  the  sum  of  ,£.2120.  sterling,  for  which  he  gave  to 
*'  the  said  James  Hamilton,  a  bond  and  warrant  of  attorney,  and 
<c  a  mortgage  upon  an  estate  in  the  county  of  Cumberland.  It  ap- 
"  peared  that  interest  was  paid  thereon  to  March  1776,  and  that 
"  receipts  for  such  payments  are  indorsed  on  the  mortgage. 

"  Robert  Cullender  died,  and,  sometime  after,  his  executors  sold 
^ part  of  the  mortgaged  premises  to  Mark  Bird,  who  undertook 
tc  to  pay  off  the  principal  sum,  together  with  the  interest  that 
**  should  become  due  after  the  date  of  his  purchase. 

"It  is  agreed  that  James  Hamilton  remitted  one  year's  interest 
"  to  the  executors  of  Cullender;  and  that  Mark  Bird  gave  his 
"  bond  bearing  date  the  3d  of  May,  1783,  to  James  Hamilton  for 
"  £.  651.  sterling,  being  the  whole  of  the  interest  then  due  on 
*'  the  mortgage,  exclusive  of  the  year's  interest  remitted.  No 
"  discharge  was  given  upon  the  mortgage  either  for  the  year's 
*'  interest  remitted,  or  for  the  amount  of  the  bond  ;  nor  does  it 
"  appear,  that  the  executors  of  Cullender  had  any  notice  of  the 
"  bond,  or  that  thev  had  been  applied  to  for  the  payment  of  any 
"  interest  after  the  sale  to  Bird. 

"  Bird  has  never  paid  any  part  of  the  principal,  or  interest; 
"  and,  in  the  end  of  the  year  1784,  a  Scire  Facias  issued  on  the 
"  mortgage  ;  but  the  saie  was  postponed  from  time  to  time ; 
"  and,  in  the  meantime,  2?z'n/became  a  bankrupt.  On  the  19th 
"  of  Mat/,  1787,  however,  the  estate  held  by  Bird  was  sold  under 
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"  the  Scire  Facias  for  £.  5,500 :  and  another  part  of  Calender's  es-     1789. 
*'  tate  was  sold  under  the  same  execution  for  about  £.  1000.  v,„^.^ 

*,'  The  point  which  the  Referrees  wish  to  submit  to  the  opinion 
"  of  the  Court  is : — 

"  Whether  James  Hamilton  by  taking  the  bond  from  Bird,  un- 
"  der  the  circumstances  stated,  has  exonerated  the  executors  of 
"  Callender  from  the  payment  of  £.  651.  sterling,  the  sum  for 
"  which  the  said  bond  was  given  ?  Or, 

"  Whether  the  mortgaged  premises  are  bound  to  the  execu- 
"  tors  of  Hamilton,  notwithstanding  the  said  bond? 

"  If  the  Court  shall  be  of  opinion  that  the  estate  of  Callender 
"  is  exonerated  frcm  so  much  of  the  interest  as  the  bond  of  Bird 
il  was  given  for,  then  we  find,  that  there  was  due  to  the  executors 
*'  of  Hamilton  on  the  19th  of  May  last  (when  the  premises  were 
'*  sold)  for  principal  and  interest,  upon  the  mortgage,  ^.49S8  18  2, 
"  current  money  of  Pennsylvania.  But,  nevertheless,  if  the 
"  Court  should  so  determine,  the  Referrees  award,  that  the  whole 
**  of  the  money  arising  from  the  sale  of  that  part  of  the  mort- 
"  gaged  premises  belonging  to  Bird,  and  which  is  stated  to  have 
*'  sold  for  £.  5,500.  should  be  applied,  in  the  first  place,  to  the 
"  payment  of  the  aforesaid  sum  of  ;£.  4988  18  2.  and  the  resi- 
"  due  to  so  much  of  Bird's  bond  to  Hamilton  as  it  will  extend  to. 
"  But,  if  the  Court  shall  be  of  opinion,  that  the  executors  of 
"  Callender  are  not  exonerated  from  the  payment  of  so  much  of 
"  the  interest  as  the  bond  aforesaid  specifies,  then  we  award,  that 
"  there  was  due  from  the  Defendants  to  the  Plaintiff  on  the  19th 
*'  day  of  May  last,  the  sum  of  £.  6264  18  7.  current  money  afore- 
"  said." 

Whether  the  bond  given  by  Mark  Bird  to  the  Plaintiff's  Testa- 
tor operated  as  an  extinguishment  of  so  much  of  the  money  due 
upon  Cullender's  mortgage,  was  the  question  ?  And  it  was  argued 
in  July  term  1788,  by  Lewis  and  Wilcocks,iov  the  Plaintiff;  and 
by  Wilson  and  Bradford,  for  the  Defendant. 

'For  the  Plaintiff,  it  was  contended,  that  the  bond  in  question 
was  taken  merely  as  a  collateral  security,  in  order  to  entitle  Ha- 
milton to  interest  upon  the  amount.  The  report  (though  it  is  suf- 
ficient to  give  judgment  upon)  does  not  say  that  it  was  received 
or  given  in  satisfaction  ;  it  is,  therefore,  to  be  presumed,  that 
no  evidence  of  that  kind  was  submitted  to  the  Referrees,  and  the 
Court  must  determine  the  law  upon  the  facts  contained  in  the 
report. 

But,  even  if  the  report  were  amended,  and  it  were  expressly 
set  forth,  that  the  bond  was  given  and  received  in  satisfaction,  it 
would  not  be  an  extinguishment  of  the  preceding  demand,  found- 
ed on  the  mortgage.  The  rule  is  clear,  that  a  subsequent  secu- 
rity of  equal  dignity  is  not  an  extinguishment, so  as  to  annihilate 
the  party's  remedy  upon  his  original  contract ;  for  that  purpose  the 
security  must  be  of  a  higher  nature.  Nor  will  the  mere  improve- 
ment of  the  security,  by  adding  another  surety,  amount  to  an  ex- 
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1789.     tinguishment.     Cro.  J.  579.  Hob.  68.  69.  Moor   872.  Cro.  C.  So. 

»— v— '    86.    See  2  Bac.  Abr.  452.      Whether,  indeed,  by  accord  or  not, 

one  bond  is  not  an  extinguishment  oi"  another;  3  Lev.  55.  BrouonU 

47.  71.    Nay,  the  party's  own  agreement  to  accept  is  not  sufficient ; 

for,  it  must  appear  to  be  a  reasonable  satisfaction.    1  Stra.  426.  7. 

The  bond  given  by  Bird  was  certainly  not  of  a  high  r  nature 
than  the  previous  security  ;  it  was,  in  fact,  inferior  ;  for,  a  mort- 
gage is  a  security  on  real  estate,  a  bond  is  only  personal;  and,  in 
the  case  of  a  bankruptcy,  though  neither  bonds,  or  judgments, 
stand  against  the  general  creditors,  yet  mortgages  do. 

For  the  Defendants,  it  was  urged,  that  the  legal  doctrine  of 
collateral  extinguishments  does  not  apply;  for,  some  cases  go 
further  than  those  produced,  and  shew  that  an  estate  worth  a 
million,  would  not  discharge  a  bond  conditioned  for  the  payment 
of  £.  10.  Yet,  at  common  law,  the  doctrine  appears  to  differ 
from  what  the  adverse  Council  wish  to  establish  ;  Co.  Litt.  212. 
b.  though,  it  must  be  admitred  that  many  subsequent  decisions 
have  greatly  deviated  from  the  principle  laid  down  by  Lord  Cokey 
that  the  party's  acceptance  of  any  thing,  provided  it  be  not  of  less 
value  than  the  original  contract,  in  satisfaction,  is  sufficient.  But, 
notwithstanding  the  admission  that  the  authorities  seem  now  to 
extend  so  far,  that  a  bond  from  the  same  party  encreasing  the 
sum,  or,  even  where  another  surety  is  added,  will  not  be  a  dis- 
charge of  a  prior  obligation  ;  yet  none  of  them  are  so  extravagant 
as  to  assert,  that  it  is  no  disc  harge  where  the  advantage  of  con> 
verting  interest  into  principal  has  b^en  obtained  ;  which  is  in  it- 
self a  reasonable  satisfaction  to  ground  the  extinguishment  ;  and, 
independent  of  the  cases,  the  broad  principle  of  equity  declares, 
that,  when  a  party  is  bettered  by  his  bargain,  he  shall  be  bound 
by  it. 

But,  it  appears  from  the  report  of  the  Referrees,  that  there  was 
an  absolute  giving  and  taking  of  the  bond  ;  and,  as  the  payment 
must  be  according  to  fhe  will  of  the  DefendantjOo.i?.  68.  ii  Bird 
gave  the  bond  in  question  in  payment,  we  shew  that  it  was  accept- 
ed, and  it  is  no  matter  whether  that  acceptance  w.«s  in  satisfaction, 
or  not,  since  the  bond  must  be  received  to  the  intent  with  which 
it  was  given.   1  Ld.  Ratjm.  60.  61. 

The  case,  however,  does  not,  after  all,  depend  upon  the  doc- 
trine of  extinguishment,  but  upon  the  act  for  defalcation  ;  by  vir- 
tue of  which  the  acceptance  of  the  bond  in  question  may  be  given 
in  evidence  by  way  of  set-off  against  the  Plaintiff's  demand.  1 
State  Laws,  48. 

For  the  Plaintiff,  in  reply,  it  was  insisted,  that  the  object  of 
the  act  of  defalcation  was  to  prevent  a  multiplicity  of  suits,  and 
that  it  could  have  no  possible  effect  upon  the  general  question, 
whether  Bird's  bond  operated  as  a  payment  or  extinguishment 
pro  tanto  of  the  preceding  debt?  This  question  has  been  agitat- 
ed in  England  as  well  since  as  before  the  statute,  and  the  present 
idea  has  never  been  suggested.  The  act  of  Assembly  speaks  of 
two  or  more  being  mutually  indebted  ;  and,  although  it  authorises 
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a  defalcation,  it  does  not  define  what  shall  be  deemed  a  payment    17^,9. 
or  extinguish mcnt.  *•- v— ' 

There  is  no  fair  ground  to  assert  that  Hamilton  received  an  ade- 
quate satisfaction  by  converting  the  interest  into  principal;  for, 
fu  was  entitled  to  have  his  interest  punctually  paid  ;  and  the  books 
of  Chancery  have  gone  so  far  as  to  declare,  that,  where  money  is 
in  arrear  upon  a  mortgage,  it  was  not  usury  to  take  interest  upon 
the  interest.  In  the  case  from  Co-  J.  579.  indeed,  the  interest 
was  also  added  to  the  principal ;  bu;  this  the  Court  did  not  con- 
sider a  sufficient  bar.  Nor  was  Hamilton  benefitted  in  respect  to 
time  ;  for,  the  bond  was  given,  not  to  shorten  the  period  of  pay- 
ment, but  to  protract  it ;  as  the  money  was  actually  due,  and. 
ought  to  have  been  previously  paid. 

After  considering  the  case  and  arguments,  the  Chief  Jus- 
tice, at  the  present  term,  delivered  the  opinion  of  the  Court. 

M*Kean,  Chief  Justice. — The  case  appears  to  be  this  : — That 
the  testator  of  the  Defendants  gave  a  mortgage  to  the  testator  of 
the  Plaintiff  on  four  several  tracts  of  land.  The  heirs  of  the  mort- 
gagor sold  the  equity  of  redemption  of  three  of  these  tracts  to 
Mark  Bird^  who,  afterwards  (on  the  3d  day  of  3 Jay  1783,)  exe- 
cuted a  bond  for  £.  651.  to  the  mortgagee  ;  and  this  bond  being 
for  the  amount  of  the  interest  then  due  upon  the  mortgage,  also 
bore  interest.  No  receipt,  however, for  the  bond,  for  the  inter- 
est, nor,  indeed,  any  minute  of  the  proceeding,  was  entered 
upon  the  mortgage  ;  nor  has  any  express  proof  been  offered  that 
the  bond  (upon  which  there  has  not  been  any  thing  paid)  was  ac- 
cepted as  a  satisfaction  pro  tanto  of  the  money  due  on  the  mort- 
gage. The  three  tracts  of  land  conveyed  to  Mark  Bird  have 
been  sold  in  order  to  satisfy  the  mortgage  ;  but,  proving  insuffi- 
cient, the  question  now  arises,  on  the  circumstances  which  I  have 
stated,  whether  the  bond  given  by  Mark  Bird  is  to  be  taken,  ei- 
ther in  law  or  equity,  as  a  payment,  discharge,  or  recompence, 
for  so  much  of  the  mortgage  money  ? 

The  Court,  having  maturely  considered  the  case,  are  of  opi- 
nion that  the  bond  is  not  a  payment firp  tanto  of  the  mortgage  mo- 
ney ;  for  which  opinion  they  will  content  themselves  with  declar- 
ing the  general  principles,  and  referring  to  the  authorities  whence 
those  principles  are  deduced. 

1.  First,  then,  one  judgment  cannot  be  pleaded  in  bar  of  an- 
other, which  is  of  equal  nature  and  dignity,  no  more  than  one 
bond,  or  obligation,  can  be  pleaded  in  bar  of  another.  Cro.  E. 
817.     2  Bac.  Abr.  552. 

2.  In  the  second  place  a  bond,  which  is  no  satisfaction  of  an- 
other bond,  cannot  be  deemed  a  satisfaction  of  a  mortgage,  which 
is  a  security  of  a  higher  nature.  To  render  it  a  satisfaction,  it  ought 
to  better  the  Plaintiff's  case,  in  point  of  safety,  and  expedite  the 
time  of  payment;  for,  a  bond  with  sureties  will  not  be  a  satis- 
faction of  one  without,  unless  the  time  of  payment  is  thereby 
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1789.  shortened.  1  Stra.  427.  1  Brown/.  47-  71.  #o£.  68.  69.  1  Mod, 
U  v  -'  225.  2  jtfiw/.  136.  Crc.  i.  579.  Cn?.  6".  85.  86.  3  Lev.  55.  1  .Satf. 
124.    1  £*/;■/-.  9.   2  Wils.  87. 

3.  And,  in  the  third  place,  as  there  is  no  entry  of  the  bond  in 
question  upon  the  mortgage,  shewing  that  it  was  received  in  pay- 
ment or  satisfaction  of  the  interest  then  due,  nor  any  proof  that 
it  was  so  intended  by  the  parties,  a  presumption  naturally  arises, 
that  the  bond  was  merely  taken  as  a  collateral,  or  supplementa- 
ry security ;  and  no  debt,  or  duty,  can  be  extinguished,  but  by 
a  security  of  a  higher  nature  than  the  first. 

For  these  reasons,  we  decide  the  question  submitted  by  the  Re- 
ferrees  to  the  Court,  in  favour  of  the  Plaintiff,  and  direct  judg- 
ment to  be  accordingly  entered  upon  the  report. 


DE  HAVEN  v.  HENDERSON. 

HPHE  Plaintiff  was  examining  a  witness  to  prove  the  purport 
A  of  an  order  given  to  him  by  the  Adjutant  General,  during 
the  late  war,  for  the  restoration  of  his  horse,  saddle  and  bridle, 
which  had  been  seized  by  the  Defendant,  as  the  property  of  a 
disaffected  person,  although  upon  trial  the  Plaintiff  was  acquitted, 
when  Levy  objected,  that  the  order  itself  ought  to  be  produced, 
or  some  account  given  of  its  loss,  before  the  witness  was  admit- 
ted to  give  evidence  of  its  contents. 

M'Kean,  Chief  Justice. — The  oath  of  the  Plaintiff  must  be 
received  to  prove  what  has  become  of  the  order.  It  is,  I  think, 
the  only  way  in  which  satisfactory  information  can  be  obtained 
on  a  point  of  this  nature. 

The  Plaintiff,  being  accordingly  sworn,  and  proving  the  loss 
of  the  order,  he  was  allowed  to  proceed  in  examining  the  wit- 
ness as  to  its  contents. 

The  Lessee  of  THOMSON  et  ux.  v.  WHITE. 

EJECTMENT  for  a  house  and  lot  in  Second  street,  in  the  city 
of  Philadelphia.  The  action  was  tried  by  a  Jury  at  bar,  in 
January  term,  1788,  and  a  verdict  given  for  the  Plaintiff.  A 
motion  was  then  made  by  the  Defendant's  Council  for  a  new  trial, 
which  was  argued,  in  favour  of  the  new  trial,  by  Lewis  and  Heat- 
ly,  and,  against  it,  by  Ingersoll  and  Sergeant,  in  January  term, 
2789;  and,  the  Court  having  continued  the  cause  under  advise- 
ment, gave  their  opinion  in  the  present  term. 

The  case,  upon  the  evidence,  was  as  follows  : — Dorothy  Gordon, 
being  seized  in  fee  of  the  moiety  of  the  premises  in  question,  in- 
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termarried  with  Laurence  Saltar,  and,  having  lived  long-  with  him,  1 7" 8  >. 
and  no. prospect  of  children,  she  was  desirous  of  making  a  pro-  ^-y— ^ 
vision  for  an  only  sister  of  the  whole  blood,  to  wit,  Mary,  one 
of  the  Lessors  of  the  Plaintiff,  whose  husband,  John,  the  other 
Lessor,  was  considerably  reduced  in  his  circumstances.  It  then, 
appeared,  that  Mrs.  Saltar,  while  upon  a  visit,  with  her  husband, 
to  his  brother,  John  Saltar,  who  resided  at  some  distance,  was 
taken  sick  ;  and,  after  a  conversation  relative  to  her  estate,  ii  was 
agreed  by  her  husband  and  herself,  that  it  should  be  settled  on 
them  for  their  lives,  and  for  the  life  of  the  survivor  of  them,  and 
afterwards,  that  it  should  go  to  her  sister,  the  said  Mary  Thomp- 
son, for  life,  and  the  heirs  of  her  body  lawfully  begotten  ;  and 
for  want  of  such  heirs  to  the  children  of  her  three  sisters  of  the 
half  blood.  Mr.  Saltar,  accordingly,  procured  a  deed  of  the 
above  effect  to  be  drawn  by  a  conveyancer  in  Philadelphia ;  but 
the  second  remainder  being  expressed  to  be,  "  for  the  issue  f 
the  bodies  of  the  three  half  sisters,"  one  of  whom  was  unmar- 
ried, Mrs.  Saltar,  when  the  instrument  was  read  to  her,  thought 
the  expression  indelicate  with  respect  to  her  three  half  sisters, 
and,  for  that  reason,  persisted  in  refusing  to  execute  it,  notwith- 
standing all  the  persuasion  of  her  friends.  Upon  this  refusal, 
her  husband  proposed  to  her,  that  a  deed  should  be  drawn  from 
them  to  his  brother  John,  who,  with  his  wife,  should  reconvey 
the  premises  to  him  (the  said  Laurence)  and  herself,  as  jointe- 
nanis,  in  fee  ;  and  he  promised  that  as  soon  as  he  got  home,  he 
would  make  his  will,  or  by  some  other  means,  settle  the  estate 
in  the  manner  that  they  had  before  projected.  Mrs.  Saltar  hesi- 
tated at  this  proposition;  but,  on  her  sisier,  Elizabeth  Saltans,  tel- 
ling her,  that  "  she  might  rely  upon  him  ;  for,  if  there  was  a  maiz 
in  the  world,  who  could  be  trusted  in  such  a  case,  it  was  him;  and 
on  her  husband's  requesting  her  to  comply,  declaring,  that  u  if 
there  ruas  faith  or  truth  in  man,  he  would  honestly  perform  what  he 
again  promised  ;"  she  executed  the  deed  to  John  Saltar,  who,  ■ 
with  his  wife,  reconveyed  the  estate,  according  to  the  previous 
stipulation.  Mrs.  Saltar  died  in  the  year  1781,  about  six  months 
after  the  deeds  were  signed  ;  and  her  husband  died,  intestate  and 
without  issue,  about  eighteen  months  after  her  decease. — Mr. 
Laurence  Saltar  always,  during  his  life  time,  managed  the  estate 
that  had  been  his  wife's,  as  if  it  belonged  to  the  Lessors  of  the 
Plaintiff:  In  his  last  sickness,  indeed,  when  near  expiring,  he 
told  his  brother,  that  he  was  very  uneasy  on  account  of  his  lea\- 
ing  no  will ;  and  soon  after  this  declaration  he  lost  his  reason. 

The  preceding  facts  were  proved  by  John  Saltar  and  Elizabeth, 
his  wife  ;  together  with  the  confession  of  the  Defendant,  that  the 
Lessors  of  the  Plaintiff  had  the  title  in  equity,  although  he  hack 
it  inlaw.  There  was,  indeed,  a  contradiction,  in  some  respect, 
of  the  case  of  the  Lessors  of  the  Plaintiff,  in  the  testimonv  of 
Abel  James,  who  related  a  conversation  which  he  had  with  Lau- 
rence and  Dorothy  Saltar  a  few  davs  before  the  deeds  were  ex.e'- 

Yol.  L  H  ti  h' 
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1789.     cuted,  at  which  time  the  witness  said,  that  they  had  agreed  to 
UyJ    settle  the  estate  in  a  different  manner. 

The  motion  for  a  new  trial  was  made  on  two  grounds: — 1st, 
Because  the  parol  evidence  ought  not  to  have  been  admitted  to 
go  to  the  Jury:  And,  2dly,  Because  the  Jury  gave  a  verdict 
against  evidence. 

The  Chief  Justice  having  stated  the  case,  and  the  objections 
to  the  verdict,  proceeded  to  deliver  the  opinion  of  the  Court  in 
the  following  manner: 

M'Kean,  Chief  Justice. — The  Court  have  heard  the  reasoning 
in  support  of  the  motion,  and  the  arguments  against  it;  and  upon 
a  perusal  and  full  consideration  of  the  cases  cited  on  both  sides, 
our  opinion  is  unanimously  formed  in  favour  of  the  Plaintiff. 

In  support  of  the  first  ground  assigned  for  a  new  trial,  it  has 
been  urged,  that  tht  parol  proof  contradicted  the  deed  given  by 
the  witnesses  themselves  ;  that  in  Pennsylvania  lands  must  pass 
by  deed,  will,  or  seme  writing  signed  by  the  parties,  or  by  the 
act  and  operation  of  law;  that  a  declaration  of  uses  must  be  by 
deed ;  that  no  parol  evidence  should  be  admitted  respecting  aa 
agreement,  or  deed,  which  may  add  to,  diminish,  vary,  or  con- 
tradict the  agreement,  or  deed,  but  only  to  explain  it:  and  that 
John  Saltar  and  his  wife  were  estopped  from  saying  any  thing 
against  their  own  deed.  In  corroboration  of  these  positions,  the 
following  books  have  been  cited  :  Cozvp.  4-7.  260.  2  Black.  Rep. 
1250.  335-  327.  2  At  k.  383.  3  At  it.  388.  2  JFils.  506.  3  IP  its.  275. 
Bac.  Man.  90.  Rcgula.  23.  1  Black.  Com.  78.  79.  2  Black.  Com.  13. 
3  BL  Com.  439.  Bull.  A7.  P.  357.  5  Bac.  Abr.  362.  Broxvn.  Chan. 
Cases,  92.  94.  2  Bac.  Abr.  309.  1  JVils.  111.  Fitzgib.  213.  1  Bac* 
Abr.  75.    1  State  Laws,  462.  3. 

Since  the  statute  of  frauds  and  perjuries  in  England,  and  the 
act  of  Assembly  for  preventing  frauds  and  perjuries  in  Pennsylva- 
nia, it  has,  indeed,  been  a  general  rule,  that  no  estate  or  interest 
in  lands  shall  pass  but  by  deed,  or  some  instrument  in  writing, 
signed  b\  the  parties;  and  that  no  parol  proof  shall  be  admitted 
to  contradict,  add  to,  diminish,  or  vary  from  a  deed  or  writing. 
But,  it  is  certain,  that  there  are  several  exceptions  to  this  rule, 
and  many  cases  may  be  found  in  which  parol  proof  has  been  ad- 
mitted, notwithstanding  writings  have  been  signed  between  the 
parties.  For  instance,  where  a  declaration  is  made  before  a  deed 
is  executed,  shewing  the  design  with  which  it  was  executed,  the  de- 
cisions in  the  Court  of  Chancery  have  been  grounded  upon  parol 
proof;  and  in  the  case  of  Harvey  v.  Harvey,  2  Chan.  Cases  180. 
three  successive  Chancellors  decreed,  on  the  parol  proof  of  a  sin- 
gle witness,  against  a  deed  of  settlement.  See  Fitzg.  213.  214. 

In  cases  of  fraud,  and  of  trusts,  though  no  trust  was  declared  in 
writing,  exceptions  have  likewise  taken  place:  1  Fern.  296.  Thijnn 
v.  Thynn.   As,  where  an  absolute  deed  was  given,  but  intended  to 
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be  in  trust,  on  parol  proof  of  the  party's  intention,  the  trust  was  1789. 
decreed.  2  Vern.  288.  Hampton  v.  Spencer  ;  et  e  contra.  And  the  —  *— ^ 
same  decision  was  pronounced,  in  the  rase  of  an  agreement,  or 
trust,  being  confessed 'by  an  answer,  although  such  trust  had  only 
been  declared  by  parol.  Ibid.  294.  Bellas-is  v.  Compton,  Free,  in 
Chan.  208.  Croyston  v.  Banes.  So,  where  a  party  is  drawn  in,  by 
assurances  and  promises,  to  execute  a  deed,  to  enter  into  a  mar- 
riage, or  to' do  any  other  act,  and  it  is  stipulated  that  the  treaty 
or  agreement  should  be  reduced  into  writing;  although  this  should 
not  be  done,  the  Court,  if  the  agreement  is  executed  in  part,  will 
give  relief.  A  man  treating  for  the  loan  of  money  on  a  mortgage, 
it  was  agreed  that  an  absolute  deed  should  be  given  by  the  mort- 
gagor, and  a  deed  of  defeasance  executed  by  the  mortgagee;  the 
absolute  deed  being  given,  the  mortgagee  refused  to  execute  the 
defeazan.ee,  but  the  Court  of  Chancery  interposed  to  inforce  jus- 
tice agreeably  to  the  agreement  of  the  parties.  Free,  in  Chan. 
103.  4.  Skinn.  143.  9  Mod.  88.  In  another  instance,  where  an 
absolute  conveyance  is  made  for  a  certain  sum  of  money,  and  the 
person  to  whom  it  is  made  receives  interest  for  the  money,  the  re- 
ceipt of  the  interest  will  be  admitted  to  explain  the  nature  of  the 
conveyance.  Free,  in  Chan.  526.  1  Wils.  620.6'.  C.  2  Freem.  268. 
285. 

There  are  other  authorities  which  bear  a  strict  analogy  to  the 
case  before  us.  A  copyholder,  intending  to  give  the  greatest  part 
of  his  estate  to  his  godson,  and  the  residue  to  his  wife,  was  per- 
suaded by  the  latter  to  nominate  her  to  the  whole,  declaring  that 
she  would  give  the  godson  the  part  designed  for  him:  After  her 
husband's  death  she  refused  to  perform  this  promise,  and  plead- 
ed the  statute  of  frauds  and  perjuries,  but  the  decree  was  against 
her.  Again;  A  father  being  about  to  make  a  will  to  provide  for 
his  younger  children,  is  prevented  by  his  son  and  heir  apparent's 
promising  that  he  would  make  the  provision  for  his  brothers  and 
sisters:  The  son  and  heir  afterwards  refused  to  fulfil  this  engage- 
ment; but,  on  an  application  to  the  Chancellor,  the  decree  was 
also  against  him.  So,  where  the  issue  in  tail  persuades  the  ten- 
ant in  tail  not  to  suffer  a  recovery,  in  order  to  provide  for  young- 
er children,  upon  an  assurance  that  the  tenant  in  tail  would  pro- 
vide for  them  himself,  which  he  afterwards  refuses,  equity  will 
compel  him  to  do  it.  Free,  in  Chan.  3.  Devinish  v.  Baines.  2 
Freem.  34.  Chamber laine  v.  Chamberlaine. 

A  voluntary  settlement  is  made  by  A.  to  B.  who,  afterwards, 
without  any  consideration  agrees  to  deliver  it  up  :  This  agree- 
ment shall  bind  in  equity  ;  for  a  voluntary  settlement  may  be  sur- 
rendered voluntarily.   Free,  in  Chan.  69.  Wentworth  v.  Deverginy. 

The  statute  and  act  of  Assembly  were  made  toprevent/r«w<&, 
as  well  as  perjuries ;  they  should  be  construed  liberally,  and  be- 
neficially expounded  for  ihe  suppression  of  cheats  and  wrongs. 
Thus,  where  there  has  been  a  fraud  in  gaining  a  conveyance  from 
another,  the  grantee  may  be  considered  as  a  mere  trustee.  Bar- 
nard, in  Can.  388.  Lloyd  v.  SpilkU 
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1789.  In  the  case  now  under  consideration,  Mrs.  Dorothy  Saltar  was 

l— ymJ  seized  in  fee  of  the  premises  stated  in  the  ejectment;  and  had 
she  made  no  conveyance,  her  sister,  Mary  Thompson,  would 
have  been  her  heir  at  law ;  but  her  husband,  whom  she  loved, 
wished  to  enjoy  the  estate  during-  his  life,  and  she  designed  that 
her  sister,  and  her  sister's  children  should  have  the  estate  uncon- 
trolled by  her  husband.  With  this  view  the  deeds  were  execut- 
ed ;  and,  if  the  solemn  promise  and  agreement  of  Laurence  Sal- 
tar is  not  to  be  enforced,  his  heir  at  law  will  have  the  estate,  con- 
trary to  the  intention  of  all  parties. 

The  question  then  is,  whether  the  engagement  of  Saltar,  not 
being  in  writing,  although  it  concerns  lands  of  inheritance,  is 
void  by  the  act  of  Assembly  for  preventing  frauds  and  perjuries  ? 

We  are  of  opinion,  that  it  is  not ;  and  that  the  parol  evidence 
was  proper  to  be  admitted  upon  the  trial  of  the  cause.  Here  was 
a  breach  of  trust  in  Laurence  Saltar,  a  fraud  in  law,  which  is 
not  within  the  act.  This  is  the  reason  of  our  judgment;  area- 
son  warranted  by  a  due  construction  of  the  act,  and  an  attentive 
consideration  of  iis  frame  and  design  ;  which  was,  not  only  to 
guard  against  perjuries,  but,  also,  as  I  have  already  observed, 
against  frauds.  It  is  to  be  remembered,  that  there  is  no  pur- 
chaser, bona  fide,  for  a  valuable  consideration,  without  notice^ 
in  the  present  case  ;  the  Defendant  claims  under  the  heir  at  law 
of  Laurence  Saltar  ;  he  ought,  therefore,  to  perform  what  Lau- 
rence should  have  performed  ;  and  equity  will  consider  that  as 
done,  which  ought  to  have  been  done  ;  Grounds,  £s?c.  of ' Laru  and 
Equity,  75.  Every  man's  contract  (wherever  it  is  possible)  should, 
indeed,  be  performed  as  it  was  intended. 

The  numerous  cases  cited,  as  well  as  some  determined  in  this 
Court,  both  before  and  since  the  revolution  (several  of  which 
are  in  poirstj  all  turn  upon  the  same  principle,  and  are  uniformly 
in  favour  of  the  Plaintiff:  And  so  many  uniform,  solemn  deci- 
sions, ought  to  be  ahva\  s  of  great  weight  and  consideration,  that 
the  law  may  be  certain-  I  am  glad,  indeed,  that  the  present 
motion  has  been  made,  because  it  has  afforded  an  opportunity  of 
full  deliberation  on  the  subject,  and  of  settling  it  upon  a  satis- 
factory and  permanent  foundation. 

With  respect  to  the  second  objection,  we  are  clearly  of  opinion, 
that  the  verdict  was  given  agreeably  to  the  weight  of  the  evidence. 

And,  upon  the  whole,  direct,  that  judgment  be  entered  for  the 
Plaintiff. 


D'UTRICHT  v.  MELCHOR. 

HPHXS  cause  was  tried  at  bar,  in  September  term  1788,  and,  a 
vei  diet  being  found  for  the  Plaintiff,  the  Defendant  obtain- 
ed a  rule  to  shew  cause  why  a  new  trial  should  not  be  granted  ; 
which  was  argued  at  the  present  term  by  Coxe  and  Sergeant,  in 
support  of  the  rule,  and  by  Lewis  and  Heatly  against  it. 
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It  appeared,  that  the  Plaintiff  had  bought  a  tract  of  land  from  1789. 
the  Defendant,  who  had  previously  purchased  it  of  one  Simpson;  *■— v— •* 
but,  as,  upon  enquiry,  no  land  ol  the  description  contained  in  the 
Defendant's  deeclto  the  Plaintiff  could  be  found,  this  action,  which 
was  an  action  of  Indebitatus  Assumpsit  for  money  had  and  receiv- 
ed to  the  Plaintiff's  use,  was  brought,  in  order  to  recover  back  the 
cojisidciation  money  that  had  been  paid  ;  and,  on  the  trial,  the 
Defendant's  deed  was  given  in  evidence  to  prove  the  amount  and 
acknowledging  nc  of  such  pavment.  The  declaration  also  con- 
tained a  count  in  the  nature  of  deceit;  but,  by  agreement  of  the 
Council,  it  made  no  part  of  the  argument,  whether  this  could 
properly  be  coupled  with  the  Assumpsit;  so  that  the  motion  for 
a  new  trial  was  supported  only  upon  these  grounds: — 1st,  That 
the  action  of  Assumpsit  would  not  lie  ;  and  2dly,  That  the  deed 
ought  not  to  have  been  given  in  evidence  upon  the  trial. 

For  the  Defendant,  it  was  contended,  that,  as  there  was  no  sug- 
gestion of  fraud  to  vitiate  and  annul  the  original  contract  of  the 
parties,  the  proper  action  was  covenant  on  the  words  grant,  bar- 
gain, &c.  that  if  there  was  fraud,  the  remedy  was  an  action  of 
deceit;  that  Assumpsit  would  not  lie  ;  that  if  there  was  anv  de- 
ceit in  the  words  of  the  deed,  still  the  action  might  have  been.  » 
brought  upon  the  deed  itself;  that  a  deed  cannot  be  given  in  evi- 
dence to  support  an  action  of  Indebitatus  Assumpsit ;  that  there 
was  no  proof  of  a  parol  Assumpsit ;  and  that  the  Defendant  could 
not  plead  a  verdict  in  the  present  suit,  in  bar  to  another  action  of 
covenant  upon  the  deed.  See  Com.  Dig.  145.  letter  F.  1.  Coivp. 
414.  418.  818.  819.  Doug.  132.  1  State  laws,  79.  1  Salk.  210. 
Cro.  J.  506.  1  Roll.  Abr.  278.  1  Vin.  Abr.  277.  2  Black.  Rep. 
1249.  Gilb.  L.ofE.l83.    12  Vin.  190. 

For  the  Plaintiff,  it  was  answered,  that  whenever  natural  jus- 
tice implies  that  the  party  ought  to  refund,  this  action,  which  is 
like  a  bill  in  equity,  will  lie  to  compel  him  ;  that  the  deed  was 
not  the  foundation  of  the  action,  but  given  in  evidence  merely  to 
shew  the  amount  of  the  consideration  money,  and  the  Defend- 
ant's acknowledgment  of  its  being  paid  ;  and  that  the  declaration 
was  supported  by  the  precedent  in  Doug.  18. — See  Salk.  22.  1 
Lev.  102.  Bull.  N.  P.  31.  2  Stra.  915.  1  Lord  Raijm.  742.  2 
Burr.  1088.  Salk.  284. 

The  case  being  held  for  some  days  under  advisement,  the 
Chief  Justice  now  delivered  the  opinion  of  the  Court  to  the  fol- 
lowing effect: 

M'Kean,  Chief  Justice. — It  is  unnecessarv  at  this  time  to  de- 
termine, whether  the  Plaintiff  might  have  instituted  an  action  of 
covenant,  or  deceit,  in  order  to  obtain  a  redress  of  the  wrong 
which  he  has  sustained  ;  for,  we  think  it  is  sufficient  for  his  pur- 
pose, that  an  action  of  Assumpsit  for  money  had  and  received  to 
his  use,  has  been  brought;  and  that,  lo  maintain  this  action,  he 
may  give  in  evidence,  that  the  Defendant  got  his  money  by  mis- 
take,, imposition,  or  deceit.     To  prove  the  alleged  mistake,  im* 
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1789.     position,  or  deceit,  deeds  or  other  writings*  which  are  not  the  im- 
U*«W    mediate  foundation  of  the  suit,  but  only  leading  to  it,  may  be  read. 
We  are  all,  therefore,  of  opinion,  that  a  new  trial  ought  not 
to  be  granted. 

Judgment  for  the  Flaimiff. 


OXLEY  et  al.  v.  OLDDEN 

THIS  cause  had  been  referred,  and  the  Referees,  having  ex* 
amined  the  evidence  in  presence  of  both  parties,  agreed] 
upon  their  report;  but  about  an  hour  before  it  was  delivered  into 
Court  (though  it  was  signed  the  preceding  day)  J»  B.  M\Kean9 
on  behalf  of  the  Defendant,  had  obtained  a  rule  to  shew  cause, 
why  the  rule  of  reference  should  not  be  struck  off. 

There  was  no  charge  of  irregularity  or  partiality  against  the 
Referees;  and,  after  argument  by  Lewis  for  the  Plaintiffs,  aud 
Ingersoll  and  J.  B.  M'-Kcan  for  the  Defendant,  the  rule  to  shew 
cause  was  discharged. 

And  M'Kean,  Chief  Justice,  observed,  that  the  motion  was 
much  too  late  to  annul  the  reference,  when  the  Referees  had  in- 
vestigated the  whole  transaction,  had  agreed  upon  their  report, 
and  were  clear  from  any  imputation  of  misconduct,  or  any  pre- 
cipitancy in  refusing  to  hear  the  testimony  offered  by  either 
party.* 

LEVINZ  v.  WILL. 

THIS  action  was  tried  at  July  term  1788,  when,  by  consent 
a  verdict  was  given  for  the  Plaintiff,  for  the  sum  of_£.  687  5. 
with  six  pence  costs,  subject  to  the  opinion  of  the  Court  on 
the  following  facts: — 

"  The  Plaintiff  executed  and  acknowledged  a  mortgage  on  the 
3d  day  of  September  1782,  which  was  recorded  on  the  30th  of 
October,  1783.  The  mortgaged  premises  being  sold  by  the  De- 
fendant, then  Sheriff  of  the  city  and  county  of  Philadelphia,  the 
balance,  after  deducting  the  sum  for  which  the  land  had  been 
sold,  was  paid  to  the  mortgagee.  Afterwards,  to  wit,  on  the 
16th  of  July,  1785r  the  Plaintiff  made  an  assignment  of  all  his 
property  for  the  use  of  all  his  creditors,  and  the  assignees  bring 
this  action,  in  his  name,  to  recover  the  money  thus  paid  over  to 
the  mortgagee. 

"  If  the  Court  shall  be  of  opinion  with  the  Defendant  on  the 
foregoing  case,  then  judgment  shall  be  entered  for  him;  other- 
wise judgment  to  stand  for  the  Plaintiff  for  the  sum  specified  in 
the  verdict." 

*  In  Pollock  v.  Hall,  S.  C.  Sept.  t.  1800,  it  was  deliberately  decided,  after  a 
review  of  all  the  precedents,  and  upon  full  argument,  that  the  Plaintiff  could  not 
discontinue  his  suit,  after  Referees  had  agreed  upon  a  report,  though  it  was  not 
tiled.  Mss.  Rep.  l 
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The  question  was  whether  a  mortgage,  not  recorded  within    1789. 
six  months,  is  good  against  the  mortgagor*?   And  it  was  argued    *>*—+*** 
on  the  5th  of  January  1788,  by  Wilson  and  Ingersoll,  for  the 
Plaintiff;  and  Sergeant  and  Bradford  for  the  Defendant. 

For  the  Flamtijf,  it  was  urged,  that,  on  account  of  the  notorie- 
ty of  conve\  ances  at  common  law,  they  were  not  liable  to  so  ma- 
ny frauds  as  modern  alterations  in  the  mode  of  transferring  pro- 
perty tended  to  introduce.  To  prevent  these,  however,  several 
salutary  statutes  have  been  made,  which,  principally,  have  in 
view  to  protect  the  rights  of  honest  creditors,  and  bona  fide  \>ur- 
chasers.  Thus,  b\  the  act  of  Assembly,  1  State  Laws,  79.  it  is 
expressly  said  that  "no  deed,  or  mortgage,  or  defeasible  deed, 
<l  in  the  nature  of  mortgages,  hereafter  to  be  made,  shall  be  good 
*l  or  sufficient  to  convey  or  pass  any  freehold  or  inheritance,  or  fa 
"  grant  any  estate  therein  for  life  or  years,  unless  such  deed  be 
"acknowledged- or  proved,  and  recorded Within  six  months  after 
*'  the  date  thereof,  where  such  lands  lie,  as  herein  before  directed 
*'  for  other  deeds  :"  And  upon  the  construction  of  this  clause  the 
present  case  depends. 

By  a  subsequent  act  of  Assembly,  indeed,  the  neglect  or  omis- 
sion to  record  an  absolute  conveyance  within  six  months,  makes 
it  only  void  against  a  subsequent  purchaser,  or  mortgagee,  for  a 
valuable  consideration  ;  1  State  Laws,  520.  but  there  was  abund- 
ant reason  to  vary  the  intent  and  form  of  the  expression  in  the 
two  cases  ;  because,  on  an  absolute  conveyance  possession  accom- 
panies the  deed,  which  does  not  take  place  on  a  mere  mortgage  ; 
and  the  object  of  the  Legislature  was,  to  prevent  a  false  and  de- 
lusive colour  of  property.  Since,  then,  the  mortgage,  for  want 
of  being  recorded  within  six  months,  was  not  sufficient  to  convey 
or  pass  any  estate,  the  Plaintiff,  or  rather  his  creditors  who  use 
his  name,  are  entitled,  in  this  action,  to  recover  the  money  back 
from  the  Defendant,  that  has  been  paid  to  him  on  account  of  a 
deed,  or  instrument,  which  the  law  had  previously  made  void  and 
nugatory. 

For  the  Defendant,  it  was  contended,  that,  although  the  letter 
of  the  act  was  against  him  ;  the  spirit  of  it,  which  is  the  true  guide 
in  the  construction  of  laws,  was  in  his  favour.  It  is  a  general 
rule,  that  cases  without  the  letter,  if  within  the  mischief,  shall 
have  the  remedy.  4  Bac.  Abr.  048.  Nay,  words  shall  sometimes 
be  expounded  against  the  letter,  in  order  to  maintain  the  intent. 
19  Vin.  519.  1  Black.  Corn.  61.  Statutes  must  be  expounded  by 
a  consideration  oi  the  previous  law,  the  mischief  complained  of, 
and  the  remedy  provided.  Ibid.  512.  Now,  by  the  common 
law,  the  mortgage  would  have  been  good,  although  not  record- 
ed ;  and  the  sole  reason,  for  calling  for  a  record  of  the  deed,  must 
be  to  protect  subsequent  purchasers,  since  it  could  be  of  no  con- 
sequence to  the  mortgagor  himself.  The  construction  of  this  very 
act  has,  in  another  respect,  been  contrary  to  the  letter;  for,  it 
requires,  that  the  deed  shall  not  only  be  executed,  but  acknowl- 
edged and  recorded;  and  yet  the  execution,  without  the  acknowl- 
edgment, has  always  been  held  sufficiently  binding  on  the  party. 
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1 789.  But  the  authorities  to  this  point  are  express  and  numerous.  By 
^— v~— '  the  statute  of  13  Eliz.  c.  10.  all  leases  by  ecclesiastical  bodies  for 
longer  terms  than  three  lives  or  twenty  one  years  are  declared 
"  utterly  void  to  all  intents  and  purposes,  any  law,  custom,  or 
"usage,  to  the  contrary  thereof  notwithstanding;"  and,  yet,  as 
no  Legislature  could  mean  to  make  a  man's  act  void  against  him- 
self, the  mischief,  which  was  the  impoverishing  their  successors, 
has  always  been  deemed  sufficiently  suppressed  by  vacating  lon- 
ger leases  after  the  death  of  the  grantors,  but  the  leases,  during 
their  lives,  being  not  within  the  mischief,  are  not  within  the  re- 
medy. 1  Black.  Com.  87.  Where  it  otherwise,  the  grantors 
would  be  allowed  to  do  wrong  to  other  persons.  3  Bac.  Abr.  390. 
And  every  principle  that  applies  in  that  case,  equally  applies  in 
the  one  before  the  Court.  By  the  act  of  Assembh ,  1  State  Laxvs 
520.  an  absolute  conveyance,  not  recorded  within  six  months,  is 
made  void  against  a  subsequent  purchaser  for  a  valuable  conside- 
ration ;  but,  let  us  suppose,  that  such  subsequent  purchaser  had 
notice  of  the  previous  conveyance,  it  is  certain  that  he  would  not 
be  protected  by  the  act,  although  his  case  would  come  fully  with- 
in the  words. 

Thus,  also,  the  words  of  the  English  statute  of  frauds  and  per- 
juries, 29  Car.  2.  c.  3.  s.  1.  are  as  strong  as  those  in  the  act  now 
under  discussion  ;  and  any  agreement  which  is  not  to  be  perform- 
ed within  a  year  from  the  making  thereof,  is  declared  to  be  in- 
valid both  in  law  and  equity ;  and,  yet,  if  an  agreement  to  lease 
for  a  longer  term  is  confessed  in  an  answer  to  a  bill  in  Chancery, 
the  Court  will  compel  the  party  (though  the  law  has  expressly  de- 
clared the  agreement  void)  to  execute  the  lease.  InCozvp.  141.2. 
is  a  case  within  the  letter  of  a  rule  of  the  King's  Bench,  respecting 
warrants  of  attorney  given  by  persons  in  custody,  and  yet,  as  it 
was  not  within  the  intent,  the  Court  refused  to  consider  it  within 
the  remedy.  But,  it  is  clear,  that,  if  the  common  law  could  not 
grant  relief,  a  Court  of  Equity  would  ;  2  Eg.  Ca.  Abr.  684.  1  P. 
Will.  279.  See  4  and  5  IV.  and  M.  c.  20.  And  this  Court  exer- 
cises both  jurisdictions.  Against  Levinz,  the  Defendant  has  a 
specific  lien  in  equity,  though  the  mortgage  had  been  void  (which 
is  denied)  at  common  law;  and,  notwithstanding  the  action  is 
brought  in  his  name  for  the  use  of  others,  the  assignees  can  be  in 
no  better  situation  than  the  assignor,  and  are  bound  by  the  same 
equity.  1  Chan.  Cases,  170.  If,  indeed,  a  judgment,  or  mort- 
gage, had  been  obtained  by  any  person  before  the  sale  of  the 
land,  and  actual  payment  of  the  money  to  the  Defendant,  the 
preference  so  obtained  at  law,  would  have  been  conclusive  against 
him;  but,  as  the  case  stands,  the  Court  will  do  justice  and  sup- 
port right.  If  a  father  conveys  to  a  child  for  love  and  affection, 
though  this  will  not  be  good  as  a  bargain  and  sale,  it  is  good  in 
equity  as  a  covenant  to  stand  seized  to  uses.  3  Eg.  Ca.  Abr.  482. 
pi.  19. — -See  how  far  a  deed  operates  against  the  maker;  4  Burr* 
2209.  And  the  relief  in  cases  of  defective  titles.  Gilb.  For-  Rom, 
228.   1  Eg.  Ca.  Abr.  357.  385. 
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For  the  Defendants,  in  reply,  it  was  observed,  that  the  argu-  1789. 
ments  of  the  adverse  Council  proved  the  imperfection  of  human  v— v-*-* 
language;  for,  never  were  words  more  definite,  more  clear,  than 
those  in  question,  and  yet,  it  is  contended  that  they  do  not  ex- 
press the  intention  of  the  Legislature  that  used  them.  Two  ge- 
neral positions,  however,  are  to  be  discussed^-lst,  Whether  a 
mortgage  not  recorded  within  six  months  is  absolutley  void  ?  and, 
2dlv,  Whether  the  creditors  can  take  any  advantage  which  the 
Defendant  himself  could  not?  But  we  trust  that  the  decision  of 
the  first  will  be  so  plain,  that  it  is  hardly  necessary  to  consider 
the  second. 

1.  The  cases  cited  from  4  Bae.  Abr.  and  19  Fin.  contain  no- 
thing but  general  observations,  that  where  the  meaning  of  the 
Legislature  is  evidently  different  from  the  Utter  of  the  act,  the 
latter  shall  be  construed  agreeably  to  the  former:  and  this  it  is  not 
intended  to  deny.  But  we  contend,  that  the  Legislature  had  in 
view  the  protection  and  interest  of  creditors,  as  well  as  subsequent 
purchasers  ;  to  prevent  frauds  upon  those,  as  well  as  to  secure  the 
rights  of  these;  and  there  is  no  jus  reason  for  giving  the  one 
class  a  superiority  over  the  oilier,  since  all  the  bankrupt  acts,  by 
which  the  present  act  may  in  this  respect  be  explained,  are  made 
to  prevent  a  false  appearance  of  property,  by  which  men  may  be 
induced  to  give  credit,  as  well  as  to  purchase  an  estate. 

There  must  be  some  force  given  to  all  the  words  of  the  Legis* 
latufe,  as  well  as  to  the  words  of  a  deed  ;  and,  as  the  words  va- 
ry in  the  two  acts,  1  State  Laws  79.  and  520.  we  must  presume 
there  was  an  intentional  variation  of  the  meaning.  The  case  from 
Black.  Com.  on  the  13.  of  Eliz.  c.  10.  shews  that  the  statute  was 
made  for  the  benefit  only  of  the  successors  of  ecclesiastical  bo- 
dies  ;  and  had  no  respect  to  the  party  himself  or  to  his  creditors* 
But  we  will  meet  them  on  the  statute  of  frauds  and  perjuries,  from, 
which  they  have  argued  by  analogy  ;  for,  are  not  leases  for  more 
than  three  years  void  ?  It  is  said,  that  if  an  agreement  to  lease 
for  more  than  three  years  is  confessed  in  an  answer,  the  Chancel- 
lor, if  money  has  been  received,  will  compel  a  performance: 
though  we  do  not  admit  this  doctrine,  it  does  not  affect  the  pre- 
sent argument,  which  turns  upon  the  validity  of  a  mortgage  ac- 
tually executed.  A  deed  of  bargain  and  sale  not  inrolled  is  void* 
1  Danv.  Abr.  696.  2  Vern.  564.  The  case  from  Cozvp.  was  that  of 
an  attempt  to  commit  a  fraud,  which  vitiates  every  transaction. 

But,  we  still  insist,  that  where  the  letter  is  plain,  the  Court 
cannot  construe  it  differentlv.  Term.  Rep.  101.  It  would,  indeed, 
be  the  assumption  of  a  dispensing  power,  if  the  Judges  could 
give  relief  against  a  positive  act. 

Property  is  the  foundation  of  credit ;  and  hence,  with  an  ad- 
mirable independence  of  the  prejudices  in  favour  of  English  juris- 
prudence, one  of  the  first  acts  of  this  Province  recognized  it  as 
such ;  so  that  by  the  silent  operation  of  the  law  for  taking  real 
estate  in  execution,  the  whole  is,  in  fact,  mortgaged  to  creditors 
in  case  of  the  death  of  the  possessor.     But  where  a  mortgage  is 

V  ol.  I.  I  i  i 
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1789.  actually  executed  in  Pennsylvania,  the  mortgagor  remains  in  pos- 
U-y— J  session,  although  the  legal  title  is  in  the  mortgagee  ;  and  hence 
the  necessity  for  the  precautions  required  by  the  act  of  Assembly. 
The  statute  of  enrolments,  27  H.  8.  c.  16.  has  the  same  expres- 
sion ;  and  the  construction  under  that  statute  is,  that  deeds  of 
bargain  and  sale,  have  no  operation  to  transfer  the  estate,  'till 
they  are  enrolled  ;  but,  when  that  is  done,  the  deeds  operate  ab 
initio,  by  relation,  as  in  the  case  of  letters  of  administration,  or 
assignments  under  commissions  of  bankrupts  ;  and  that,  as  Lord 
Coke  says,  by  the  words  of  the  statute.  2  Inst.  647.  But  the  words 
of  the  act  of  Pennsylvania  are  in  the  negative,  that  no  interest 
shall  pass;  and,  therefore,  although  the  deed  may  have  the  ef- 
fect of  a  covenant,  and  be,  in  many  other  respects  obligatory  on 
the  person  of  the  mortgagor,  it  cannot  convey  any  interest  in  the 
land  unless  duly  recorded. 

2.  But,  to  notice  the  second  proposition,  whether  the  assignee 
can  derive  an  advantage  to  which  the  assignor  would  not  be  enti- 
tled, it  is  clear  that  the  latter  may  sue  his  debtor  for  the  benefit 
of  the  former:  Term  Rep.  619.  And,  although,  generally  speak- 
ing, the  assignor  and  assignee  must  stand  on  the  same  footing ; 
yet,  as  in  the  case  of  an  innocent  purchaser  without  notice  of  a 
previous  conveyance,  so  in  the  case  of  an  honest  creditor  deluded 
by  a  fictitious  appearance  of  property,  there  may  be  circumstances 
which  place  him  in  a  more  favourable  point  of  view. 

Neither,  upon  the  whole,  is  there  any  ground  to  complain  of 
hardship,  for  the  Legislature,  considering  the  situation  of  the 
country,  gave  ample  time  for  recording  deeds,  that  had  been  ne- 
glected, by  the  act  of  the  23d  of  September,  1783.  3  State  Laws, 
226.  And  the  universal  understanding  upon  this  subject  has  been, 
that  a  mortgage  is  absolutely  void,  to  all  intents  and  purposes,  if 
not  recorded  within  the  six  months  prescribed  by  the  law. 

The  cause  having  been  for  some  time  under  advisement,  the 
Chief' Justice  delivered  the  opinion  of  the  Court  as  follows: 

M'Kean,  Chief  Justice. — The  judgment  in  this  case  depends 
upon  the  construction  of  the  acts  of  Assembly,  1  State  Lazvs, 
pages  79  and  520. 

It  is  to  be  premised,  that  the  reason  which  induced  the  Legis- 
lature to  make  such  acts  as  take  away  the  common  law,  may  be, 
and  usually  is,  urged,  as  the  rule  by  which  the  acts  ought  to  be 
construed.  In  doubtful  cases,  therefore,  we  may  enlarge  the  con- 
struction of  an  act  of  Assembly,  according  to  the  reason  and  sense 
of  the  law-makers,  either  expressed  in  other  parts  of  the  act  itself, 
or  guessed  by  considering  the  frame  and  design  of  the  whole.  11 
Mod.  161.  Archer  v.  Brokenham.  And  the  original  intent  and 
meaning  is  to  be  observed.  11  Rep.  73.  Magdalen  College  Case. 
Where,  indeed,  the  expressions  in  an  act  of  Assembly  are  in 
general  terms,  they  are  to  receive  a  construction  that  may  be 
agreeable  to  the  rules  of  common  law,  in  cases  of  a  similar  na- 
ture. 19  Fin,  Abr.  512, 


SUPREME  COURT  OF  PENNSYLVANIA.  435 

The  original  intent,  then,  of  the  makers  of  the  law  immedi-  1789. 
ately  under  consideration,  and  their  principal  reason,  seems  to  [—  y— * 
have  been  to  prevent  honest  purchasers,  or  mortgagees,  of  real 
estates,  from  being  deceived  by  prior  secret  conveyances,  or  in- 
cumbrances ;  and,  therefore,  they  have  directed  that  such  con- 
veyances, or  incumbrances,  shall  be  recorded  in  six  months,  or 
that  they  should  not  be  sufficient  to  pass  any  estate.  Thus,  by 
having  recourse  to  the  oflices  of  the  recorders,  any  one  may  as- 
certain the  previous  liens  upon  the  property,  which  he  wishes  to 
purchase,  or  to  receive  as  a  pledge  ;  and  this  amounts  to  a  con- 
structive notice  to  all  men,  and  supersedes  the  necessitv  of  express 
personal  notice.  But  the  Legislature  did  not  mean,  nor  have  they, 
in  fact,  enacted,  that  express  personal  notice,  where  given,  should 
have  no  effect:  Neither  could  they  entertain  an  idea  of  defeating 
fair  and  honest  bargains,  which  do  not  injure  other  persons  :  And, 
if  this  unrecorded  deed  can  be  obligatory  in  no  other  manner,  it 
may  certainly  operate  as  a  covenant  to  stand  seized  to  uses.  2 
Wils.  72.  105. 

But  why  should  it  not  be  good  as  between  John  Levinz  and  the 
grantee,  since  by  construing  it  so,  no  one  else  can  be  hurt,  and  the 
deed  was  clearly  delivered  for  securing  a  just  debt,  without  any 
suggestion  of  fraud  in  the  transaction  ?  It  is  true,  it  would  not 
have  been  valid  against  a  subsequent  grantee,  or  mortgagee,  whose 
deed  or  mortgage  was  regularly  recorded  ;  but  we  think  it  is  effi- 
cient against  John  Levinz,  and  all  other  persons  ;  that  the  deed, 
so  far,  is  sufficient  to  pass  the  lands,  and  thai,  under  it,  the  posses- 
sion of  the  premises  might  have  been  recovered  in  an  ejectment. 

There  is  a  great  variety  of  cases  which  confirm  this  opinion, 
and  some  of  them  have  been  already  cited  by  the  Defendant's 
Council.  Thus,  with  respect  to  church  leases,  the  statute  enacts, 
that  they  may  be  made  for  twenty  one  years  or  three  lives,  from 
the  date  ;  and,  if  made  for  a  longer  term,  that  they  shall  be  ut- 
terly void,  any  law,  custom,  or  usage,  to  the  contrary.  And,  yet, 
leases  for  a  longer  term  have  always  been  adjudged  good  against 
those  who  made  them  ;  because,  that  could  do  no  wrong  to  the 
successors,  or  to  any  other  persons.  See  1  Eliz.  c.  10.  sect.  5.  3 
Bac.  Abr.  390.  Cozvp.  141.  So,  likewise,  notice  of  a  judgment, 
though  not  docqueted,  will  bind  a  purchaser,  notwithstanding  the 
express  words  of  the  statute  of  4  and  5  Will,  and  Mary,  c.  20.  sect. 
3.  by  which  it  is  declared  that  judgments  not  docqueted,  shall  not 
affect  lands,  as  to  purchasers  or  mortgagees.  2  Eq.  Abr.  684.  In 
the  case  of  a  lease  made  in  Ireland,  where  there  is  a  statute  pro- 
viding, that  all  leases  which  were  not  registered  by  a  certain  day, 
should  be  void,  if  a  subsequent  lessee  had  notice  of  the  prior  lease, 
though  not  registered,  it  shall  be  good  against  him.  2  Eq.  Aor. 
282.  Ca.  19.  And,  in  the  instance  of  a  surrender  of  a  copyholct 
by  way  of  mortgage,  not  presented  to  the  Court  in  time,  the  sur- 
render will  nevertheless  be  valid  against  voluntary  dispositions, 
or  creditors;  and  that,  although  by  the  custom  of  the  manor,  con- 
firmed by  act  of  Parliament,  all  such  surrenders  were  to  be  void, 
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1789.     if  not  presented  in  twelve  months  after  they  were  made,  1  Chan. 
**- v^-'    Ca.  170.   2  Fern.  564.   These,  indeed,  were  considered  in  the  na- 
ture of  purchasers  by  defective   conveyance,  and  the  law  as  a 
penal  one.     See,  also,   1  Will.  279. 

Upon  the  whole,  the  Court  are  clearly  of  opinion  with  the  De- 
fendant, and  direct  judgment  to  be  entered  accordingly. 

Judgment  for  the  Defendant. 


QUESNEL  v.  MUSSI. 

HPHE  Defendant  being  sued  by  a  Capias  in  this  action,  Heatly 
■*     obtained  a  rule  to  shew  cause  why  the  writ  should  not  be 
quashed,  upon  proof  that  the  Defendant  was  a  freeholder. 

Ingersoll  and  Du  Ponceau  opposed  the  rule,  and  produced  the 
records  of  two  judgments  which  had  been  obtained  against  the 
Defendant  before  a  Justice  of  the  Peace,  Sffc. 

By  the  Court  :  This  is  a  sufficient  ground  to  defeat  the  pri- 
vilege of  a  freeholder. 

Let  the  rule  be  discharged. 


PARKER  et  al.  v.  WOOD. 

&CIRE  Facias  on  a  mortgage  of  lands  in  Northampton  county. 
*-*  The  cause  was  tried  at  Easton,  when  a  verdict  was  taken  for 
the  Plaintiff,  subject  to  the  opinion  of  the  Court,  on  the  follow- 
ing case  : 

"  That  the  Defendant,  Wood,  on  the  20th  of  Jane,  1776,  made 
and  executed  the  mortgage  deed  in  the  record  set  forth;  and,  on 
the  5th  day  of  July-,  1776,  acknowledged  the  same  before  Peter 
Kuchlien,  Esquire,  then  holding  a  commission  as  one  pf  the 
Judges  of  the  Court  of  Common  Pleas  for  the  county  of  Northamp- 
ton, from  John  Penn,  Esquire,  late  Governor  of  the  Province  of 
Pennsylvania  ;  but  he  had  not  received  any  such  commission  after 
the  declaration  of  Independence,  nor  any  notice  of  that  declaration. 

"  That  the  said  mortgage  was  afterwards,  to  wit,  on  the  3d  day 
of  November,  1776,  recorded  by  Lewis  Gordon,  Esquire,  in  the 
record  book  kept  for  recording  deeds  and  mortgages  in  the  said 
county,  he,  the  said  Lewis,  at  the  declaration  of  Independence 
being  recorder  of  deeds  in  and  for  the  said  county,  and  continu- 
ing, as  such,  to  do  and  perform  the  duties  of  the  said  office,  un- 
til the  said  3d  day  of  November,  and  alter ;  but  he  had  received 
no  commission  for  so  doing  after  the  4th  day  of  Ju.lt/,  1776. 

"  That  the  said  mortgaged  premises  were  afterwards  taken  in 
execution,  set  up  to  sale,  and  sold  by  the  Sheriff  of  the  said  coun- 
ty to  (?.  A.  Baker  under  certain  conditions,  and  at  the  time  of  the 
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deed  from  the  Sheriff  to  the  said  G.  A.  Baker,  an  agreement  was  1789. 
made  relative  to  the  premises  in  case  the  said  mortgage  should  v-  v-^ 
be  adjudged  to  be  valid* 

"  That  the  Defendant,  Jacob  Wood,  at  the  time  of  the  said 
purchase  made  by  G.  A.  Baker,  was  indebted  to  the  said  G.  A, 
Baker,  by  judgment  entered  in  the  Common  Pleas  of  the  said 
county,  prior  to  the  aforesaid  sale  by  the  Sheriff,  and  to  the  Plain- 
tiff's judgment  against  the  Defendant.  And  that  G.  A.  Baker 
knew  of  the  said  mortgage  before  the  contracting  of  the  said 
debt  to  him. 

"  If,  upon  the  whole  matter,  the  Court  shall  be  of  opinion  that 
the  law  is  with  the  Plaintiff,  then  judgment  to  be  entered  tor 
him  ;  otherwise,  judgment  to  be  for  the  Defendant  as  in  the  case 
of  a  nonsuit." 

The  question  was,  whether  a  mortgage,  acknowledged  before 
a  justice  of  the  Common  Pleas,  and  recorded  by  the  Recorder  of 
the  proper  county,  subsequent  to  the  declaration  of  Independence, 
was  void? — the  Justice  and  the  Recorder  having  no  other  com- 
missions, than  those  which  they  had  respectively  received  from 
the  laie  Governor  of  the  Province,  previously  to  such  declaration. 
The  case  was  argued  in  January  term  last,  by  Bradford  ior 
the  Plaintiff,  and  Biddle  and  Ingersoll  for  the  Defendant' 

For  the  Plaintiff,  it  was  urged,  that,  although  the  statute  of  4 
and  5  W.  and  M.  c  20.  enacts,  that,  unless  a  judgment  is  docquet- 
ed,  it  shall  not  affect  purchasers  ;  yet  judgments  have  been  held 
good,  in  a  variety  of  cases,  contrary  to  the  letter  of  the  act:  2 
Eq.  Ca.  Abr.  684.  And  equity  will  supply  a  defect  in  a  mortgage. 
1  Eq.  Ca.  Abr.  320.  The  authorities  cited  in  Levinz  v.  Will,  ant, 
430.  on  the  point  of  notice,  are  equally  applicable  here  :  And, 
even  if  the  Justice  would  have  had  no  authority  to  take  the  ac- 
knowledgment of  the  deed,  after  notice  of  the  declaration  of 
Independence,  the  want  of  such  notice  is  sufficient  to  justify  him. 
Besides,  during  the  same  period  a  considerable  number  of  deeds 
were  recorded,  (which  was  proved  by  the  recorder  of  deeds  for 
the  city  and  county  of  Philadelphia)  so  as  to  render  it  necessary 
at  least  to  apply  the  maxim  of  communis  error  facit  jus,  to  cases 
of  this  description.  Lloyd  v.  Taylor  ant.  17.  The  mortgage, 
according  to  common  acceptation,  was  duly  acknowledged  and 
recorded ;  and,  as  the  record  of  a  mortgage  could  only  be  re- 
quired to  give  a  constructive  notice  to  subsequent  purchasers,  the 
spirit  and  meaning  of  the  law  is  satisfied  by  the  actual  notice 
which  G.  A.  Baker  had  of  the  deed.  See  2  Eq.  Ca.  Abr.  482. 

For  the  Defendant,  it  was  contended,  that,  in  strict  larr,  the  ac- 
knowledgment and  recording  before  officers  whose  commissions 
were  expired,  did  not  make  a  valid  acknowledgment  and  record- 
ing of  the  mortgage ;  so  that  by  the  act  of  Assembly,  1  State  Laxus, 
79.  the  mortgage  was  absolutely  void:  And  that,  in  point  of  equi- 
ty, as  the  mortgage  might  have  been  recorded  in  the  proper  office 
after  the  14th  of  March,  1777,  the  Plaintiff  had  neglected  a  fair 
opportunity  of  giving  legal  notice  of  his  lien,  for  want  of  which 
the  Defendant  had  been  induced  to  lend  his  money,  and  that, 
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1789.  therefore,  the  Plaintiff,  and  not  the  innocent  purchaser,  ought  to 
^-v—'  suffer  ;  for  a  judgment  creditor  is  within  die  equity  of  the  rule  in 
favour  of  purchasers.  19  Fin.  When,  indeed,  it  is  impracticable 
to  comply  fully  with  a  law,  the  compliance  should  be  as  near  as 
possible  ;  and,  from  the  act  passed  on  the  23d  of  September,  1  783, 
the  Legislature  evidently  considers  acts  done  by  officers  under 
the  Provincial  Government  to  be  void  ;  for,  at  the  same  time  that 
provision  is  made  for  enlarging  the  time  of  recording  moi  tgages, 
executed  between  the  1st  of  January^  1776,  and  the  jtSth  of  Jnne^ 
1778,  (which  was  the  case  of  the  mortgage  in  question)  there  is 
apositive  reservation  in  favour  of  judgments,  and  other  liens,  ob- 
tained during  the  intermediate  period,  and  before  the  record  was 
actually  made.  2>  State  Laws*  227.  But  this  more  conclusively  ap- 
pears from  the  acts  of  the  28th  of  January,  1/77,  and  iht  31st 
of  August,  1778,  when  all  officers  (with  some  specific  exceptions) 
under  the  former  government  are  totally  disqualified,  and  ■  onsi- 
dered  as  having  been  incapable  of  discharging  the  functions  of 
their  respective  offices.    See  1  State  Laxvs,  3.  137. 

After  the  Court  had  held  the  case  for  some  days  under  advise- 
ment, the  Chief  Justice  delivered  their  opinion  to  the  follow- 
ing effect: 

M'Kean,  Chief  Justice. — The  decision  of  the  Court  is,  una- 
nimously, in  favour  of  the  Plaintiff;  and  the  reasons  of  the  de- 
cision I  will  briefly  recapitulate. 

1st,  Because  the  Legislature  declared  by  an  act  of  the  28th  of 
January,  1777,  that  all  acts  of  Assembly  passed  before  the  14th 
of  May,  1776,  ceased  to  have  anv  obligatory  operation  from  that 
day  until  the  10th  of  February,  1777:  And,  consequently,  there 
was  no  law  which  required  mortgages  to  be  recorded  during  that 
period. 

2dly,  Because  the  mortgagee  did  all  he  could  to  give  construc- 
tive notice  of  the  mortgage,  by  having  it  copied  into  the  book,  in 
which  deeds  and  mortgages  had  been  before  recorded,  and  by  the 
former  officer;  of  which  too  the  Defendant's  subsequent  judgment 
creditor  and  purchaser  at  the  sheriff's  sale,  had  previous  notice. 

3dly,  Because  it  appears  from  the  evidence  of  the  Recorder  of 
deeds,  that,  for  the  city  and  county  of  Philadelphia  only,  there 
had  been  three  hundred  deeds,  fifty  two  mortgages,  and  four  as- 
signments, copied  in  the  same  manner  into  the  books  of  his  office, 
during  the  above  mentioned  period  of  nine  months,  from  May** 
1776,  to  the  lOLh  of  February,  1777;  and  as  there  is  no  doubt 
that  many  instruments  are  in  a  similar  predicament  in  every  coun- 
ty of  the  State,  the  maxim  of  "  communis  error facit  jus"  strong- 
ly applies  to  the  present  case. 

And,  ^thly,  Because  all  transactions  in  the  Land  Office,  and 
other  offices,  during  the  interregnum,  which  were  in  themselves 
fair  and  honest,  have  uniformly  been  considered  as  valid,  for  the 
sake  cf  public  convenience. 

Judgment  for  the  Plaintiff. 


Common  $  fea& 


PHILADELPHIA  COUNTY, 


June  Term,    17  8  9« 


HOLMES  v.  COMEGYS. 

THIS  was  a  Scire  Facias  against  the  Garnishee  in  a  Foreign 
Attachment,  upon  the  trial  of  which  the  confidential  agent, 
or  factor,  of  the  original  Defendants,  who  was  casually  attend- 
ing in  Court,  was  offered  as  a  witness  to  prove  effects  in  the  hands 
of  the  Garnishee. 

Levy,  objected  to  the  admission  of  the  witness  ;  and  contend- 
ed, that  he  ought  not  to  be  allowed,  or,  at  least  compelled,  to 
give  evidence  of  mauers  confidentially  communicated  to  him  as 
an  agent ;  and  that  the  Court  had  then  no  power  over  him  as  a 
witness,  because  he  had  not  been  subpoenaed  to  attend. 

But  by  Shippen,  President: — It  would  be  of  very  dangerous 
consequence,  if  it  w?is  established,  that  a  commercial  agent  was 
not  amenable  as  a  witness  in  a  Court  of  Justice,  in  a  cause  against 
his  constituent.  It  is  straining  the  matter  of  privilege  too  far: 
And,  if  the  law  makes  him  a  witness,  we  are  too  fond  of  get- 
ting at  the  truth,  to  permit  him  to  excuse  himself  from  declaring 
it,  because  he  conceives,  that,  in  point  of  delicacy,  it  would  be 
a  breach  of  confidence. 

By  the  Court  : — Let  the  witness  be  affirmed. 


PHILLIPS  v.  HYDE. 

DEBT  upon  a  Replevin  bond,  after  judgment  de  returno  ha- 
bendo  in  the  Replevin,  and  thereupon  a  return  of  Elongatur. 
Sergeant,  on  the  trial  of  the  cause,  offered  witnesses  to  prove, 
that  the  goods  had  been  tendered  to  the  Plaintiff;  and,  therefore, 
that  tne  condition  of  the  replevin  bond  had  been  performed* 


440  CASES  RULED  AND  ADJUDGED,  &c. 

1789.        Levy  opposed  the  admission  of  this  testimony,  and  contended 
i*-ymmJ    that  no  evidence  could  be  received  to  contradict  the  sheriff's  re- 
turn.    See  12  Mod.  424.    T.  Raym.  485.  7.   2  Mod.  10.  11.    Cro* 
E.  872.pl.  9. 

Sergeant,  in  reply,  admitted,  that  some  returns  of  the  sheriff 
could  not  be  traversed  ;  but,  he   contended,  that  the  return  of 
Eiongatur  was  not  of  that  class-     See  12  Mod.  426. 
The  Court  over-ruled  the  evidence. 

A  question  then  arose,  Whether  the  Jury  could  include  the 
costs  which  had  accrued  on  the  Replevin,  in  their  verdict  in  the 
present  action.  And  the  Court  were  clearly  of  opinion,  that 
they  could,  and  ought  to  do  so.* 

Conformably  to  which  was  the  verdict  of  the  Jury. 


ADAMS  v.  LA  COMB. 

REPLEVIN.  The  material  question,  on  the  trial  of  this 
cause  was,  Whether  the  goods  of  a  stranger,  being  remov- 
ed from  the  premises  before  a  distress,  could  be  pursued  and 
seized,  within  the  thirty  days,  which  the  act  of  Assembly  allows 
for  pursuing  and  seizing  the  goods  of  the  tenant  P  See  1  State 
Laws,  433,  &c. 

Shippen,  President,  in  the  charge  to  the  Jury,  delivered  it  as 
the  clear  opinion  of  the  Court,  that  the  right  of  pursuing  and 
seizing  goods  after  their  removal,  was  confined  to  the  goods  of 
the  Lessee,  from  whom  the  rent  was  really  due  ;  and  that  the 
goods  of  a  stranger  could  only  be  distrained  while  they  were  on 
the  premises. 

*  Sergeant  having  suggested,  that  both  the  points  in  this  case,  had  been  other- 
wise determined  in  a  case  of  jfachon  v.  Webb  ;  Mr.  President  Shippen  said,  that 
the  matter  was  there  left  upon  equitable  circumstances  to  the  Court, 


tipttme  Cdtttt  of  Pennsylvania. 

September  Term,  1789. 

M'CULLOUGH,  Assignee,  v.  HOUSTON. 

THIS  was  an  action  brought  by  Hugh  M'Cullough,  as  assignee 
of  Samuel  Young,  upon  a  promissory  note  drawn  by  John  H. 
Houston  ;  and,  on  the  trial  of  the  cause,  a  verdict  wa  =;  given  for 
the  Plaintiff,  subject  to  the  opinion  of  the  Court  on  the  following 
point : 

u  Whether  the  indorsee  of  a  promissory  note,  takes  it  sub- 
ject to  all  equitable  considerations,  to  which  it  was  subject,  in 
the  hands  of  the  indorser,  the  original  payee  ?"'  And,  if  the  opi- 
nion of  the  Court  was  in  favour  of  the  Defendant,  a  new  trial  was 
to  be  awarded. 

The  point  was  argued  at  the  last  term,  before  all  the  Judges,  by 
Sergeant,  for  the  Plaintiff,  and  lngersoll,  for  the  Defendant. 

For  the  Plaintiff,  it  was  observed,  that  in  the  act  of  Assembly, 
making  bonds  and  notes  negotiable,  there  is  no  provision  enabling 
the  promissee,  or  drawee,  to  bring  an  action  on  the  note  itself; 
1  State  Laws  77.  that  such  an  action  did  not  lie  at  common  law  ; 
and  consequently,  that  wherever  it  had  been  brought  in  Pennsyl- 
vania (v/hich  is  in  numerous  instances)  the  proceeding  must  have 
been  founded  on  the  statute  of  3  and  4  Ann.  c.  9.  and  the  law  of 
merchants.  That  statute,  therefore,  must  be  considered  as  extended 
in  practice  to  this  country  before  the  revolution ;  and  a  legislative 
sanction  is  given  to  the  practice  by  the  act  of  Assembly,  which  de- 
clares, that  such  parts  of  the  statute  law  of  England,  as  were  here- 
tofore in  force,  shall  still  be  binding  in  Pennsylvania.  2  State  Laws  3. 
On  the  assignment  itself  the  assignee  cannot  bring  an  action  against 
the  assignor ;  but  he  may  bring  covenant,  or,  perhaps,  an  action  442 
for  money  had  and  received,  &c.  2  Lord  Raym.   1242.   1419.    But 

Vol.  I.  Kkk 
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1789.  in  respect  to  notes,  a  blank  indorsement  passes,  as  if  payable  t6 
'U'-vO  bearer ;  and  every  part  of  the  statutes  of  William  and  of  Anne,  for 
giving  negotiability  to  biils  of  exchange  and  notes  of  hand,  has 
been  introduced  into  this  province  from  the  earliest  times. 

For  the  Defendant)  it  was  urged,  that,  at  common  law,  bonds  and 
notes  were  mere  doses  in  action,  and  the  assignee  took  them  under 
all  the  equitable  circumstances  to  which  they  were  liable  in  the 
hands  of  the  assignor.  That  promissory  notes  do  not  come  within 
the  law  of  merchants  is  clear  •,  for,  if  they  did,  the  statute  of 
Anne  would  have  been  unnecessary.  The  question  therefore,  is, 
whether  that  statute  has  been  extended  to  Pennsylvania  ?  or,  whe- 
ther, by  our  a£t  of  Assembly,  notes  are  put  on  the  same  footing  with 
bills  of  exchange  ? 

From  the  general  rule  of  the  extension  of  statutes,  the  3  &  4  Ann. 
has  not  been  extended  ;  because  it  was  passed  subsequent  to  the 
settlement  of  Pennsylvania  \  because  the  province  is  not  particularly 
named  in  it,  nor  would  it,  indeed,  have  been  the  policy  of  the  Bri- 
tish Legislature  to  promote  the  circulation  of  our  paper  credit ;  and 
because  it  has  not  been  recognized  and  adopted  by  any  positive  a£t 
of  Assembly.  With  respect  to  the  introduction  of  the  statute  by 
practice,  it  operates  no  further  than  this,  that  the  payee  of  a  pro- 
missory note  has  brought  an  action  on  the  note  against  the  signer 
before  our  a£t  of  Assembly  was  passed ;  but  till  then,  the  indorsee 
could  not  maintain  such  an  a£Hon  ;  and  obligations  and  promisso- 
ry notes,  are  put  on  the  same  footing. 

With  respecl  to  the  a£t  itself,  that  the  Legislature  could  not  in- 
tend to  put  promissory  notes  upon  the  same  footing  Math  Bills  of 
Exchange,  appears  evidently  from  this  consideration,  that  the  pre- 
ceding part  of  the  a£t  pursues  the  statute  of  Anne,  nearly  verbatim  ; 
but  when  it  comes  to  that  clause  in  the  latter,  which  places  notes 
on  the  same  footing  with  Bills  of  Exchange,  the  act  equally  varies 
its  spirit  and  expression  :  And,  it  is  declared,  that  the  assignee  of  a 
note,  &c.  shall  recover  so  much  thereof  as  shall  appear  to  be  due  at  the 
time  oj  the  assignment,  in  like  manner  as  the  assignor  could  have  done.    . 

The  Chief  Justice  now  delivered  the  opinion  of  the  Court 
in  the  following  manner  : 

M'Kean,  Chief  Justice In   pronouncing  the  opinion  of  the 

Court,  on  the  point  reserved  for  their  consideration,  I  shall  premise 
that  Bonds,  and  Promissory  Notes  in  writing,  stood  on  the  same 
footing  at  common  law ;  and  that  the  assignment  of  those  instru- 
ments, as  well  as  the  form,  operation,  and  effect  of  such  assign- 
ment, depends  entirely  Upon  the  municipal  law  of  the  place  where 
it  is  made. 

By  an  a£t  of  Assembly  of  Pennsylvania,  passed  on  the  28th  day  of 
May,  1 7 1 5,  entitled  "  An  Act  for  the  assigning  of  Bonds,  Specialties, 
and  Promissory  Notes,"  it  is  recited  in  the  preamble,  "  that  it  hath 
443  been  held,  that  Bonds  and  Specialties  under  hand  and  seal,  and  Notes 
in  writing,  signed  by  the  party  who  makes  the  same,  whereby  such 
party  is  obliged,  or  promises  to  pay  unto  any  other  person,  or  his 
order,  or  assigns,  any  sum  of  money  therein  mentioned  are  not  by 
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law  assignable  or  indorseable  over  to  any  person,  so  as  that  the  per-    1789. 
sou  to  whom  the  said  Bonds,  Specialties,  Note  or  Notes,  is  or  are  L*»*vO 
assigned  or  indorsed,  may,  in  their  own  names,  by  a£tion  at  law,  or 
otherwise,  recover  the  same,  &c."      1  State  Laws,  77. 

This,  then,  is  conclusive  as  to  the  operation  or  effecl:  of  the 
assignment  of  a  Bond,  or  the  indorsement  of  a  Note,  pre- 
viously to  the  passing  of  the  a£t  ;  for,  no  assignment,  or  in- 
dorsement, could  take  place  by  law,  though  it  might  in  equity; 
and  the  assignee,  or  indorsee,  could  not,  in  any  case,  sue  in  his  own 
name.  The  a£t,  however,  afterwards  provides  for  such  assign- 
ment and  indorsement  toties  quoties :  It  also  declares,  that  the  per- 
son or  persons  to  whom  the  assignment  or  indorsement  is  made, 
may  in  his,  her,  or  their  name^or  names,  sue  at  law,  **  for  the  reco- 
very of  the  money  mentioned  in  the  Bond,  Specialty  or  Note,  or  so 
much  thereof  as  shall  appear  to  be  due  at  the  time  of  the  assignment, 
in  like  manner  as  the  person  or  persons  to  whom  the  same  was,  or 
were,  made  payable,  might,  or  could,  have  done ;"  and  that  "the 
assignors  shall  not,  after  the  assignment,  have  power  to  release  any 
of  the  debts  or  sums  of  money  really  due  by  the  said  Bonds,  Special- 
ties, or  Notes." 

The  question  before  the  Court  must  be  decided  upon  a  just  con- 
struction of  the  parts  of  the  a£l  of  Assembly,  to  which  I  have  just 
referred. 

Throughout  the  whole  of  this  aft,  Bonds  and  Promissory  Notes 
are  placed  exaclly  on  the  same  footing  ;  except,  indeed,  that  Bonds  and 
Specialties  are  to  be  assigned  under  hand  and  seal,  and  in  the  pre- 
sence of  two  or  more  credible  witnesses  :  How,  then,  can  the  Court 
make  any  distinction  or  difference  between  assignees  of  the  one,  and 
indorsees  of  the  other  ?  They  certainly  may  both  sue  in  their  own 
names,  and  respectively  recover  the  money  mentioned  in  the  Bonds  or 
Notes,  assigned  or  indorsed,  or  so  much  thereof  as  shall  be  really 
due  thereon,  in  like  manner  as  the  obligees,  or  payees,  could  have  done; 
but,  surely,  this  seems  to  be  equally  clear,  that  neither  can  recover 
more  than  what  was  really  due  at  the  time  of  the  assignment  or  in- 
dorsement ;  in  other  words,  no  more  than  the  original  payees  could 
have  done  prior  to  the  transfer. 

Before  this  ac~l  was  passed,  it  appears,  that  aclions  by  the  payee 
of  a  Promissory  Note,  were  not  maintained,  nor  can  they  since  be 
maintained,  otherwise  than  by  extending  the  English  statute  of  3  £s* 
4  Ann.  c.  9.  seel.  1.  Aclions  upon  Promissory  Notes  were  proba- 
bly brought  here,  soon  after  the  passing  of  the  statute,  by  attornies 
who  came  from  England,  and  were  accustomed  to  the  forms  of  prac- 
tice in  that  kingdom,  but  did  not,  perhaps,  nicely  attend  to  the  dis- 
crimination with  regard  to  the  extension,  or  adoption  of  statutes. 
I  have  no  doubt,  indeed,  that  many  a£fcs  of  Parliament,  passed,  not  444 
only  before,  but  subsequent  to  the  union  of  EngLuul  and  Scot- 
land, have,  by  the  same  means,  been  introduced  and  practised  upon 
in  Pennsylvafiia  ;  and  as  experience  has  proved  such  proceedings  to 
be  beneficial,  so  constant  and  uninterrupted  usage  has  given  them  a 
legal  existence,  that  cannot  now  be  shaken  or  destroyed.     But  the 
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17S9.  indorsees  of  Promissory  Notes,  according  to  the  best  information 
V-^V^J  which  we  can  obtain,  have  never  grounded  their  actions  against  the 
drawer-j  upon  any  other  basis  than  the  a£t  of  Assembly  now  under 
consideration  •,  though  I  think,  the  aftion  by  an  indorsee,  against. 
the  in.  'orser,  must  be  founded  on  the  statute  of  Anne,  and  the  usage 
under  it,  as  no  such  action  is  given  by  the  a£t. 

The  question,  so  far  as  it  relates  to  the  assignees  of  Bonds,  has 
been  determined  in  the  affirmative,  in  the  Supreme  Court  of  Penn- 
sylvania, before  the  revolution.  See  ant.  23.  And,  as,  on  the  one  hand, 
the  Legislature  has  made  no  difference  whatever  between  the  assignees 
of  Bonds  and  the  indorsees  of  Notes,  so,  on  the  other,  we  cannot 
discover  any  solid  or  good  reason  to  introduce  a  distinction  in  the 
particular  before  us. 

Upon  the  whole,  we  are  unanimously  of  opinion,  that  the  in- 
dorsee of  a  promissory  Note,  does  take  it,  subject  to  all  equitable 
considerations,  to  which  the  same  was  subject  in  the  hands  of  the. 
indorser,  the  original  payee.     And,  therefore, 

Let  the  Defendant  have  a  new  trial.* 


CUMMINGS,  Assignee,  v.  LYNN. 

THIS  was  an  a£lion  of  Covenant,  and  the  circumstances  un- 
der which  it  came  before  the  Court,  were  these  :  The  Plain- 
tiff filed  a  declaration  in  the  following  words ; 

'«  Joseph  Lynn,  late  of  the  county  of  Philadelphia,  yeoman,  was  sum- 
cf  moned  to  answer  James  Cummings,  assignee  of  James  Ca?npbell,  and 
"  Stephen  Kingston,  who  were  assignees  of  George  Turner,  of  a  plea  that 
"  he  hold  with  him  the  covenants  and  agreements  of  him  the  said  Jo- 
"  seph  with  the  said  George  made,  according  to  the  force,  form,  and 
«<  effect  of  a  certain  deed  thereof  by  him  the  said  Joseph,  with  the  said 
"  Georgemade,  &c.  And  thereupon  the  said  James  Cummings  szith,  that 
"  on  the  6th  day  of  February,  in  the  year  of  our  Lord,  one  thousand 
"  seven  hundred  and  eighty-four,  at  the  county  aforesaid,  a  certain 
"  Nicholas  Eveleigh,  of  the  State  of  South-Carolina,  by  his  certain 
"  obligation,  or  writing  obligatory,  sealed  with  his  seal,  and  to  the 
"  Court  here  shewn,  whose  date  is  the  day  and  year  aforesaid,  ac- 
"  knowledged  himself  to  be  held  and  firmly  bound  unto  a  certain 
"  Lewis  Lestarjette,  in  the  sum  of  three  hundred  and  sixty-four  pounds, 

*  See  %  Da'l.  Rep.  194.  Stille  v.  Lynch.  Subsequent  to  the  decision  of  M'Cullough  v. 
Houston,  an  act  was  passed  to  render  Notes  negotiable,  dated  in  the  City  or  County 
of  Philadelphia,  and  containing  the  words  "  without  defalcation,"  &c.  4  vol.  State  Lazus, 
p.  102.  3  Ball.  Edit.  And  Notes  or  Bills  difcounted  at  the  Bank  of  Pennsylvania  were 
placed  on  the  footing  of  foreign  Bills  of  Exchange  (except  as  to  damages)  by  an  Act 
passed  the  30  March  1793.  3  vol.  329.  It  is  not  to  be  disguised,  however,  that  the 
authority  of  M'Gullough  v.  Houston,  has  often  been  doubted  in  the  argument  of  Coun- 
sel, and  sometimes  shaken  by  the  opinion  of  the  Court.  In  Ludlow  v.  Bingham,  in  the 
High  Court  of  Errors  and  Appeals,  July  sessions  1799,  Mr.  Shippen,  the  present  Chief 
Justice,  and  Mr.  Addison,  then  the  president  of  a  Circuit  of  Courts  of  Common 
Pleas,  declared  that  a  Note  "  expressed  in  commercial  form  was  negotiable  upon  com- 
mercial principles,"  notwithstanding  the  case  of  MiCuilough  v.  Houston,  and  in- 
dependent of  the  A<a  of  Assembly.  Ms  S.  S.  Rep. 
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"  twelve  shillings,  sterling  money,  in  gold  or  silver  specie  at  the  rate  of    1789. 

"fair  shillings  and  eight  pence  to  the  dollar,  or  one  pound  one  shilling  and  Lx'-y^-J 

*«  nine  pence  to  the  guinea,  to  be  paid  to  the  said  Lewis,  his  certain 

"  attorney,  executors,  administrators  and  assigns,  when  he  should  44.5 

**  afterwards  be  thereto  required.  And  the  said  James  Cummings,  in 

'*  fa£l  saith,  that  the  same  sum  of  money,  or  any  part  thereof,  be- 

11  ing  in  no  wise  paid  or  satisfied,  a  certain  Joseph  Parker,  for  whose 

«  use  and  benefit  the  obligation  or  writing  obligatory  aforesaid,  wa8 

«  made  as  aforesaid,  afterwards,  to  wit,  on  the  twelfth  day  of  Mays 

«  in  the  year  of  our  Lord,   1784,  at  the  county  aforesaid,    by  his 

«  certain  deed  of  assignment  on  the  obligation  or  writing  obliga- 

«  tory  aforesaid,  under  his  hand  and  seal  duly  made  and  executed, 

«  befow  two  credible  witnesses,  did  assign,  indorse  and  make  over 

"  the  obligation  or  writing  obligatory  aforesaid,  'to  the  said  Joseph 

«  Lynn,  as  by  the  same  deed  of  assignment,  to  the  Court  here  shewn 

«  appears.     And  the  said  James  Cummings  further  in  fa£t  saith  that 

«  the  said  Joseph  Lynn  afterwards,  to  wit,  on  the  8th  day  of  Sep- 

«  tember,  in  the  year  last  aforesaid,  at  the  county  aforesaid,  the  said 

«  sum  of  money,  or  any  part  thereof,  being  in  no  wise  paid  or  satis- 

«  fied,  by  his  certain  deed  of  assignment  on  the  said  writing  obligatory 

«  under  his  hand  and  seal  duly  made  and  executed,  before  two  cre- 

«  dible  witnesses,  did  assign,  indorse,  and  make  over  the  said  obli- 

"  gation,  or  writing  obligatory,  to  the  said  George  Turner  for  value 

«  received  of  him.     And  the  said  James  Cummings  further  in  fa£l 

«  saith,  that  the  said  Joseph  Lynn,  in  and  by  his  said  deed  of  assign- 

«  ment  did  covenant  and  agree  to  and  with  the  said  George  Turnert 

«  and  his  assigns,  that  the  sum  of  money  aforesaid  should  be  well  and 

«  truly  paid  to  the  said  George  Turner,  or  his  assigns,  agreeably  to 

«  the  said  obligation,  or  writing  obligatory,  as  by  the  same  deed  of 

«  assignment  to  the  Court  here  shewn  appears.  And  the  said  James 

«  Cummings  further  in  fa£t  saith,  that  the  said  George  Turner  after- 

*<  wards,  to  wit,  on  the  1 8th  day  of  November,  in  the  year  last  afore- 

»  said,  at  the  county  aforesaid,  the  said  sum  of  money,  being  in  no 

«  wise  paid,  or  satisfied,  did  by  his  certain  deed  of  assignment,  on 

«  the  said  obligation  or  writing  obligatory  duly  made  and  executed, 

«  under  his  hand  and  seal,  before  two  credible  witnesses,  assign,  in- 

«  dorse,  and  make  over  the  said  obligation  or  writing  obligatory, 

«  to  the  said  James  Campbell  and  Stephen  Kingston,   and  their  assigns, 

«  for  value  received  of  them,  and  by  the  same  deed  of  assignment 

«  the   said  George  did  then  and  there  covenant  with  the  said  James 

"  Campbell  and  Stephen  Kingston,  and  their  assigns,  that  the  said  sum 

«  of  money  should  be  well  and  truly  paid  to  the  said  James  Camp- 

«  bell  and  Stephen  Kingston,  or  their  assigns,  agreeably  to  the  said  ob- 

"  ligation  or  writing  obligatory,  as  by  the  same  deed  of  assignment 

"  to  the  Court  here  shewn  appears.     And  the  said  James  Cummings 

((  further  in  fa£t  saith,  that  the  said  James  Campbell  and  Stephen  King- 

«  ston  afterwards,  to  wit,  on  the  eighteenth  day  of  December,  in  the 

"  year  last  aforesaid,  at  the  county  aforesaid,  the  said  sum  of  mo- 

•*  ney  being  in  no  wise  paid  or  satisfied,  by  their  certain  deed  of 

"  assignment  on  the  said  obligation  or  writing  obligatory  duly  made 
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1789,  «  and  executed,  under  their  hands  and  seals,  before  two  credible 
<«<*'"v"^  "  witnesses,  did  assign,  endorse,  and  make  over  the  obligation  or 
"  writing  obligatory  to  the  said  James  CummingSf  and  by  the  same 
i(  deed  of  assignment,  the  said  James  Campbell  and  Stephen  Kingston 
«  did  then  and  there  covenant,  with  the  said  James  Cummings,  that 
li  the  said  sum  of  money  should  be  well  and  truly  paid  to  the  said 
ft  jfames  Cummings,  agreeably  to  the  said  obligation  or  writing  obli- 
'*  gatory,  as  by  the  same  deed  of  assignment  to  the  Court  here  shewn 
«  appears.  Yet  the  said  Nicholas  Eveleigh,  or  the  said  Joseph  Par- 
(i  her,  or  the  said  Joseph  Lynn,  or  the  said  George  Turner,  or  the  said 
"  James  Campbell,  or  Stephen  Kingston,  the  sum  of  money  aforesaid, 
"  or  any  part  thereof,  to  the  said  James  Cummings,  although  often 
"  required,  hath  not  paid,  by  reason  whereof  action  hath  accrued 
"  to  the  said  James  Cummings,  to  demand  and  have  the  sa;d  sum  of 
"  money  of  and  from  the  said  Joseph  Lynn :  Nevertheless  the  said 
«'  Joseph  Lynn,  the  same  sum  of  money,  or  any  part  thereof,  to  the 
"  said  James  Cummings  hath  not  paid,  although  to'  do  this  the  said 
««  Joseph  Lynn  afterwards,  to  wit,  on  the  19th  day  of  the  same 
«  month  of  December,  in  the  year  last  aforesaid,  at  the  county  afore- 
"  said,  was,  by  the  said  James  Cummings  required,  but  the  same  to 
"  him  to  pay  hath  hitherto  refused,  and  still  doth  refuse,  to  the  da- 
"  mage  of  the  said  James  Cummings,  One  thousand  pounds,  lawful  mo~ 
"  ney  of  the  State  of  Pennsylvania,  and  thereof  he  bringeth  suit,  &c." 

The  Defendant  craved  Oyer  of  the  bond,  condition,  and  assign- 
ments stated  in  the  declaration,  which  was  given  in  the  following 
words : — • 

<l  South  Carolina. 

"KNOW  all  men  by  these  presents,  that  I  Nicholas  Eveleigh, 
"  of  the  said  State,  planter,  am  held  and  firmly  bound  unto  Lewis 
<c  Lestarjette,  merchant,  in  the  full  and  just  sum  of  three  hundred 
"  and  sixty  four  pounds,  twelve  shillings,  sterling  money,  in  gold 
il  or  silver  specie,  at  the  rate  of  four  shillings  and  eight  pence  to 
"  the  dollar,  or  one  pound,  one  shilling  and  nine  pence  to  the 
<c  guinea,  to  be  paid  unto  the  said  Lewis  Lestarjette,  his  certain  attor- 
'*  ney,  executors,  administrators,  or  assigns :  To  which  payment 
<{  well  and  truiy  to  be  made  and  done,  I  bind  myself,  and  each 
u  and  every  of  my  heirs,  executors,  and  administrators,  firmly  by 
"  these  presents,  sealed  with  my  seal,  and  dated  the  sixth  day  of  Fe  • 
"  brnary,  in  the  year  of  our  Lord,  one  thousand  seven  hundred  and 
«  eighty-four. 

"  The  condition  of  the  above  obligation  is  such,  that  if  the  above 
(t  bound  Nicholas  Eveleigh,  his  heirs,  executors,  or  administrators, 
"  shall  and  do  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  above 
*'  named  Lewis  Lestarjette,  his  certain  attorney,  executors,  admi- 
"  nistrators,  or  assigns,  the  full  and  just  sum  of  one  hundred,  and 
«  eighty-two  pounds,  six  shillings,  sterling  money,  in  gold  and  sil- 
"  ver  specie,  at  the  rate  of  four  shillings  and  eight  pence  to  the 
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"  dollar,  or  one  pound,  one  shilling  and   nine  pence  to  the  guinea,    1789. 
"  with  interest  from  the  date  hereof,  on  or  before  the  first  day  of  u*-*\-"vJ 
*«  January,  which  will  be  in  the  year  of  our  Lord,  one  thousand 
il  seven  hundred  and  eighty-five,  without  fraud  or  further  delay, 
"  then  the  above  obligation  to  be  void  and  of  non-effe£t,  or  else 
"  to  remain  in  full  force  and  virtue. 

N.  EVELEIGH."  (L.  S.) 

Sealed  and  delivered 
in  the  presence  of 

John  M'Queen. 

"  N.  B.  This  bond  is  a  renewal  of  an  old  debt  contracted  by  Col, 
*"*  N.  Eveleigh  to  Mr.  Jos.  Parker,  for  the  above  amount,  in  the  year 
"  1780.  L.  LESTARJETTE." 

"  I  DO  hereby  assign  all  my  right,  title,  claim,  property,  and 
"  demand  of  the  within  bond  to  Joseph  Lynn,  of  the  city  of  Phila- 
*«  delphia,  merchant,  for  his  sole  use  and  benefit,  for  value  received, 
«  12th  May,   1784. 

Witness.  JOS.  PARKER."     (L.  S.) 

Cropley  Rose, 
Alexander  Major. 

"  I  DO  hereby  assign  at  the  request,  and  with  the  consent  of 
"  the  above  signed  Joseph  Parker,  all  my  right,  title,  claim,  pro- 
"  perty,  and  demand,  of,  in  and  to  the  within  bond,  to  George  Tur- 
"  tier,  of  Philadelphia,  for  his  sole  use  and  benefit.  Value  received 
«  of  him,  this  twenty-eighth  day  of  September,   1784. 

Witness.  JOSEPH  LYNN."     (L.  S.) 

Jacob  Baker, 

Cad.  Morris. 

"  I  DO  hereby  assign  all  my  right,  title  claim,  property,  and 
"  demand  of,  in  and  to  the  within  bond,  to  Messrs.  James  Camp- 
"  bell  and  Stephen  Kingston,  of  Philadelphia,  merchants,  for  their 
«  joint  use  and  benefit :  Value  of  them  received,  this  eighteenth 
f<  day  of  November,   1784. 

Witness.  G.  TURNER."     (L.  S.) 

Alexander  Major, 

Henry  M.  Van   Slingen. 

«  We  do  hereby  assign  all  our  right,  title,  claim,  interest,  pro- 
"  perty,  and  demand  of,  in  and  to  the  within  bond,  to  James  Cum- 
"  mings,  of  Charleston,  merchant,  for  his  use  and  benefit :  Value  re- 
tt  ceived  in  account  with  him,  Philadelphia  ,   18th  December,  1784. 
JAMES  CAMPBELL,  (L.  S.) 

Witness.  STEPHEN  KINGSTON."    (L.  S.) 

Jamis  Ranktn, 
Alexander  Majo;eu 
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1789.  Upon  this,  the  Defendant  demurred  for  the  variance  between  the 
covenants  stated  and  assigned  in  the  declaration,  and  the  covenants 
appearing  upon  Oyer  of  the  bond,  condition,  and  assignments  : 
And  upon  a  joinder  in  demurrer,  the  question  was  brought  before 
the  Court,  Whether  this  a£tion  of  Covenant  could  be  maintained  on 
Lynns  assignment  ?  which  was  argued  at  the  last  term,  by  Tilgh- 
man  and  Sergeant,  for  the  Defendant ;  and  Lewis  and  Ingersoll  for 
the  Plaintiff. 

For  the  Defendant,  it  was  contended,  in  support  of  the  demurrer, 
that  the  assignment  by  Parker,  was  not  within  the  a&  of  assembly, 
1  State  Laws,  77.  for  Lestarjette  was  the  legal  obligee,  and  Parker  on- 
ly the  obligee  in  interest ;  and,  as  no  suit  could  have  been  main- 
tained in  Parker's  name,  arguments  drawn  from  the  a£t.  cannot  ap- 
ply to  support  the  present  action,  but  the  assignment  must  be  con- 
sidered as  made  at  common  law. 

That  although  Turner  might  have  sued  Lynn,  yet,  as  it  was  only 
an  equitable  assignment,  which  is  the  case  in  respeft  to  all  choses  in 
efiion,  where  positive  law  does  not  interpose,  Turner's  assignee 
could  not  support  such  an  action,  2  Fez.  181.  IP.  Will.  252.  2 
Black.  Rep.  114-0.  Cro.  J.  179.  The  assignment  is  only  an  autho- 
rity to  receive  the  money ;  or,  at  most,  a  covenant,  that,  if  Lynn 
received  it,  he  would  pay  it  to  "his  assignee.  There  is  nothing  like 
an  express  covenant  on  the  part  of  Lynn ;  though,  relying  on  the 
word  assigned,  it  will,  perhaps,  be  contended,  that  there  is  an  im- 
plied covenant.  But  that,  (as  it  is  already  observed)  is  only  an  au- 
thority to  receive  the  money  ;  and  the  assignor  can  be  guilty  of 
no  breach,  unless  he  interferes  with  the  recovery  of  his  assignee. — 
1  L.  Raym.  683.  3  Keb.  304.  2  L.  Raym.  1242.  12  Mod.  553. 
1  Mod.  113.  The  law,  indeed,  will  make  a  covenant  where  a  man 
contravenes  his  agreement,  by  deed  under  hand  and  seal.  See  11 
Mod.  171.  Cro.  E.  157.  But  no  aclion  of  covenant  has  ever  been 
brought  in  England  by  the  assignee  of  a  bond  against  the  assignor, 
which  furnishes  a  strong  argument  that  no  such  action  will  lie ; 
1.  L.  Raym.  683.  12  Mod.  553.  And  there  has  been  no  judgment 
of  any  Court  in  Pennsylvania  upon  this  point.  The  law  is  clear 
with  respecl:  to  chattels  in  possession,  that  then  an  express  warranty 
is  necessary.  2  Salk.  210.  1  Stra.  459.  See  Bull.  N.  P.  272.  Pro- 
missory notes  are  assignable  to  this  effe£t  by  positive  statute  ;  for,  at 
common  law,  the  indorsee  could  not  sue  the  indorser  in  his  own 
name.     See  1  State  Laws,  77. 

That,  at  least,  due  diligence  ought  to  have  been  used  to  obtain 
the  money  from  the  obligor,  as  in  the  case  of  bills  of  exchange,  or 
promissory  notes,  where  a  demand  should  not  only  be  proved,  but 
alleged,  or  it  would  be  fatal  on  a  writ  of  error.  See  Doug.  In 
the  present  case  no  action  was  ever  brought,  nor  any  other  attempt 
alleged  to  have  been  made  for  the  recovery  of  the  money,  from  the 
person  who  was  originally  bound  to  pay  it. 
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For  the  Plaintiff,  in  answer  to  these  obje&ions,  it  was  insisted,  1789. 
that  the  assignment  was  under  the  a£t  of  Assembly;  and  the  following  »— ~>—' 
books  were  cited,  1  Bac.  Abr.  527.  30.  2  Com.  Dig.  560.  a.  4. 
2  5ki.  Rep.  1640.  L.  Raym.  442.  1  Srt/I.  133.  That,  by  all  the 
cases  cited,  it  appeared,  that  the  word  assigned  amounts  to  a  cove- 
nant that  the  money  should  be  paid ;  that  it  was  immaterial  whether  the 
assignment  was  legally  made  to  Lynn,  or  not ;  since,  if  he  had  assign- 
ed what  he  had  not  a  right  to  assign,  that  would  in  itself  be  a  breach 
to  support  an  action  of  covenant ;  that  a  bill,  originally  negotiable, 
will  be  so  in  the  hands  of  every  indorsee,  although  the  indorsement 
should  not  be  to  order.  1  Black.  295.  1  Stra.  557. — And  that  as 
this  bond  was  assignable  in  its  nature, by  virtue  of  an  a£r.  of  Assem- 
bly, the  Defendant,  having  undertaken  to  assign  it,  rendered  himself 
liable  in  an  adHon  of  covenant  to  every  subsequent  assignee.  And 
that  if  a  demand  was  at  all  necessary,  it  sufficiently  appeared  in  the. 
general  allegation  in  the  declaiation. 

The  Chief  Justice  now  delivered  the  unanimous  opinion  of 
the  Court: — That  the  assignment  by  Joseph  Parker  to  Joseph  Lynn- 
was  not  an  assignment  according  to  the  a£f,  of  Assembly  (  1  State 
Laws  77.)  but  only  a  transfer  of  the  equitable  interest  in  the  bond;  and 
that  Joseph  Lynn  could  not  by  virtue  thereof  maintain  an  a£Hon  a- 
gainst  the  obligor  in  his  own  name.  The  bond  was  payable  to 
Lestarjette;  and,  although  Parker  might  have  released  it,  it  could 
only  at  common  law  be  sued  or  assigned  by  the  former.  See  Jenk. 
Cent.  221.  ca.75. 

That  Joseph  Lynn,  the  Defendant,  only  assigned  his" equitable  in- 
terest in  the  bond  to  George  Turner.  It  appears  indeed  manifestly 
by  the  previous  assignment  of  Joseph  Parker  (which  was  equally 
known  to  Turner  and  to  Lynn)  that  he  had  no  other  interest  to  as- 
sign. It  is,  therefore,  the  mere  transfer  of  a  chose  in  aclion  ;  and, 
even  if  an  action  of  covenant  might  have  been  brought  by  George 
Turner  against  Lynn  on  the  word  assigned;  yet,  no  such  action  could 
be  maintained  against  him  by  the  present  Plaintiffs,  as  Lynn's  assign- 
ment is  not  made  to  George  Turner  and  his  assigns. 

That  the  covenant  implied  by  the  word  assigned,  extends  only  to 
this,  that  the  assignee  should  receive  the  money  from  the  obligor  to 
his  own  use ;  and,  if  the  obligee  should  receive  it,  that  then  the  as- 
signor would  be  answerable  over  for  it. 

By  the  Couut  : — For  these  reasons  let  judgment  be  entered 
for  the  Defendant. 


QUESNEL  v.  MUSSY. 


THE  Defendant   was   brought  before    the  Court  on    a  Habeas 
Corpus,  when  the  following  fa&s  appeared  : — That    this    sun; 
Vol.  I.  L  1  1 
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1789.  had  been  instituted  against  him  by  Mr.  Vanuxem,  under  the  authority 
v— r**j  of  a  special  Letter  of  Attorney  from  the  Plaintiff,  who  resided  in  one 
of  the  United  States  •,  that  the  day  after  judgment  had  been  obtain- 
ed, another  person  arrived  with  a  general  Power  of  Attorney  from 
the  Plaintiff,  and  that  this  person,  without  consulting  IVlr.  Vanuxem, 
settled  with  the  Defendant,  to  whom  he  gave  a  general  release  in 
the  name  of  his  constituent.  It  appeared,  also,  that  the  latter  Power  of 
Attorney  was  only  authenticated  by  proof  of  the  hand  writing  of 
the  party,  and  of  the  subscribing  witnesses,  before  the  Mayor  of  this 
city. 

Lewis  moved  that  the  Defendant  might  be  discharged  by  virtue 
of  the  release. 

Du  Ponceau  objected,  1st,  That  the  authentication  of  the  general 
Power  of  Attorney  was  not  agreeably  to.  the  act.  of  Assembly  :  and, 
2dly,  That  a  general  power  is  not  a  revocation  of    a  special  one. 

Lewis  answered,  that  the  question  was  not,  whether  a  general 
power  is  a  revocation  of  the  special  one  ;  but  whether  it  was  a  suffi- 
cient authority  for  granting  the  release.  Of  this,  he  said,  there 
could  be  no  doubt ;  and,  with  respe£t  to  the  mode  of  authentica- 
tion, he  observed,  that  the  a£t  of  Assembly  relates  only  to  powers 
executed  in  a  foreign  country,  and  leaves  the  matter  here  to  common 
law  proof. 

The  Court  were  of  opinion,  that  the  general  power  was  suffici- 
ent for  the  purpose  of  the  release  •,  and  having  directed  the  person 
a£t ing  under  it,  to  enter  an  acknowledgment  of  satisfaction  on  the 
record,  they  ordered  the  Plaintiff  to  be  discharged. 


HOOTON  v.  will, 


DOMESTIC  ATTACHMENT. This  cause   being  remo- 
ved by  Certiorari   from   the    Common  Pleas,  now  came  be- 
fore the  Court  on  the  following   case,  stated  for  their  opinion : 

"  The  term  of  September,  in  the  Common  Pleas  for  the  county  of 
"  Philadelphia ,  in  the  year  of  our  Lord  1782,  began  on  the  4th  day 
"  of  September,  and  on  the  16th  day  of  September,  in  the  same  year, 
"  Judgment  was  entered  in  the  Court  aforesaid,  in  an  action  then 
"  depending  at  the  suit  of  the  Plaintiff,  above  named,  against  John 
"  Levinz,  which  action  had  been  brought  to  the  term  of  June,  in 
tc  the  same  year.  On  the  5th  day  of  the  same  month  of  September, 
'*  a  Domestic  Attachment  issued  out  of  the  same  Court,  at  the  suit  of 
"  John  MsFarland  against  the  said  John  Levinz,  and  was  served  oh 
"  the  lands  of  the  Defendant  on  the  same  day  at  1 1  o'clock  in  the 
"  morning.  No  auditors  were  ever  appointed,  nor  any  other  pro- 
"  ceedings  had,  under  the  said  attachment,  until  a  similar  case  was 
(l  stated  for  the  opinion  of  the  Court  of  Common  Pleas  for  the  coun- 
"  ty   aforesaid,  the   9th  day  of  November,  in  the  year  of  our  Lord 
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"  1784*.*  At  the  time  of  rendering  the  Judgment  aforesaid,  the  said     1789. 
cl  John  Levittz  was  seized  of  the  aforesaid  lands  in  fee,  and  so  con-  V-^-vO 
"  tinued   until  the  same  were  sold  under  the  same   Judgment,  by 
"  the   said  William  Willi  as  Sheriff  of  the  county,  in  whose  hands 
"  the  money  remains. 

"  The  question  submitted  to  the  Court  is,  whether  the  said  Ben- 
(i  jamin  Hooton,  or  the  said  John  M'-Farland,  is  entitled  to  receive 
«  the  money  from  the  Sheriff  ? 

The  case  was  argued  at  the  last  term,  by  Lewis,  for  the  Plaintiff, 
and  Ingersoll,  for  the  Defendant,  when  two  questions  were  made; — 
1st,  Whether  Hooton' s  Judgment  related  to  the  iirst  day  of  the  term, 
so  as  to  exclude  the  Domestic  Attachment,  in  his  favour:  And  2ily, 
Whether  the  Domestic  Attachment,  for  want  of  the  regular  continu- 
ances, was  not  out  of  Court  ? 

Lewis  contended,  1st,  That  the  act  of  Assembly,  and  English 
statute,  with  respect  to  docketing  Judgments,  extend  only  n  far. 
vour  of  subsequent  purchasers  for  a  valuable  consideration,  I  State 
Laws  463.  3  Black.  Comm.  420.  14  Fin.  tit.  Judgment  61 6.  Cro.  C. 
Hetl.  72.  S.  C.  under  the  Bankrupt  Laws  there  is  a  relation  to  the 
time  of  the  acl  of  bankruptcy  ;  and  yet  the  legal  relation  of  a  judge- 
ment to  the  first  day  of  the  term,  was  held  sufficient  to  defeat  the 
claim  of  the  Commissioners.  Sid.  271.  Skin.  257. 

2dly,  That  from  the  case  stated,  it  does  not  appear  that  Audit- 
ors have  been  appointed  under  the  Domestic  Attachment.  This, 
however,  is  not  so  material,  as  that  there  is  no  continuance  of  the 
cause.  There  is  not,  indeed,  any  law  which  directs  a  Judgment  in  a 
Domestic  Attachment ;  but  since  on  the  report  of  the  Auditors,  the 
business  is  to  be  settled,  till  that  is  done,  it  is  necessary  to  continue 
the  action  ;  as  in  the  cases  of  a  writ  of  Partition,  and  an  action  of  ac- 
count. See  1  State  Laws  121. 

Ingersoll,  on  the  first  point,  adverted  to  the  opinion  of  the  Court 
of  Common  Pleas,  (see  ant.  187)  and  urged  that  the  Domestic  Attach- 
mentLaw,  1  State  Laws  126.  was  to  be  considered  as  applying  to 
an  insolvent  debtor,  the  great  outlines  of  law  with  respect  to  a  bank- 
rupt. From  the  moment  that  die  attachment  is  in  the  hands  of  the 
Sheriff,  the  property  ceases  to  be  the  Defendant's,  and  must  be  dis- 
posed of  agreeably  to  the  a£t.  See  Comb.  33  Skin.  Under  a 
commission  of  Bankrupts,  which  is  thus  analogous  to  the  Domestic 
Attachment,  creditors  are  to  be  considered  as  purchasers,  and  nothing 
can  exclude  a  general  distribution,  but  an  execution  executed.  See 
Co.  Bank.  Law.  Fictions,  indeed,  ought  never  to  be  allowed  to 
work  an  injury  ;  but  if  the  technical  relation  of  a  Judgment  to  the 
first  day  of  the  term,  were  suffered  in  a  case  of  this  nature,  all  the 
expence  and  trouble  of  a  Domestic  Attachment  would  be  rendered 
oppressive  and  nugatory. 

*  See  the  cafe,  ant.  187.  The  opinion  given  in  the  Court  of  Comma  1  Plea',  was  only^ 
upon  the  firft  point  made  by  the  Plaintiff's  counsel,  merely  1  believe,  at  the  time  -of 
the  argument)  but  no  judgment  was  regularly  pronounced. 
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1789.  2d.  With  respect  to  the  second  point,  the  a£t  of  Assembly  as  to 
the  appointment  of  auditors,  is  merely  dire&ory  •,  and  continuances 
are  matters  of  mere  form,  which  may  be  entered  at  any  time ;  so 
that  the  Court  will  even  presume  it  to  have  been  done.  2  Har.  C.  P. 
312.  1  Stra.  139.  2  Barn.  Not.  172.  1  Stra.  136.  1  Sid.  53. 
60.— See  18  Vin.  tit.  Purchaser.  Preced.  in  Chan.  478.  Schlosser 
vs.  Lesher,  ant,  411. 

Lewis,  in  reply,  still  urged,  that  the  a£ls  for  docketing  Judg- 
ments, and  recording  Deeds,  were  only  made  in  favour  of  purchasers, 
and  although,  generally  speaking,  every  man  who  does  not  take  by 
descent,  is  called  in  law,  a  purchaser,  he  contended,  that  the  object 
of  those  acts  was  not  of  that  general  import,  but  merely  to  secure  per- 
sons who  had  paid  an  actual  and  immediate  consideration  for  the 
premises,  and  not  to  aid  those  who,  by  process  of  law,  were  endea- 
vouring to  recover  an  antecedent  debt,  which  was  the  case  in  a  do- 
mestic attachment.  The  attachment  when  levied  is  binding  between 
the  parties  j  but  it  does  not  affect  the  legal  relation  of  a  Judgment 
obtained  by  another  person ;  and  the  case  cited  from  Co.  B.  L.  is 
that  of  an  execution  taken  out,  but  not  levied.  See  Prec.  in  Chan. 
478. 

With  respect  to  the  omission  of  continuances,  he  answered,  that 
if  there  was  any  thing  to  enter  them  from,  and  day  has  been  given 
to  the  Defendant  from  time  to  time,  then  the  doctrine  and  authori- 
ties of  the  adverse  Counsel  would  apply.  But,  he  insisted,  that 
where  day  was  given  to  the  Defendant,  and,  afterwards,  nothing 
was  done  in  the  cause,  the  continuances  could  not  be  arbitrarily  en- 
tered in  the  manner  suggested  by  the  Defendant  s  Counsel. 

After  consideration,  the  Chief  Justice  delivered  the  opinion 
of  the  Court,  in  which  he  declared,  that  he  and  his  brethren  were 
unanimously  of  opinion  with  the  Plaintiff,  on  the  case  stated  ;  and 
directed  Judgment  to  be  entered  accordingly. 

Judgment  for  the  Plaintiff, 


PRIMER,  Plaintiff  in  Err.  *  KUHN. 


ERROR  from  the  Common  Pleas  of  Philadelphia  County.  On  the 
trial  of  the  cause  below,   (See  ant.  225)  a  bill  of  exceptions 
was  taken  to  the  opinion  of  the  Court  in  the  following  words  : 

"  Trespass  sur  le  case,  in  the  Common  Pleas,  Philadelphia  County  : 
'«  and  now  the  6th  day  of  February  1788,  upon  the  trial  of  this 
u  cause,  the  Counsel  for  the  Defendant,  under  the  Pleas  of  Non  As- 
"  sumpsit,  payment,  and  defalcation,  and,  in  order  to  maintain  the 
"  same  issue,  offered  to  give  in  evidence  a  certain  bond,  or  obliga- 
<(  tion  of  the  said  Ludivig  Kuhn  {proat  obligation)  assigned  {prout 
"  assignment)  entered  into  by  the  said  Plaintiff,  before  his  discharge 
"  under  the  Insolvent  Aft,  and  prayed   that  the  monies    thereon 
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'*  due  might  be  defalked  against  the  said  Ludwig  Kukri s  demand,      1789. 

"  which   it  was  argued,    had  commenced  after  his  said  discharge.  <— -v~~' 

"  To  this  the  Counsel   for  the  Plaintiff  objected,  and  prayed  the 

"  Court  not  to  admit  the  same  obligation  and  assignment  thereoi  in 

"  evidence  j  to  which  the  Court  assented,  and  over-ruled  the  testi- 

"  mony.     Whereupon    the  said   Counsel   for   the  Defendant,  did, 

"  then  and  there,  on  behalf  of  said  Defendant,  except  to  the  said 

"  opinion  of  the  Court,  and  did  then  and  there  request  of  the  said 

«  Court  to  put  their  seals  to  this  bill  of  exceptions,    which  was 

'*  granted  accordingly." 

To  the  bill  of  exceptions  a  memorandum  was  subjoined  by  the 
Counsel,  on  both  sides,  stating,  that  the  Plaintiff  below  had  notice 
of  the  bond  and  assignment  before  the  suit  brought,  but  not  before 
the  sale  and  delivery  of  the  goods  by  him  to  the  Defendant. 

The  refusal  of  the  Court  of  Common  Pleas  to  permit  the  bond  and 
assignment,  to  be  given  in  evidence,  was  the  error  now  alleged  ; 
and,  on  the  26th  of  September,  the  case  was  argued  by  Levy,  for  the 
Plaintiff  in  Error,  and  Sergeant,  for  the  Defendant. 

Levy.  Before  the  acts  of  Assembly  are  particularly  examined,  it 
may  be  proper  to  consider  some  of  the  inconveniences  that  existed, 
in  such  cases,  at  common  law.  Goods-  delivered  in  part  might,  per- 
haps, be  given  in  evidence  in  an  action  of  Assumpsit,  by  way  of  miti- 
gating the  damages,  but  not  under  a  plea  of  payment  to  a  specialty ; 
nor  could  the  Defendant  discount  any  no  te,  bill,  bond,  recognizance, 
or  judgment  entered  into  by,  or  obtained  against,  the  Plaintiff.  This 
necessarily  multiplied  suits  and  costs ;  and,  it  often  happened,  that 
a  Plaintiff,  in  desperate  circumstances,  recovered  against  a  Defend- 
ant to  whom  he  was,  in  fact,  indebted  in  a  greater  sum.  If,  indeed, 
by  accidental  circumstances,  his  action  was  brought  to  a  conclusion, 
earlier  than  the  Defendant's  cross  action,  he  might  receive  the  mo- 
ney, and  for  his  larger  debt,  become  utterly  insolvent  by  the  time 
the  Defendant  had  obtained  a  judgment. 

Inconveniences  of  this  kind  have  been  perceived  by  the  Legisla- 
ture, or  judicial  power,  of  the  most  enlightened  nations,  and  a  reme- 
dy, in  a  greater  or  less  degree,  provided.  See  Lord  Kaim  Prin.  of 
Eq.  201.  2.  3.  4.5.  and,  in  England,  even  before  the  statutes  had 
given  relief  in  the  Courts  of  Common  Law,  the  Courts  of  Equity 
endeavoured  to  provide  for  such  cases.  Show  Ca.  in  Pari.  17.  1  Fern. 
1,21.  2.  2  Fern.  428.  9.  Case  390.  2  P.  Will.  128. 

In  Pennsylvania  there  are  two  acts  of  Assembly  that  treat  of  this 
subject,  1  State  Laws  48.  and  Ibid  165.  It  is  observable  that  the 
first  general  provision  by  the  former  act,  passed  in  1705,  was  twen- 
ty-two years  previous  to  the  first  general  provision  of  the  same  na- 
ture in  England,  which  was  not  till  the  2  Geo.  2.  c.  22  seel.  13. 
The  latter  act  of  Assembly,  however,  is  copied,  almost  verbatim^ 
from  the  2  Geo.  2.  c.  22.  and  is  posterior  in  point  of  time. 

These  two  acts  of  Assembly,  made  in  pari  materia,  are,  then,  to 
be  considered  as  remedial  laws,  and  must  receive  a  liberal  construct 
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1789.  tion  :  And,  as  they  declare,  that  where  two  are  indebted  to  each 
*— -y-*'  other,  they  may  set  off  their  demands,  it  only  remainsto  investigate 
the  objections  which  are  urged  against  the  defalcation  contended 
for,  on  behalf  of  the  Plaintiff  in  error. 

The  Plaintiff  below,  in  effect,  says,  that  he  has  obtained  the  be- 
nefit of  the  insolvent  a£f  ;  and,  if  he  is  compelled  to  pay,  or  allow, 
this  bond  in  discount,  his  property  is  taken  away  to  pay  his  old 
debts.  This  is  true  ;  but,  it  is  to  be  answered,  by  remarking,  that 
the  very  insolvent  a<t ,  on  which  he  relies  for  the  protection  of  his 
person,  makes  his  future  effects  liable  for  debts  preceding  his  dis- 
charge ;  and  herein  consists  the  well  known  distinction  between 
bankruptcy  and  insolvency.  See  1  State  Laws  164.  seel.  7.  Jenk.  Cetit. 
256.  Case  49.  This  was  the  condition  upon  which  he  obtained  his 
liberty  ;  and,  having  obtained  it,  shall  he  be  thus  allowed  to  evade 
the  condition  ?  As,  upon  an  execution  against  him,  his  effects  would 
be  liable,  it  can  make  no  odds  to  him,  in  point  of  justice,  whether 
his  creditor  obtains  payment  by  a  cross  suit,  or  by  defalcation.  By 
the  former  mode,  indeed,  he  might  have  an  opportunity  of  secreting 
his  effects  the  moment  that  they  were  recovered  in  the  action  brought 
by  him,  and  thus  prevent  his  creditor  from  deriving  any  benefit  by  a 
subsequent  judgment  and  execution.  Such  practices,  however,  have 
been  too  frequent  to  escape  notice,  and  are  too  flagrant  to  be  coun- 
tenanced and  supported  in  a  Court  of  Law.  Besides,  the  right  of 
set-off  is  far  more  material  against  an  insolvent  debtor  than  any  other 
person  ;  for  it  is  contrary  to  conscience  that  he  should  recover  against 
those  to  whom  he  is,  in  truth,  indebted  in  an  equal  or  larger  sum. 
i  P.   Will   129. 

But,  the  Plaintiff  below  may  also  urge,  that  the  Plaintiff  in  Error 
is  an  assignee  with  whom  he  never  dealt.  See  1  State  Laws  48.  and, 
endeavour  to  establish  an  analogy  between  his  case,  and  that  of  a 
debt  due  to  a  man  in  right  of  his  wife,  which  cannot  be  set  off  in 
an  action  against  the  husband  on  his  own  bond.  Bull.  N.  P.  179. 
The  reason,  however  is  essentially  different.  What  is  due  to  a  hus- 
band in  right  of  his  wife,  he  must  sue  for  in  the  name  of  himself  and 
wife  -,  and,  as  discount  is  in  the  nature  of  a  suit,  to  permit  the  set- 
off in  the  case  alluded  to,  would  be  adding  a  party  to  the  suit,  that 
is  the  wife,  who  was  not  named  in  the  writ.  Besides,  debts  due  to 
the  wife  are  not  absolutely  vested  in  the  husband  ;  for,  if  he  does  not 
reduce  them  into  possession,  they  survive  to  her,  and  do  not  go  to 
his  executors. 

But  the  second  act  of  Assembly  does  not  say  any  thing  with  re* 
spect  to  the  party's  dealing  together  ,-  and  even  if  there  were  any  force 
in  an  objection  grounded  on  those  words,  the  answer  would  be  easy, 
that  the  assignee  of  ^negotiable y  or  assignable  instrument ,  is  as  much 
contracted  with  by  the  words  of  the  obligation,  "  and  his  assigns"  as 
the  original  obligee;  and,  under  the  arl:  ol  Assembly  he  is  equally 
the  "creditor"  of  the  obligor.     See  1  State  Laws  166. 
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To  illustrate  this  argument,  suppose  that  C  gives  his  bond  to  D,  1789. 
which  D  assigns  to  A  :  A  gives  his  bond  to  E,  which  E  assigns  to  C.  e^—/-»»J 
A  then  sues  C.  They  are  both  assignees  :  What  motive  of  policy, 
what  principle  of  construction,  could  in  this  case,  preclude  a  dis- 
count ?  It  is  the  objetr.  of  law  to  put  an  end  to  strifes  ;  and  the 
Courts  of  Justice  are  ever  anxious  to  prevent  an  unnecessary  circuity 
of  a£lion.  Under  the  statute  of  2  Geo.  2.  which  is  in  thesame  words 
with  the  a£ts  of  Pennsylvania,  the  Judges  of  Englandhave  permitted 
an  indorsement  after  the  suit  brought  to  be  discounted  ;  the  practice 
requiring  only  that  it  shall  be  proved  to  have  been  made  "  before  plea 
pleaded"  Cromp.  Pracl.  161.  And  the  case  in  2  Strange  1234,  makes 
no  question,  whether  an  assignee  may  discount,  but  merely  turns 
upon  the  time  of  indorsement. 

The  objection,  that  the  allowance  of  such  accounts  would  be  the 
means  of  preventing  insolvent  debtors  from  obtaining  a  subsistence, 
goes  much  too  deep  :  it  is  considering  inconveniences  arising  on  a 
question  which  clear  and  positive  law  has  determined  ;  for,  the  a£t 
of  Assembly  says  that  the  future  effects  of  an  insolvent  debtor  shall 
be  liable  to  the  payment  of  his  old  debts ;  and  the  Judges  of  the 
Courts  of  Common  Law  have  extended  the  principle  of  discount, 
by  a  most  liberal  equity,  far  beyond  the  words  of  the  statute  in  En- 
gland. 2  Bl.  Rep.  869. 

Sergeant,  for  the  Defendant  in  Error,  contended,  that  the  attempt 
to  pay  for  goods,  by  the  bond  of  an  insolvent  debtor,  purchased  at 
five  shillings  in  the  pound,  or,  perhaps  obtained  without  any  consi- 
deration, was  in  itself  an  act  against  conscience  ;  that  no  case  could 
be  shewn  of  a  discount  allowed  upon  an  indorsement  made  after  the 
action  brought  j  for,  Cromp.  161.  is  not  a  sufficient  authority  ;  that 
the  rule  of  retaining,  where  there  are  mutual  debts,  did  not  apply  ; 
and  that  a  set  off  must  be  of  a  demand  in  the  Defendant's  own  fight. 
He  cited  8  Fin.  557.  Bro.  ( Debt )  pi.  172.  Ibid.  (Condition) pi.  181. 
S.  C.  1  State  Laws  48.  3  Black.  304.  2  Geo.  2.  c.  22.  8  Geo.  2. 
e.  24.  Bull.   N.  P.   179. 

On  the  3d  of  OElober  the  Chief  Justice,  after  stating  the  case, 
delivered  the  opinion  of  the  Court  to  the  following  effect  : 

M'Kean,  Chief  Justice.  As  a  discharge  under  the  insolvent  laws, 
while  it  exempts  the  person  from  future  molestation,  leaves  the 
effects  of  the  Defendant  for  ever  liable  to  the  demands  of  his  cre- 
ditors, the  discharge  obtained  by  the  Defendant  in  Error  can  have 
no  operation  in  the  decision  of  this  cause. 

A  question  has  been  made,  whether  the  Plaintiff  in  Error  might 
have  defalked  his  bond  under  the  English  statutes  •,  the  first  of  which, 
takes  notice  of  mutual  debts,  Sec.  The  Judges  there  were,  indeed, 
of  opinion,  that  only  debts  of  the  same  dignity  could  be  set  off-,  but 
for  this,  I  can  discover  no  good  and  satisfactory  reason  ;  and  a  re- 
medy was  afterwards  provided  by  a  subsequent  statute,  which  de- 
clares, that  debts  of  different  natures  may  be  defalked. 

The  true  ground,  however,  for  the  decision  of  this  cause,  arises 
from  die  construction  of  the  several  ads  of  Assemby  for  the  relief 
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1789.  of  insolvent  debtors,  for  the  assigning  of  bonds,  and  for  defalcation  : 
And  the  last  of  these  acts  says,  that  "  if  two  or  more,  dealing  toge- 
"  ther  (which  words  are  not  to  be  found  in  either  of  the  English  sta- 
"  tutes)  be  indebted  to  each  other  upon  bonds,  &c."  when  an  ac- 
tion is  commenced,  the  Defendant  may  plead  payment,  and  give  his 
bond,  &c.  in  evidence  against  the  Plaintiff's  demand. 

If  then,  the  obligee  could  have  defalked  the  bond  in  question,  (of 
which,  we  think,  no  doubt  can  reasonably  be  entertained)  and  he 
has  legally  assigned  all  his  right  and  interest  in  it  to  the  Plaintiff  in 
Error,  why  should  not  the  assignee  be  entitled  to  the  same  advan- 
tage, since  the  act  for  the  assignment  of  bonds  has  placed  him  on 
the  same  footing  ? 

There  is  another  clause  in  the  defalcation  act,  which  provides, 
that  where  a  Plaintiff  and  Defendant  have  accounts  to  produce  one 
against  another,  they  may  refer  them,  and  the  report  of  the  referrees 
shall  have  the  effect  of  a  verdict :  Now,  although  the  words  are  con- 
fined to  the  case  of  accounts,  yet  the  construction  of  the  aft  has  li- 
berally extended  the  right  and  benefit  of  such  a  referrence,  to  every 
other  cause  of  action. 

For  the  sake  of  justice,  and  to  prevent  an  odious  multiplication 
of  suits,  we  think,  that  the  same  liberality  should  be  exercised  in  the 
case  before  us  ;  and  are  unanimously  of  opinion,  that  the  Judgment 
of  the  Court  below  ought  to  be  reversed. 

Judgment  reversed. 

GRAEME  et.  al  Adm'ors,  v.  HARRIS. 


r  I  'HIS  Cause  came  before  the  Court  on  a  case  stated,  which  was, 
■*•  in  substance,  as  follows : — The  intestate,  John  Grame,  in  his 
life  time,  to  wit,  in  December  term  1772,  obtained  a  Judgment  a- 
gainst  the  Defendant,  in  a  plea  of  debt,  in  the  County  Court  of 
Common  Pleas  of  Philadelphia.  He  afterwards  died,  being  resident 
at  the  time  of  his  death  in  Great-Britain,  of  which  kingdom  he  was 
a  subject.  Upon  his  decease  the  Plaintiffs  obtained  Letters  of  Ad- 
ministration from  the  Archbishop  of  York,  in  the  said  kingdom, 
which  bore  date  the  25th  of  June  1784;  but  to  this  action,  which 
was  a  scire  facias  to  revive  the  above-mentioned  Judgment,  the  De- 
fendant pleaded,  that  the  Plaintiffs  never  were  Administrators :  Issue 
was  thereupon  joined;  and  this  question  submitted  to  the  opi- 
nion of  the  Court,  whether  under  the  authority  of  the  Letters  «f 
Administration  granted  by  the  Archbishop  of  York,  the  Plaintiffs 
could  maintain  the  present  action  ? 

The  point  was  argued  on  the  26th  of  September,  by  Raivle,  for  the 
Plaintiffs,  and  by  Sergeant  and  Swift  for  the  Defendant. 

Raivle  relied  on  the  act  of  Assembly,  which  declares,  that  Letters 
of  Administration  granted  out  of  the  Province  were  sufficient  for  the 
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purpose  of  bringing  actions.  State  Laws,  30.  He  urged,  that  this  1789. 
fow,  as  well  as  other  laws  of  the  province,  was  recognized  and  con-  ^^v>J 
firmed  by  the  a£t  of  the  28th  of  January,  1777  ;  that  such  1.  -tu-rs  of 
administration  were  a  competent  authority  by  the  law  of  nations  ; 
Godb.  33.  47.  and  that  it  had  been  determined  in  a  sister  State,  that 
letters  of  administration  granted  in  New-Fork,  were  sufficient  to 
maintain  actions  in  Connecticut.     Kirb.  Rep.  270. 

Sergeant  and  Swift  contended,  that  the  necessary  operation  of  the 
Revolution,  had  altered  the  law  declared  in  the  a£t  of  Assembly, 
and  the  words  "  out  of  the  province"  were  evidently  meant  of 
places  within  the  British  dominions.  They  urged,  that  this  was 
an  attempt  to  give  more  force  to  the  letters  of  administration,  than 
they  would  be  entitled  to  even  in  the  British  dominions  ;  for,  if 
there  were  bona  notabilia  in  England,  and  in  Ireland,  letters  of  ad- 
ministration must  be  taken  out  in  both  kingdoms.  2  Bac.  Abr.  399. 
11  Vin.  59.  pi.  6.  ibid.  74.  pi.  1.  or,  even  if  there  were  bona  no- 
tabilia in  two  different  provinces,  as  Canterbury  and  York,  letters 
of  administration  must  be  granted  in  each.  Palm.  163.  The  argu- 
ments ab  inconvenientiy  are  likewise  in  favour  of  the  Defendant  •,  for, 
if  this  authority  is  good,  the  creditors  of  the  intestate  must  pursue 
the  administrators  in  England,  or  any  foreign  country,  where  the 
law  differs  with  respe£t  to  the  priority  of  debts.  Besides,  the  secu- 
rity given  by  administrators,  is  only  with  relation  to  the  apparent 
value  of  the  personal  estate  where  administration  is  granted. — See 
2  State  Laivs  41.      Art.  of  Confed.   art.   4.      Const.  Penn.   seel.   34. 

The  Court,  having  considered  the  case  and  arguments,  were  una- 
nimously of  opinion,  that  the  letters  of  administration,  granted  by 
the  archbishop  of  York,  were  not  a  sufficient  authority  to  maintain 
aft  action  in  this  Commonwealth  •,  and  gave 

Judgment  for  the  Defendant. 


B1TNNER  v.  NEIL. 


•TpKIS  cause  Was  removed  by  Habeas  Corpus  from  the  Court  of 
*f  Common  Pleas  of  Philadelphia  County,  and,  on  the  trial  a  ver- 
dict was  found  in  favour  of  the  Plaintiff,  for  £.  4.  10.  8,  which  the 
Defendant  paid  to  the  Prothonotary,  and  then  moved  to  stay  proceed- 
ings, contending,  that  as  the  Plaintiffs  demand  was  reduced  beJow 
£.  10.  by  a  direct  payment,  and  not  by  discount,  or  set  off,  the 
Plaintiff  must  pay  the  costs. 

The  Plaintiff,  on  the  other  hand,  obtained  a  rule  to  shew  cause, 
why  the  Defendant  should  not  pay  double  costs,  under  the  a£l  of 
Assembly,  which  provides,  that,  if  the  Defendant  removes  the  cause, 
and  a  sum  under  £.  50.  is  found  for  the  Plaintiff,  the  Defendant 
shall  pay  double  costs. 
Vol.  I.  M  m  m 
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1789.        After  argument,  by  Swift,  for  the  Plaintiff,  and  Tilghman,  for  the 
trf^-v-^O  Defendant,  the  rule  to  stay  proceedings  was  made  absolute  ;  and 
the  rule  for  payment  of  double  costs  was  discharged. 


THOMPSON,  Plf.  in  Err.  v.  MUSSER  :  Two  Adions. 


•""pHESE  anions  were  removed  by  writs  of  Error  from  the  Com* 
■*•  mon  Pleas  of  Lancaster  County ;  and,  on  return  of  the  re- 
spective records,  the  proceedings  appeared  to  have  been  as  fol- 
low : 

1.  On  the  first,  or  larger,  record,  it  appeared,  that  a  Capias  in 
an  action  of  Debt  in  the  Detinet,  issued  at  the  suit  of  John  Musser 
against  John  Thompson,  for  200,000  weight  of  tobacco;  and  the  decla- 
ration set  forth  a  penal  bill,  dated  the  3d  of  January,  17S4,  by  which 
John  Thompson  binds  himself  in  the  penalty  of  200,000  weight  of  net 
crop  tobacco,  of  the  inspection  of  Fredericksburgh,  or  Falmouth,  on 
Rappahannock  river,  in  Virginia,  to  pay  100,000  weight  of  tobacco, 
of  the  same  inspection,  to  John  Musser,  or  his  assigns,  as  soon  as  it 
could  be  collected  of  those  who  are  indebted  to  the  said  John  Mus- 
ser, and  the  Obligor  ;  but  the  said  John  Thompson  agrees,  that,  in  case' 
it  cannot  be  collected,  or  obtained,  he  will  be  answerable  for  the 
same." — After  Oyer  of  the  bill,  the  Defendant  pleaded  payment,  the 
Plaintiff  replied  non  solvit,  and  thereupon  issue  was  joined. 

The  cause  was  tried  at  Lancaster,  on  the  7th  of  December,  1786-, 
when  the  Plaintiff  below  gave  in  evidence  the  penal  bill  stated  in 
the  declaration,  upon  which  an  indorsement  was  made  and  sub- 
scribed on  the  25th  of  May,  1785,  that  "  it  was  agreed  by  the 
parties,  that  the  within  tobacco  should  be  settled  at  the  current 
price  at  Fredericksburgh,  on  the  1st  of  May,  1784;  at  which  time 
the  within  bond  is  considered  due,  and  is  to  carry  interest  from  the 
date."  There  was,  likewise,  a  receipt  on  the  back  of  the  bill,  signed 
by  Musser 's  attorney  in  fact,  on  the  fifth  of  July,  1785,  acknow- 
ledging that  he  "  received  the  within  bill  in  full." 

On  behalf  of  the  Defendant  below,  two  indentures  were  given 
in  evidence,  from  which,  it  appeared,  that  th.>  Plaintiff  and  De- 
fendant had  entered  into  a  copartnership,  for  carrying  on  an  in- 
land trade  during  a  limited  period ;  and  on  the  indenture  last  made 
'between  them,  a  memorandum  was  endorsed,  dated  the  3d  of 
January,  1784,  setting  forth  the  receipt  of  the  two  penal  bills, 
on  which  the  present  actions  were  brought,  and  declaring  that  the 
same,  when  paid,  were  to  go  in  discharge  of  what  was  due  from 
Thompson  to  Musser.  Several  letters  were  read  from  the  latter  to 
the  former,  in  which  it  was  confessed,  "  that  Musser  had  no  other 
e-him,  but  upon  these  bonds,  against  Thompson,  and  that  every  pay- 
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ment,  which  had  been  made  since  they  were  given,  was  on  their  1789. 
account.  The  payment  of  a  note  for  £.  46.  was  then  proved,  u**\-0 
and  an  agreement,  which  had  been  entered  into  by  Musser,  that 
"  on  the  payment  of  £.  450  specie,  and  the  remainder  that  may 
appear  due  in  warrants  on  the  Treasurer  of  the  State  of  Virginia, 
which  are  received  there  in  taxes  at  par,  or  equal  to  gold  and  silver, 
allowing  Musser  at  the  rate  of  12!:  per  cent,  on  the  whole  amount 
of  the  said  warrants,  the  same  shall  be  a  -ufficient  discharge  of  the 
bill."  To  prove  the  payment  of  Virginia  warrants,  according  to 
the  terms  of  the  foregoing  agreement,  a  receipt  was  produced  from 
Musser  $  attorney,  dated  the  5th  of  July,  1786,  to  this  effect : 
"Received  from  John  Thompson,  f.  1668  11  6T  Virginia  cur- 
rency in  warrants  on  the  Treasury  of  Virginia,  which  is  ettled  in 
specie,  at  £,  1484  4  4.  Virginia  currency;  being  in  lull  payment 
of  his  bond  to  John  Musser,  dated  the  3d  of  January,  1784,  for 
100,000  weight  of  net  crop  tobacco,  of  the  inspection  of  Fredericks-, 
burghy  or  Falmouth,  in  Virginia."  And,  in  order  to  shew  that  the  war- 
rants thus  paid,  were  receivable  in  taxes,  at  par,  or  equal  to  gold 
and  silver,  the  Counsel  for  the  Defendant  below,  offered  to  read 
an  act  of  the  Legislature  of  Virginia,  (which  contained  a  recital  of 
a  preceding  act)  on  that  subject,  from  a  pamphlet,  stitched  in  blue 
paper,  with  the  following  title  page  : — "  Acts  passed  at  a  General 
*'  Assembly  of  the  commonwealth  of  Virginia,  begun  and  held  at 
"  the  public  buildings  in  the  city  of  Richmond,  on  Monday  the 
"  3d  day  of  May,  in  the  year  of  our  Lord  1784. — Richmond :  Printed 
"  by  John  Dunlap,  and  James  Hayes,  Printers  to  the  Common- 
"  wealth."  But  the  reading  this  act  being  objected  to,  on  the 
ground,  that  it  was  not  legally  authenticated,  the  Court  over-ruled 
the  evidence  •,  and  a  Bill  of  Exceptions  to  their  opinion  was  tendered 
and  allowed. 

The  Jury  gave  a  verdict-  for  Musser,  saying,  that  "  They  find 
"  114,236  weight  of  net  crop  tobacco,  of  the  inspection  of  Fre- 
"  dericksburgh,  or  Falmouth,  on  Rappahannock  river,  to  be  due  to 
"  the  Plaintiff  from  the  Defendant,  value  £.  2000,  with  sixpence 
"  damages  and  sixpence  costs."  Whereupon  judgment  was  en- 
tered generally. 

II.  On  the  second,  or  smaller,  record,  it  appeared,  that  an  action 
of  debt  in  the  detinet,  for  200,000  weight  of  net  crop  tobacco,  of  the, 
inspection  of  Richmond,  or  Petersburg/:,  in  Virginia,  was  brought  on 
another  penal  bill  of  the  same  date,  by  which  "  John  Thompson 
binds  himself  in  the  penalty  of  200,000  weight  of  tobacco,  to  pay 
to  John  Musser,  100,000  weight  of  tobacco,  of  the  last  mentioned 
inspection,  at  or  before  the  1st  of  May  next  ensuing  the  date  of  the 
bill."  The  pleadings  were  the  same  in  this,  as  in  the  preceding 
case;  but  the  declaration  being  erroneously  for  tobacco  of  the  in- 
spection of  "  Fredericksburgh,  or  Falmouth,  in  Virginia,  on  Rappahan- 
nock river,"  the  Plaintiff's  Counsel,  after  the  Jury  were  sworn, 
moved  to  amend  the  declaration,  agreeably  to  the  tenor  and  pur* 
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1789.  port  of  the  writ,  by  striking  out  those  words,  and  inserting,  "  Rich- 
i^yy  mond,  or  Petersburg!}  ;"  which  the  Court  allowed,  without  the  con- 
sent of  the  Defendant,  and  directed  the  same  Jury  to  be  again  im- 
mediately sworn  for  the  trial  of  the  cause.  This  being  done,  and 
the  Jury  gone  from  the  bar,  the  attornies  of  both  parties,  signed 
an  agreement,  that,  «  as  it  was  then  very  late,  the  Prothonotary  of 
the  Court  might  receive  the  verdicl:,  and  that,  if  necessary,  they 
would  afterwards  mould  it  into  form." 

The  verdi6t  then  finds,  "  17,8.33  weight  of  net  crop  tobacco, 
of  the  inspection  of  Richmond,  or  Petersburgh,  in  Virginia,  to  be 
due  to  the  Plaintiff  from  the  Defendant,  on  the  bill  aforesaid,  and  the 
true  value  thereof  to  be  £,  446  6  6.  Pennsylvania  currency,  with 
sixpence  damages,  and  sixpence  costs:"  Whereupon  judgment 
was  also  entered  generally. 

Upon  these  records  the  general  errors  were  assigned,  and  in  nulla 
est  erratum  pleaded  in  both  causes.  They  were  argued  together, 
first  at  Lancaster,  and  afterwards,  in  two  different  terms,  at  Phi- 
ladelphia, by  Bradford,  Lewis,  and  Wilson,  for  the  Plaintiff  in  Error  ; 
and  by  Chambers,  Hartley,  Tates,  J.  B.  M'Kean,  Sergeant,  and  In- 
zer soil  for  the  Defendant. 

The  specific  errors  alleged  against  the  first  record,  were  four : 

1st.  That  the  declaration  is  for  the  penalty  in  a  penal  bill,  but 
it  omits  to  state,  that  John  Thompson  did  not  pay  the  smaller  quan- 
tity of  100,000  weight  of  tobacco,  or  a  certain  sum  of  money  in  lieu 
thereof,  on  the  day  fixed  for  the  payment ;  so  that  no  cause  of  a£Hon 
is  shewn  to  have  accrued  to  the  Plaintiff  below  for  the  penalty. 

2d.  That  this  being  an  action  of  debt  in  the  detinei,  the  verdift 
is  erroneous,  because  it  finds  114,286  weight  of  tobacco  to  be  due 
to  the  Plaintiff  from  the  Defendant,  and  the  true  value  there- 
of to  be  £.  2000,  which  they  find  of  debt,  &c.  because  the  finding, 
being  of  so  much  tobacco  due  to  the  Plaintiff,  is  not  an  express  de- 
termination of  the  issue,  which  is  solvit  and  non  solvit ;  and  because 
the  finding  is  not  of  all  that  was  in  issue,  since  the  declaration  is 
for  200,000  weight  of  tobacco,  but  the  verdidt.  is  only  for  114,286, 
and  nothing  is  said  of  the  rest. 

3d  That  the  judgment  is  erroneous,  because,  ensuing  the  na- 
ture of  the  verdicl,  it  is  for  the  value  of  the  tobacco  in  money,  and 
not  for  the  tobacco  itself ;  or,  if  that  cannot  be  had,  for  the  value 
thereof  in  money. 

4th.  That  the  Court  below  were  in  an  error,  in  over-ruling  the 
evidence  of  the  printed  copy  of  the  a 61  of  Assembly  of  Virginia, 
which  purported  to  have  been  printed  by  the  law  printers  of  that 
Commonwealth,  respe6ling  the  nature  and  value  of  Treasury  war- 
rants, or  certificates. 

The  second  and  third  of  these  errors  were  also  alleged  and  ap- 
plied against  the  smaller  record,  with  an  additional  exception,  to 
wit, — That  after  the  Jury  had  once  been  sworn,  the  Court,  with- 
out the  consent  of  the  Defendant  below,  discharged  them,    per-^ 
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mitted  the  Plaintiff  to  amend  his  declaration,  swore  the  Jury  again,    1789. 
and   neither  gave  the  Defendant  an  imparlance,  nor  ordered   the  v.^-y**^ 
Plaintiff  to  pay  the  costs  occasioned  by  his  faulty  declaration. 

The  causes  being  hell  under  advisement  for  a  considerable  time, 
in  hopes  that  a  compromise  would  take  place  between  the  parties, 
the  Judges  now  delivered  their  opinions  separately  and  at  large. 

M'Kean,  Chief  Justice- ^The  arguments  on  the  records  before 
the  Court,  have  been  ably  and  learnedly  enforced  To  these,  and 
to  the  authorities  produced  on  both  sides,  I  shall  briefly  refer,,  while 
I  consider  in  their  order,  the  objections  that  have  been  made  in 
favour  of  the  Plaintiff  in  Error. 

1.  In  support  of  the  first  objection,  a  variety  of  precedents  have 
been  shewn  of  declarations  upon  penal  bills  from  1  Mod.  Ent.  180. 
281.  Brown 's  Mod.  Intrandiy  &c.  SsV.  and  the  following  books 
were  cited  :  Doug.  658.  8  Co.  133.  4  Bac.  Abr.  13.  7  Co.  10.  a. 
4  Bac.  Abr.  16.  363.  5  Bac.  Abr.  321.  1  Cro.  E.  548.  2  Cro. 
183.500.  Cro.  C.  515.  Hob.  82.  232.  12  Med  81,  1  Buhtr. 
163.  Sa/k.  662.  2  L.  Raytn.  814.  Carth.  322.  DoBrin.  Plaeit. 
329.     Co.  Litt.  303. 

But  the  Counsel  for  the  Defendant  in  Error  have  answered  these 
cases,  by  urging,  that  Oyer  of  the  penal  bill  was  prayed  and  granted  ; 
that  the  Defendant  below  pleaded  in  chief  to  the  declaration,  pay- 
ment t  and  joined  issue ;  and  that  the  verdicl  was  for  the  Plaintiff 
below.  They  contended,  that  the  Plaintiff  was  only  bound  to 
prove  the  gist  of  the  action  ;  that  it  was  not  incumbent  on  him  to 
prove  that  the  smaller  quantity  of  100,000  weight  of  tobacco  was 
not  paid  •,  that  under  the  a£t  for  defalcation  (\  State  Laws  4-S.J  the 
Jury  are  to  find  the  sum  really  due  -,  and  that  the  defect,  if  it  was 
one,  is  cui-ed  by  pleading  over  in  chief,  and,  also,  by  the  verdict. 
In  corroboration  of  these  positions,  they  cited,  Doug.  658.  8  Co. 
133.  Faugh.  93.  4.  5.  4  Bac.  Abr.  19.  16  Hob.  199.  1  Lill. 
fraB.  Reg.  418.  Cro.  C.  209,  5  Com.  Dig.  57.  58.  60.  1  Mod. 
169.  1  Salk.  37.  38.  133.  8  Mod.  356.  1  Lev.  190.  12  Mod.  44, 
Cro.  I.  668.  Tri.per  pais.  289.  290.  306.  307.  368.  Cro.  Car.  515. 
Cro.  E.  68.  12  Mod.  459.  414.  Carth.  Rep.  80.  94.  2  Will.  380. 
Cowp.  407.     1  Stra.  233.    2  Stra.  925.  1006.  1011.    1  Will.  255. 

1  Salk.  9.  Bull.  N.  P.  147.  148.   3  Black.  410.  Ban:  on  Stat.  193. 

2  Black.  406.  1  Vent.  108.  114.  122.  156.  1  Com.  Dig.  60. 
2  Vent.  153.  Keelw.  187.  b.  7  Rep.  10.  a.  9  Fin.  Abr.  599.pl.  I. 
10  Vin.  Abr.  3.  pi.   1.    16  S^f  17   Car.  2.  c.  8. 

"We  are  clearly  of  opinion,  that  this  defecl  in  the  declaration, 
with  respect  to  the  averment,  cannot  now  be  taken  advantage  of  as 
an  error.  It  might  indeed,  have  been  fatal  on  demurrer  •,  but,  at 
this  period  of  the  cause,  it  is  cured  by  the  plea  in  bar,  by  the  verdici, 
and  by  the  statutes  of  Jeofails.  The  Defendant  below  pleaded  pay- 
ment, which  admits  the  declaration  to  be  good.  10  Vin.  Abr.  3. 
pi.  12.  The  penal  bill  became  a  part  of  the  record  by  the  Oyer  ; 
and  if  the  Jury  had  not  been  satisfied,  that  the  smaller  quantity  was 
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1789.  not  paid,  they  would  never  have  given  a  verdicl:  for  114,286  weight 
U^-v-o  of  tobacco.  This  was  the  very  thing  litigated  and  determined  ; 
and  it  was  the  province  of  the  Jury,  under  the  a£t  of  defalcation, 
to  ascertain  the  balance,  which  must  have  appeared  from  the  evi- 
dence. The  verdict,  therefore,  also  aids  the  omission  of  the  aver- 
ment. See  3  Black.  Com.  394.  Cnrth.  389.  Jenk.  Cent.  21.  ca.  39. 
Ibid.  28S.  ca.  24.  Several  of  the  cases  cited  on  both  sides  do  not 
apply  ;  but  all  the  late  authorities  (many  of  which  are  in  point) 
support  our  judgment  on  this  occasion.  Those  cases  which  bear  a 
contrary  aspect,  occurred  before  the  last  of  the  statutes  of  Jeofails^ 
and  previous  to  the  more  liberal  decisions  of  modern  Judges.  2  Burr. 
756.  The  general  rule,  however,  is  now  well  established,  that  if 
a  Plaintiff  states  his  title  in  his  declaration  in  a  defective  manner, 
it  will  be  cured  by  a  verdicl: ;  but  not  so,  if  the  title  is  totally  de- 
fedive  in  itself.  Cro.  E.  778. 

2.  The  second  objection  is  to  the  verdicl: ;  and  to  prove  the  in- 
validity of  that,  the  Counsel  for  the  Plaintiff  in  Error,  have  cited, 
Cro.  J.  681.  Teh.  71.  2  Roll's  Abr.  693.  tit.  Verdicl,  pi.  5.  Vaugh. 
75.  4  Com.  Dig.  145.  1  Inst.  227.  Cro.  Jac.  31.  Cro.  E.  133. 
2  Stra.   1089.  2  L.  Raym.   1581.     3  Lev.  55. 

To  this  the  Defendant's  Counsel  have  replied,  that  stricl  form 
in  a  verdicl  is  not  now  required  ;  that  it  needs  only  to  be  under- 
stood what  the  intention  of  the  Jury  was,  agreeably  to  which  the 
verdi£t  may  afterwards  be  moulded  into  form  ;  that  the  constant 
praclice  in  all  the  Courts  in  this  State,  as  well  before  as  since  the 
Revolution,  has  been  to  enter  the  verdicls  on  the  issue  of  non  solvit 
in  the  manner  that  has  been  used  in  the  present  case ;  that  the  in- 
tention of  the  Jury  is  plain ;  and  that  the  mode  of  entering  their 
verdia  is  the  aft  of  the  Clerk.— Hob.  54.  Co.  Litt.  227.  a.  Salk. 
328.  pi.  2.  2  Lill.  Abr.  798.  4  Bac.  Abr.  58.  59.  99.  5  Bac.  Abr. 
297.  298.   314.  2  Burr.  700.   Cro.  E.  664. 

The  Court,  concurring  in  these  reasons,  cannot  allow  this  ex- 
ception. 

3.  That  the  judgment  is  for  money,  and  not  for  the  tobacco  it- 
self, or,  if  that  cannot  be  had,  then  for  the  value  thereof,  makes 
the  third  objection ;  in  support  of  which  the  following  books  are 
cited  :  Tclv.  71.  8  Vin.  Abr.  41.  pi.  15.  17.  18. 

But  it  is  contended  on  the  other  side,  and  such  is  the  opinion  of 
the  Court,  that  if  the  verdicl:  is  good,  the  judgment  must  likewise 
be  so  \  for  being  entered  generally,  when  it  is  drawn  at  large,  it 
may  be  put  into  form  j'  and  the  merits  having  been  tried,  justice 
must  be  obtained  without  being  entangled  in  technical  niceties. — ■- 
Cro.  J.  502.  6  Mod.  270.  1  Wils.  1.  2  Stra.  931  1013.  1  Sid. 
376.  5  Mod.  227.     1  Vent.   119.    2  mis.  380.     Cowp.  407. 

4.  The  last  error  assigned  in  this  record,  respecls  the  refusal  of 
the  Court  of  Common  Pleas  to  admit  the  Defendant  below  to  read  in 
evidence,  a  copy  of  an  a£fc  of  Assembly  of  the  State  of  Virginia, 
printed  by  the  Law  Printers  there,  and  stitched  up,  with  a  few 
other  acls,  in  a  blue  paper  cover. 
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To  maintain  this  objection,  it  has  been  argued,  that  in  Great-  1*789. 
Britain  a  .public  act"  of  Parliament  is  proved  by  the  printed  statute  L^-vO 
book  ;  that  a  general  history  is  a  proof  of  a  general  transaction,- 
though  not  of  a  particular  one ',  that  this  is  a  general  a£f ,  and  pro- 
mulgated in  the  usual  mode  of  promulgating  the  laws  of  Virginia  ; 
that  by  the  fourth  article  of  the  late  Confederation,  the  Courts  are 
obliged  to  take  notice  of  the  a£ts  and  proceedings  of  other  states,  as 
much  as  if  they  had  occurred  here;  and  that  the  ordinances  of 
France,  the  laws  of  the  Danish  islands,  proclamations  in  our  sister 
States,  the  statutes  of  England.,  Ireland  and  Scotland,  heralds'  books, 
and  registers,  have  frequently  been  read  in  evidence  in  this  Court, 
because  of  their  public  notoriety.  I1!  Mod.  86.  215.  216.  403.  12  Via. 
Abr.  119.  1  Atk.  47.  2  Eq.  Abr.  406.  409.  Coivp.  407.  Gilb.  L. 
E.  13. 

In  opposition  to  these  arguments,  it  was  contended,  that  the 
laws  of  Virginia  ought  to  be  proved  as  other  fa£ts  in  foreign  coun- 
tries j  that  in  Great-Britain  private  statutes  must  be  proved,  either 
by  sworn  copies,  or  authenticated  under  the  Great  Seal ;  that  every 
man  is,  indeed,  obliged  to  know  the  laws  of  his  own  country,  for 
they  are  presumed  to  be  in  every  man's  breast,  and  the  statute  book 
contains  hints  of  them  ;  but  the  laws  of  Virginia  are  unknown  in 
Pennsylvania,  and  are  not  in  any  wise  obligatory  upon  us  ;  that  the 
reason  why  private  statutes  must  be  proved  before  they  can  be  re- 
ceived in  evidence,  applies  strongly  to  foreign  a£ts  of  Assembly,  for 
no  man  is  obliged  to  know  them  ;  that  an  a£r.  of  Assembly  in  print 
is  no  better  verified  than  if  it  were  in  writing  only ;  that  this  ac?t  of 
Assembly  might  have  been  forged,  or  repealed,  and  yet,  it  would  be 
impracticable  on  a  sudden,  pending  a  trial,  to  prove  it ;  and  that 
there  is  no  precedent  of  a  determination  of  any  Court,  that  .such  a 
copy  is  good  evidence ;  for,  indeed,  it  militates  against  the  general 
rule  of  evidence,  "  that  the  best  evidence  the  nature  of  the  case  will 
admit,  ought  to  be  produced,"  and  a  sworn  copy  compared  with 
the  votes  might  have  been  had,  or  some  other  regular  authentication. 
Gilb.  L.  E.  4.  5.  13.  16.  17.  12  Mod.  403.  *"  12  Vin.  Abr.  129, 
pi.  59.  Ibid.  119.  120.  1  Salk.  121.  Cowp.  174.  Prec.  in  Chan. 
207.  1  Lill.  Abr.  207.  3  Salk.  154.  Doug.  1.  572.  Bull.  N.  P. 
21.  Old  Law  of  Ev.  66.  Tri.  per  Pais.  232.  3  Joum.  of  Cong.  493. 
V2th  November,    1777. 

This  subject  has  been  very  ingeniously  discussed.  It  is  in  a  great 
measure  new ;  so  far,  at  least,  that  it  does  not  appear  to  have  come 
formally  before  any  Court,  till  it  arose  in  the  present  cause  at 
Lancaster.  But,  at  the  same  time,  I  must  remark,  that  1  never 
heard  till  then  of  such  evidence  being  refused  ;  and  without  op- 
position, I  am  certain  it  has  very  frequently  been  admitted. 

Our  law  is  not  confined  to  particular  precedents  and  cases,  but 
consists  in  the  reason  of  them  •,  for,  the  reason  of  the  law  is  the  life 
of  the  law.  I  admit,  that  this  printed  copy  of  an  acT:  of  Assembly, 
though  it  purports  to  have  been  printed  by  the  law  printers  of  Vir- 
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178§.  ginisi  is  not  such  good  evidence  as  a  Sworn  copy,  compared  with 
the  rolls,  or  an  exemplification  under  the  Great  Seal ;  but  these 
modes  of  authentication  are,  likewise,  inferior  to  the  original  law 
itself.  If  the  Plaintiff  in  Error  had  been  sued  in  Virginia,  this 
printed  book  of  the  a£ts  of  Assembly  would  there,  unquestionably, 
nave  been  good  evidence  ;  and  I  can  discern  no  satisfactory  reason, 
why,  as  he  is  sued  here,  the  same  evidence  should  not  be  received, 
at  least  prima  facie ;  for,  although  it  were  a  forgery,  and  the  proof 
in  that  respe£t  could  not  on  a  sudden,  during  the  short  period  of 
a  trial,  be  produced  •,  yet,  in  case  of  any  reasonable  suspicion,  the 
Court  might  reserve  the  point,  and  give  the  party  leave  upon  esta- 
blishing the  fa£t,  to  move  for  a  new  trial. 

Lord  Chief  Justice  Willes  says,  in  the  case  of  Omichund  V*  Barker, 
1  Ath.  21.  that  "  the  rules  of  evidence  are  to  be  considered,  as  posi- 
tive artificial  rules,  framed  by  men  for  their  convenience  in  respe£l 
to  the  transaction  of  business  in  the  Courts  of  Justice,"  but  there 
has  been  no  rule  established,  as  far  as  my  knowledge  extends,  con- 
cerning the  evidence  now  under  consideration.  It  has  been  a  rule 
in  the  Courts  of  Great  Britain,  "  to  allow  such  proof  as  they  be- 
yond the  sea  will  allow."  This,  however,  must  be  subject  to  re- 
strictions :  And,  although  the  general  principle  and  rule  of  evidence 
is,  "  that  the  best  evidence  the  nature  of  the  thing  will  admit,  shall 
be  given,"  yet,  by  constant  practice  and  allowance  of  the  Judges, 
this  rule  is  frequently  dispensed  with.  Were  it  not,  indeed,  for 
this,  controversies  in  Courts  of  Justice  would  be  entangled  with  too 
many  difficulties,  and  attended  with  too  great  trouble  and  ex- 
pence,  to  permit  men  to  seek  for  redress  of  many  wrongs  in  a  le- 
gal way.  The  same  reason,  that  would  induce  this  Court  to  re- 
quire a  law  of  Virginia  to  be  proved  as  any  other  fa£t,  must  induce 
them  to  insist  upon  the  like  proof  of  the  Laws  of  every  other  State, 
kingdom,  or  empire,  however  remote ;  a  position  pregnant  with 
intolerable  inconvenience ;  destructive  to  trade,  commerce,  and 
credit;  and,  in  several  cases,  fatal  to  justice. 

Though  the  practice  of  the  Courts,  or  forms  of  pleadings,  which 
pass  sub  silentio,  do  not  make  the  law ;  yet,  in  a  case  like  the  pre- 
sent, a  constant  practice  of  permitting  acls  of  Assembly,  or  laws 
to  be  read  out  of  printed  books,  without  opposition,  is  a  great 
evidence  of  the  law  ;  and  such  printed  copies,  being  of  public  no- 
toriety, and  relied  on  as  genuine,  have  the  presumption  of  authenti- 
city, in  their  favour,  and  afford  a  reasonable  satisfaction  to  the 
mind  of  their  truth  and  accuracy. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  the  Court  be- 
low erred  in  the  rejection  of  the  evidence  in  question  ;  and  that  for 
this  cause  only,  the  judgment  ought  to  be  reversed. 

With  respect  to  the  errors  alleged  against  the  second  record, 
they  have  all,  except  one,  been  considered  and  disallowed,  in  th* 
course  of  the  preceding  observations.  The  one  that  remains  td 
be  decided  is,  that  the  Court  below,  on  motion  of  the  Counsel 
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for  the  Plaintiff  there,  permitted  the  declaration  to  be  amended  by    1789. 
the  writ,  after  the  Jury,  had  been  sworn;  and  then  had   the  Jury  v^-v^> 
sworn   again,  and   received   their  verdict,    without  consent,   with- 
out  giving  the  Defendant  liberty  to   plead  anew,  and   without  an 
imparlance,  or  awarding  the  payment  of  costs  by  the  Plaintiff. 

In  support  of  this  objection,  it  has  been  urged,  that  the  amend- 
ment was  an  alteration  in  substance,  and  changed  the  nature  of 
the  defence  ;  that  there  is  no  precedent  of  such  an  amendment  af- 
ter the  Jury  was  sworn,  therefore,  it  is  hoped,  that  this  Court 
will  not  enlarge  the  precedents  of  amendments,  by  making  a  new 
one ;  and  that  the  Court  below  had  no  power  to  discharge  the  Jury 
after  sworn,  without  consent ;  or,  if  they  had,  that  they  ought  to 
have  granted  an  imparlance.  Stiles'  Pratt.  Reg.  45.  49.  Saik.  47. 
3  Lev.  347.  Carth.  465.  2  Black.  Rep.  785.  2  Stra.  890.  Fitz. 
193.     3   Bac.  Abr.  236.  Gilb.  Pratt.   C.  P.   79.   80. 

On  the  other  side,  it  was  insisted,  that  the  amendment  was  on- 
ly to  make  the  declaration  conformable  to  the  writ ;  that  the  me- 
rits came  before  the  Jury,  and  the  cause  was  fairly  tried  ;  and. 
that  such  an  amendment  may  be  made  at  any  time.  3  Blac.  Com. 
406.  Conyngh.  Rep.  43.  2  Burr.  756.  5  Burr.  2834.  3  Lev.  347. 
Sir.  T.  Raym.  53.  4  Burr.  2569.  Cowp.  841.  1  Wils.  7.  4  Bac. 
Abr.  30.   Comb.    13.  2  Fin.  Abr.   326. 

The  Court  would  willingly  support  this  proceeding,  if  they  le- 
gally could ;  for,  they  are  no  friends  to  exceptions  like  the  present, 
where  the  merits  h^ve  been  fairly  tried.  But  we  can  find  no  case, 
or  opinion,  to  favour  it  in  all  its  parts.  I  have  met  with  but  one, 
which  mentions,  that  "  after  a  Jury  sworn,  sometimes  a  Juror  is 
withdrawn,  on  purpose  that  there  may  be  an  amendment,  if  it  ba 
not  entered  upon  record."  Th's  case  was  not  mentioned  at  the 
bar,  but  is  reported  in  Comberbach  419.     Rex  v.   Edwards. 

Suppose,  however,  that  the  Court  had  given  the  Plaintiff  leave 
to  make  the  amendment  before  the  trial,  which  they  might  un- 
questionably have  done,  as  the  nature  of  the  acf  ion  was  not  there- 
by changed  ;  yet,  it  was  in  the  election  of  the  Defendant,  either 
to  take  costs  of  the  Plaintiff,  or  to  imparl  to  the  next  term  ;  for, 
he  had  a  right  to  advise  upon  a  plea  fitting  the  declaration  so 
amended  ;  or,  if  the  amendment  did  not,  in  his  opinion,  require 
an  alteration  of  the  plea,  he  might  take  the  costs,  and  enter  the 
same  plea  immediately.  At  all  events,  I  think,  he  ought  to  have 
been  allowed,  if  he  pleased,  to  plead  again  after  the  amend- 
ment, and  so  join  a  new  issue.  1  Liil.  Abr.  70.  d.  71.  a.  Comb.  bbt 
2  Stra.  950.  Ant!  I  have  found  two  cases  in  Judge  Jenhin,s  Centu- 
riesy  in  which  it  is  held,  that  a  Jury  discharged  before  verdict, 
shall  not  be  charged  again,  but  there  must  be  a  new  venire  facias. 
Jenh  Cent.  6.  ca.  9.  Ibid.  283,  ca.  IS, 

Since,  then,  the  facts  relating  to  the  amendment  appear  upon 
the  record,  I  am  of  opinion,  that  the  proceed ing  of  the  Court  be- 
low was  erroneous  ;  And  this  judgment,  also.,  ought,  therefore, 
to  be  reversed. 

Vol.  JL  Nnn 
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l78Qi  Atlee,  fustice  : — In  these  two  causes  of  John  Thompson,  PltfF. 
in  Error,  v.  John  Musser,  I  concur  with,  the  Chief  Justice  in 
every  point  except  two. 

One  of  these  is  the  objection  respecting  the  Virginia  a£t,  and  the 
other  is  the  mis-tfiaL  As  to  the  first,  it  seems,  that  the  Justices 
below,  on  the  trial  of  the  cause,  refused  to  admit  in  evidence,  on 
the  part  of  Thompson,  a  printed  paper,  said  to  be  an  a£t  of  Assem- 
bly of  the  State  of  Virginia,  upon  which  a  bill  of  exceptions  was 
filed  \  and  this  is  now  assigned  as  one  cause  of  error. 

Had  that  a6t  come  before  them  exemplified  under  the  seal  of 
the  State  of  Virginia,  the  Court  ought  certainly  to  have  admitted 
it,  as  it  would  then  have  been  within  the  rule  of  law,  which  re- 
quires the  utmost  evidence  the  nature  of  the  fa£t  is  capable  of;  but 
as  it  was  offered  to  them  without  such  exemplification,  or  any 
proof  of  its  being  compared  with  the  records  of  that  State,  or  even, 
of  its  being  printed  by  the  Printer  of  the  Laws  of  the  State,  I  can- 
not join  the  opinion,  that  the  Justices  below  have  erred  in  reject- 
ing it ;  or,  that  their  having  refused  to  admit  it  in  evidence  in  that 
situation,  is  a  sufficient  cause  for  the  reversal  of  their  judgment.  It 
was  offered  to  prove  a  fact  respecting  a  certain  class  of  Virginia  cer- 
tificates ;  and  from  the  face  of  it,  I  think  it  will  appear,  that  it  is 
not  the  whole  law  of  the  State  respecting  those  certificates.  This 
might  have  been  a  reason  with  the  Court  below  for  rejecting  it, 
and  I  should  have  thought  it  a  sufficient  one ;  for  a  record  is  not 
to  be  taken  by  parcels,  and  the  whole  is  evidence,  or  none. 

We  are  to  pay  a  due  regard  to  the  laws  of  our  Sister  States,  when 
We  are  under  the  necessity  of  determining  upon  contracts  which 
have  taken  place  within  those  States,  and  have  reference  to  those 
laws  :  but  we  are  to  be  cautious,  and  not  to  suffer  ourselves  to  be 
imposed  on.  Exemplifications  are  easily  obtained,  and  they  are 
not  expensive.  We  find  that  the  Judges  in  England  have  gene- 
rally had  the  precaution  to  require  exemplifications  of  aits  of  Pap- 
liament,  which  did  not  concern  the  kingdom  in  general,  properly 
compared  and  certified,  before  they  would  admit  them  in  evidence 
in  their  Courts  of  Justice  ;  though  made  within  the  kingdom,  they 
do  not  deem  themselves  obliged  by  their  offices  to  take  notice  of 
them  without  such  exemplification.  And  so,  I  think  it  is  a  proper 
and  necessary  precaution  in  the  Courts  here,  to  require  certified 
copies  of  the  laws  of  our  Sister  States,  before  they  are  admitted 
with  us ;  especially  when  they  appear  before  us,  as  this  did,  in 
pamphlets  of  a  few  sheets,  not  bound  up  with  their  body  of  laws  ; 
and,  as  we  are  not  obliged,  and  cannot  be  supposed,  to  know  their 
laws,  it  seems  the  more  necessary. 

As  to  the  rnis-trial  in  one  of  the  causes,  it  seems  to  me,  that  the 
parties  themselves,  at  the  time  of  the  trial,  waved  every  advan- 
tage that  might  have  been  taken  of  it.  They  permitted  the  amend- 
ment, and  went  on  to  trial  without  demanding  an  imparlance  j 
the  merits  of  the  cause  -were  fully  heard  •,  and,  after  the  Jury  left 
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the  bar,  the  Counsel  on  both  sides  agreed,  by  writing  under  their  1789. 
hands,  that  the  verdict  should  be  taken  by  the  Clerk  of  the  Court  u^-%*) 
agreeably  to  what  should  appear  to  be  the  intent  of  the  Jury,  and 
that  they  would  mould  it  into  form.  After  this  conduct,  and 
such  proceedings,  I  think  the  objection  ought  not  to  be  supported. 
But,  as  my  brethren  think  differently  from  me  on  these  points, 
the  judgment  in  both  causes  must  be  reversed. 

Rush,   Justice: — There  can  be  no  doubt,  that  the  laws  of  Vir<-~ 
ginia  are  evidence ;  but  the  question  before  the  Court   is,   in  what 
manner  shall  they  be  authenticated,  in  order  to  render  them  admis- 
sible evidence  to  a  Jury  ? 

Upon  established  rules  of  law,  and,  also,  on  general  principles,  I 
am  of  opinion,  that  the  Virgiuia  a£t,  printed  by  the  Government 
Printer,  ought  to  have  been  given  in  evidence  to  the  jury. 

No  evidence  shall  be  received,  which  supposes  a  still  greater  evi- 
dence behind,  in  the  parties  own  possession  and  power.  On  this 
ground,  the  printed  a<£t  ought  to  have  been  laid  before  the  Jury  j 
because,  it  cannot  be  said,  that  either  the  original,  or  a  copy  un  :er 
seal,  was  in  his  possession  or  power.  Beth  might  have  been  refused 
to  him  at  the  office  in  Virginia  ;  and  this  Court,  having  no  control 
over  that  office,  could  not  have  given  any  relief.  All  law  should 
be  construed,  as  far  as  may  be,  so  as  to  guard  against  what  men 
may  do  ;   and  not  to  trust  to  what  they  will  do, 

Sir  William  Blackstone,  in  the  third  volume  of  his  Commentaries, 
page  33G,  speaking  of  the  Court  of  Chancery,  says,  "  If  a  question 
"  comes  before  that  Court,  or  a  Court  of  Law,  which  is  properly 
"  the  obje£t  of  a  foreign  municipal  law,  they  will  both  receive  infor- 
"  mation  what  is  the  rule  of  the  country,  and  will  both  decide 
"  accordingly.  Both  Courts  follow  the  Law  of  Nations,  and  col- 
"  lect  it  from  history,  and  the  most  approved  authors  of  all  countries, 
"  where  the  question  is  the  object  of  that  law ;  as  in  the  case  of  the 
"  privileges  of  ambassadors,  hostages,  or  ransom  bills.  In  mercan- 
"  tile  transactions,  they  follow  the  marine  law,  and  argue  from  the 
'*  usages  and  authorities  received  in  all  countries."  From  this 
language,  it  would  seem  to  be  the  opinion  of  the  author,  that 
the  same  evidence,  which  any  Court  abroad  would  have  received, 
would  also  be  received  in  England,  where  the  subject  in  litigation 
requires  it. 

If,  then,  the  Virginia  law  might  have  been  given  in  evidence  in 
that  country,  of  which  there  can  be  no  doubt;  it  was  the  duty  of 
the  Court  in  Pennsylvania  to  have  received  information  of  the  rule, 
or  law,  of  Virginia,  from  the  same  source  that  would  have  been  sa- 
tisfactory to  the  judges  there.  Every  country  has  a  right  to  pre*- 
muigate  its  laws  as  it  pleases ;  and  whatever  printed  authorities  are 
received  in  a  foreign  country  as  evidence  of  its  laws,  are,  in  my 
opinion,  evidence  of  the  same  laws  to  a  Court  and  Jury  in  Penn- 
sylvania. 
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1789.  To  the  larger  record,  as  it  was  called  at  the  bar,  to  distinguish 
it  from  the  other,  a  second  objection  has  been  made,  to  wit,  that 
the  declaration  does  not  say,  that  the  Defendant  neglected  to  pay 
or  deliver  100,000  weight  of  tobacco  ;  the  declaration  being  on  a 
penal  bill.  With  regard  to  this  point,  I  rather  think  that  the  ver- 
dict will  not  cure  the  objection.  The  case  in  Cro.  Car.  515. 
Baynes  v.  Brighton  seems  to  be  in  point.  Debt  was  brought 
for  forty  shi, lings  ;  and  the  declaration  was  held  ill  after  ver- 
dicl,  because  the  Plaintiff  had  not  alleged,  that  the  twenty  shil- 
lings, were  not  paid  at  the  day  :  for,  otherwise,  the  f  rty  shil- 
lings were  not  due,  1  am  induced  to  lay  the  more  stress  on  this 
authoi-ity,  because  the  principle  of  that  case  is  recognized  both  in 
Douglas  and  Salkeld's  reports.  In  Dougl.657 .  by  a  recent  and  so- 
lemn decision  of  the  whole  Court,  it  has  been  held,  that  if  the  in- 
dorsee does  not  prove  at  the  trial  a  demand  on  the  acceptor  and  re- 
fusal, even  a  verdicT:,  in  such  case,  will  not  help  him.  The  well 
known  case  of  omitting  the  scienter  is  there  admitted  to  be  la-w. 
The  case  is  expressly  referred  to  as  reported  in  Salk.  662.  The  de- 
claration was,  that  the  Defendant  kept  a  bull  that  used  to  run  at 
men  but  did  not  say  scienter,  &c.  This  was  held  ill  after  verdict  -, 
for  the  adtion  does  not  lie,  unless  the  master  knows  of  this  qua- 
lity ;  and  the  Court  cannot  intend  it  ivas  proved  at  the  trial,  as  the 
Plaintiff  need  not  prove  more  then  was  in  his  declaration.  So  in 
the  case  at  bar  :  the  Court  cannot  intend  that  the  Plaintiff  proved 
at  the  trial,  that  the  Defendant  did  not  pay,  or  deliver,  100,000 
weight  of  tobacco  ;  because,  not  being  alleged  in  the  declaration, 
the  Plaintiff  was  not  under  any  necessity  of  proving  it. 

With  respect  to  the  other  objections  to  the  larger  record,  I  en- 
tirely concur  with  my  brethren. 

I  concur,  also,  that  there  has  been  a  mis-trial  in  the  other  cause 
tried  between  the  same  parties.  Black.  Rep.  785.  is  in  point.  Where 
the  declaration  is  amended  in  a  material  point,  a  rule  should  be 
given  to  plead.  If  the  Plaintiff  has  a  right  to  amend,  he  is  also 
bound  at  the  same  time  to  give  a  rule  to  plead,  that  the  Defendant 
may  not  be  surprised  at  the  trial  •,  and  omitting  to  do  so,  is  error. 

The  Jury  was  sworn  to  try  the  precise  and  identical  issue  joined 
by  the  pleadings  ;  and  if  that  was  afterwards  altered  or  changed  by 
the  Plaintiff,  the  verdict  will  not  help  it ;  because  a  verdict  will 
not  help  that  which  was  not  in  issue.  Gilb.  Hist,  and  PraB.  Com. 
Pleas,  p.   100. 

The  Court  below  had  no  power  to  discharge  the  Jury  after  they 
were  sworn,  without  the  consent  of  both  parties.  It  is  true,  that 
in  2  Stra.  1117.  it  appears  that  a  Jury  was  dismissed  after  they 
were  sworn,  because  no  issue  was  joined.  But  as  there  was  an  is- 
sue joined  in  the  cause  of  Musser  and  Thompson,  the  Court  below 
have  a£ted  erroneously,  and  contrary  to  law,  in  discharging  the 
Jury  without  the  consent  of  both  parties. 

1  think,  upon  the  whole,  that  judgment  should  be  reversed  in 
both  causes. 
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Bryan,  Justice: — As  I   agree  entirely  in  the  opinions  given  by    1789. 
the  Chief  Justice,  for  the  reasons  which  he  has  assigned,  1  shall  con-  v^^^-yo 
tent  myself  with  generally  declaring,   that  I  think  the  judgments 
on  these  records  ought  both  to  be  reversed. 

By  the  Court  : — Let  the  judgments  of  the  Court  below,  on 
both  records,  be  set  aside. 


RESPUBLICA  v.  Negro  BETSEY,  a  al 

"T^HIS  was  a  Habeas  Corpus  ad  subjiciendum,  which  had  been 
*  allowed  by  Mr.  Justice  Bryan,  and,  afterwards,  brought  by 
him  before  the  Court.  The  case  was  twice  argued;  first  on  the 
29th  of  June,  1786,  by  Bradford,  on  behalf  of  Samuel  A'loore,  who 
claimed  the  negroes  as  his  servants,  and  by  Lewis,  in  behalf  of  the 
negroes  ;  and  a  second  time,  in  April  term,  1789,  by  the  same  Coun 
sel  for  the  Claimant,  and  by  Ingersoll  and  Fisher  for  the  Defendants. 
The  Court  having  held  the  matter  under  advisement  till  the  present 
term,  the  Judges  delivered  their  opinions  separately,  in  the  follow- 
ing order ;  the  Chief  Justice  stating  the  circumstances  of  the  case, 
and  the  arguments  of  the  Counsel,  in  the  course  of  his  observ  itions. 

M'Kean,  Chief  Justice : — The  negro  Betsey,  for  whom  the  Ha- 
beas Corpus  issued  (and  upon  whose  fate,  that  of  the  two  other  ne- 
groes depends)  was  born  before  the  1st  of  March,  1780,  to  ivit, 
in  the  year  1779,  and  her  name,  age,  sex,  &c.  were  not  registered 
in  the  office  of  the  Clerk  of  the  Peace  of  the  county  of  Chester,  in 
which  the  master,  Samuel  Moore,  then  inhabited,  on,  or  before, 
the  1st  of  November,  1780,  agreeably  to  the  directions  of  the  act  of 
Assembly,  entitled,  "An  act  for  the  gradual  abolition  of  Slavery," 
passed  on  the  1st  of  March,  1780.    See  2  State  Laws,  282. 

The  question,  that  is  submitted  to  our  consideration  upon  these 
facts,  is,  whether  the  negro  Can  be  held  as  a  servant  until  she  attains 
the  age  of  twenty-eight  years  ?  or,  whether  she  is  absolutely  free  ? 

On  the  part  of  the  master,  it  has  been  argued,  that,  although 
by  the  fifth  and  tenth  sections  of  the  act  of  Assembly,  the  owner, 
or  master,  of  any  negio,  or  mulatto,  slave,  or  servant  for  life,  or 
for  thirty-one  years,  then  within  the  State,  or  his  lawful  attorney, 
ought  to  cause  such  negro,  or  mulatto,  to  be  registered  on,  or  be- 
fore, the  1st  day  of  November,  1780  ;  yet,  by  the  fourth  section,  it 
is  provided,  that  every  negro,  or  mulatto  child,  born  within  this 
State,  after  the  passing  of  the  act,  who,  in  case  the  act  had  not 
passed,  would  have  been  born  a  servant  for  thirty-one  ye  :rs,  for 
life,  or  a  slave,  should  be  deemed  a  servant  until  the  age  of  twenty- 
eight  years.  It  was  urged  also,  that  the  Legislature  could  not  in- 
tend a  greater  favour  to  negroes  and  mulattoes,  born  as  slaves,  or 
servants  for  life,  or  until  the  age  of  thirty-one  years,  before  the  pass- 
ing of  that  act,  than  to  those  born  after  :  that  the  intention  of  the 
Legislature  is  to  govern  in  the  construction  of  this  act,  which,  as 
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1789.  well  as  in  all  other  legislative  acts,  in  doubtful  cases,  must  be  con- 
t^-r-O  strued  according  to  the  reason  and  sense  of  the  law-makers,  express- 
ed in  the  several  parts  of  the  act,  or  to  be  collected  by  considering  the 
frame  and  design. of  the  whole.  11  Mod.  161.  And  that  the  maxim 
is,   Ubi  eadem  ratio,  ibi  idem  jus. 

For  the  negro  Betsey,  the  Counsel  have  agreed  in  the  rule  for  the 
construction  of  acts  of  Assembly,  but,  they  argue  that  the  5th 
section  of  the  act  under  consideration  is  positive,  that  all  negroes 
and  mulattoes,  held  as  slaves,  or  servants  for  life,  or  until  the  age 
of  thirty-one  years,  should  be  registered  before  the  1st  of  November, 
1780,  or  that  they  should  be  free;  that  this  was  the  intention  of 
the  Legislature  is  confirmed  by  the  10th  section,  which  declares 
that  they  shall  be  deemed  free-men  and  free-women ;  that  where 
the  words  are  express  and  positive,  there  is  no  room  left  for  construc- 
tion ;  that  the  lav/  favours  liberty  more  than  property  ;  and  that  if  the 
case  should  appear  doubtful,  the  judgment  should  be  in  favour  of  the 
liberty  of  negro  Betsey. 

Since  the  argument,  the  Court  have  again  read  the  act  of  Assem- 
bly, and  maturely  considered  that,  and  the  several  reasons  urged  by 
the  learned  Counsel  on  both  sides ;  and  as  this  is  the  first  case  that  has 
come  before  them  upon  the  arguments  of  Counsel,  and  as  the  judg- 
ment now  to  be  given,  will  govern  in  all  cases  of  the  like  sort  for 
the  future,  it  seems  to  be  proper  to  give  the  grounds  and  reasons 
upon  which  they  found  their  decision. 

It  may  be  observed,  that  neither  in  the  fifth  nor  tenth  sections, 
is  it  said,  that  negroes  or  mulattoes,  held  as  slaves,  or  for  life,  or 
until  thirty-one  years  of  age,  not  registered  on  or  before  the  1st  of 
November,  1780,  shall  he  free,  and  discharged  from  any  longer  service, 
but  only  (by  the  5th  sect.)  that  they  shall  not  be  deemed  to  be 
slaves,  or  servants  for  life,  or  until  the  age  of  thirty-one  years ;  and 
by  the  tenth  section  it  is  added,  that  they  shall  be  deemed  ?Lsfree-?ncn 
and  free-women.  The  words  "free-men  and  free-women,"  seem  to 
have  been  used  in  opposition  to  the  word  "  slaves,'"  or  "  servants  for 
"  life,"  or,  "  until  the  age  of  thirty-one  years  "  and  not  to  mean,  that 
they  shall  be  absolutely  free  from  every  species  of  servitude.  Had 
this  been  the  intention  of  the  Legislature,  words  were  easily  to  be 
found  to  express  it  in  the  most  unequivocal  manner. 

There  is  a  section  in  this  act- of  Assembly,  which  was  not  ad-r 
verted  to  by  the  Counsel  on  the  first  hearing,  that  contributes  to 
clear  up  the  intention  of  the  Legislature  on  this  point :  It  is  the 
sixth,  and  comes  in  by  way  of  proviso  or  restraint  upon  the  fifth. 
There,  the  owners  or  masters  of  any  such  negroes  or  mulattoes, 
"  though  not  registered"  shall  be  answerable  for  their  maintenance  in 
case  they  become  paupers,  unless  such  owners  .or  masters  shall 
manumit  them  before  they  arrive  at  the  age  of  twenty-eight  years ; 
by  which  it  is  evidently  implied,  that  the  former  owners  or  masters 
may  still  hc.ve  an  interest  in  them,  notwithstanding  they  should  not 
be  registered ;  otherwise,  why  should  it  be  made  a  eondition  of  an 
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exemption  from  maintenance,  that  they  should  execute  and  record    1789. 
in  the  proper  county  a  deed  or  instrument,  securing  t  >  such  slaves,  v^*"v^-> 
or  servant;;,  their  freedom  before  twenty-eight  years  of  age  ? 

The  interest  remaining  to  the  owner,  or  master,  in  an  -unregis- 
tered negiro  or  mulatto,  is  not  expressly  declared  in  any  part  of  the 
Z&.  ;  but  from  the  scope  of  the  whole  it  may  be  collected,  that  the 
meaning  and  intention  of  the  Legislature  was,  that  all  negro  or 
mulatto  J.laves,  or  servants  for  life,  or  until  they  should  arrive  to 
thirty-one  years  of  age,  within  the  State  at  the  time  of  passing  the 
a£r.,  who  were'  then  under  the  age  of  twenty-eight  years,  might  be 
detained  as  servants,  until  they  arrived  to  that  age,  though  they 
should  not  be  registered  ;  but  if  the  master  detained  them  in  ser- 
vice until  that  age,  and  they  should  afterwards  become  chargeable, 
in  such,  case,  he,  his  executors,  administrators,  or  assigns,  should 
be  obliged  to  maintain  them.  This  construction  seems  to  be  fur- 
ther warranted  from  that  part  of  the  fifth  section,  which  assigns 
the  reason  for  registering  the  names,  ages,  and  sexes,  of  slaves,  and 
servants  for  life,  and  until  thirty-one  years  of  age,  to  wit,  in  order 
to  ascertain  and  distinguish  them  from  all  other  persons  ;  those  born 
before,  or  after,  passing  the  a£t,  and  under  twenty-eight  years  of 
age,  as  well  as  those  who  should  not  be  registered,  though  above 
twenty-eight  years  of  age. 

Though  the  afit  of  Assembly,  with  respect  to  this  question,  is 
not  so  clear  as  it  might  have  been,  and  as  I  could  wish  it,  and 
though  different  gentlemen  may  reasonably  entertain  different  senti- 
ments concerning  it,  yet,  as  I  must  give  an  opinion,  it  must  be  my 
own.  Upon  the  whole  then,  I  think,  that  negro  Betsey  should 
remain  as  a  servant  until  she  shall  arrive  to  the  age  of  twenty-eight 
years,  unless  freed  sooner  by  her  master  \  and  that  she  be  then  en- 
titled to  the  like  freedom  dues  and  other  privileges,  as  if  she  had 
been  born  after  passing  the  a£t.  for  the  gradual  abolition  of  slaverv. 

i  know  not  what  other  construction  to  put  on  the  sixth  section. 
If  the  word  "  not"  in  the  fifth  line  from  the  end  of  this  section,  had. 
been  expunged,  I  should  have  been  of  a  different  opinion  \  but  the 
engrossed  act  has  been  examined,  and  the  word  "not,"  is  in  it.  The 
Legislature  must  have  had  some  meaning  in  using  this  word,  as  well 
as  in  the  sentence  that  provides,  that,  "  unless  his  or  her  master  or 
«  cwner,  shall,  before  such  slave  or  servant  attain  his  or  her  twenty- 
"  eighth  year,  execute  and  record  in  the  proper  county,  a  deed  or 
"instrument,  securing  to  such  slave  or  servant  his  or  her  freedom." 

By  this  judgment,  if  I  should  be  mistaken,  the  negro  Betsey  is 
in  no  worse  situation,  than  if  she  had  been  born  after  the  passing 
the  act,  arid  I  do  not  know  a  reason  why  she  should  be  in  a  better. 
Were  she  discharged  from  her  master,  she  would  be  incapable  to 
take  care  of  herself,  and  her  parents  are  unable  to  educate  her  : 
She  cannot  suffer  so  much  by  living  with  a  good  master,  as  being 
with  poor  and  ignorant  parents.  By  a  contrary  judgment,  she,  as 
I  Have  just  hinted,  would  be  little  benefited,  and  her  master,  who 
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1789.  hitherto  has  derived  no  advantage  from  her  services,  and  has  beert 
O^v^O  subjected  to  considerable  expences  for  her  food,  clothing,  and  lodg- 
ing, would  be  a  great  sufferer ;  so  that  the  balance  on  this  consider- 
ation seems,  likewise,  to  preponderate  on  the  side  for  winch  I  have 
declared  my  opinion. 

Atlee,  ) ustice : — This  cause  was  argued  in  the  Supreme  Court 
in  June,  1786  ;  but  as  Mr.  Justice  Rush  and  myself  were  then  ab- 
sent, another  argument  was  requested  for  our  satisfaction,  and  the 
gentlemen  of  Counsel  for  the  parties  having  obligingly  acquiesced  in 
our  wish. 

The  question  arises  upon  an  act  of  Assembly  of  this  State,  en- 
titled, "  An  a£t  for  the  gradual  abolition  of  Slavery,"  passed  on  the 
1st  day  of  March,  in  the  year  1780  ;  and  it  is,  whether  a  negro  child 
born  before  the  passing  of  that  act,  and  not  registered  agreeably  to 
the  directions  it  contains,  shall  be  free,  or  be  in  a  similar  situation 
with  those  born  after  the  passing  of  the  a£f,  that  is  a  servant  until 
twenty-eight  years  of  age  ? 

It  is  agreed  that  these  negro  children  were  born  before  the  passing 
of  the  a£t,  and  that  they  and  their  parents  ^were,  at  that  time,  the 
slaves,  or  servants  for  ife,  of  Samuel  Moore  of  Cherter  county,  who 
neglected  to  register  them  agreeably  to  the  directions  of  the  a£L 
In  consequence  of  this  neglect  on  his  part,  the  parents  have  obtain- 
ed their  freedom,  and  the  children  now  seek  it,  that  they  maj  fol- 
low, and  be  under  the  care  and  direction  of  those  parents,  instead 
of  a  master. 

The  aft,  after  declaring  in  the  third  section,  that  negroes  and 
mulattoes,  born  after  it  was  passed,  shall  not  be  deemed  slavesj,  or 
servants  for  life,  and  extinguishing  all  slavery  of  children  in  conse- 
quence of  the  slavery  of  their  mother,  provides  in  the  fourth  section, 
that  such  children  as  should  be  born  after  the  passing  of  the  law 
(who  would,  in  case  it  had  not  been  made,  have  been  born  servants 
for  years,  or  life,  or  slaves)  shall  serve  until  they  attain  the  age  of 
twenty-eight  years,  and,  in  case  of  such  children  being  abandoned 
by  the  master  or  mistress,  directs  their  being  placed  out  apprentices 
by  the  overseers  of  the  poor. 

So  far  the  a£t  confines  itself  to  children  born  after  it  was  passed. 
The  following  section,  to  wit,  the  fifth,  includes  every  description 
of  these  people  of  both  sexes  and  all  ages,  and  under  this  and  the 
tenth  section  it  is,  that  the  parents  of  these  children  have  obtained 
their  freedom.  This  directs  that  every  owner  of  negro  and  mu- 
latto slaves,  or  servants  for  life,  or  till  the  age  of  thirty-one  years,  at 
that  time  within  the  State,  shall  cause  the  names,  ages,  and  sexes, 
of  such  their  slaves  and  servants  to  be  registered,  or  entered  on  re* 
cord,  in  books  to  be  provided  for  that  purpose  by  the  Clerks  of  the 
sessions  in  the  several  counties  of  the  State,  on  or  before  the  first  day 
of  November,  1780;  and  declares,  that  no  negro  or  mulatto  then, 
within  the  State,  shall,  from  and  after  the  said  first  day  of  Novem- 
ber, be  deemed  a  slave,  or  servant  for  life,  or  till  the  age  of  thirty- 
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»ne  years,  unless  his  or  her   name  shall  be  entered  as  aforesaid  on     1789. 
such  record.     And  by  the  tenth  it  is  enacted  and  declared,  that  no  u^-v^O 
man  or  woman  of  any  nation  or  colour,  except  the   negroes  and 
mulattoes,  who  shall  be   registered   as  aforesaid,  shall  be  deemed, 
adjudged,  or  holden,  within  the  territories  of  this  Commonwealth, 
as  slaves,  or  servants  for  life  ;  but  as  free-men  and  free- women. 

Under  these  sections  of  the  a£t,  it  should  seem,  that  freedom  is 
secured  to  every  negro  or  mulatto  within  the  State,  at  the  time  of 
making  the  act:,  who  was  not  registered  agreeably  to  its  directions, 
on  the  first  day  November  178(3  :  but  a  doubt  hath  arisen  under 
the  sixth  section,  with  respect:  to  those,  who  are  under  the  age  of 
twenty-eight  years,  though  born  before  the  making  of  the  act. 

This  seclion  comes  in  by  way  of  proviso  to  the  fifth,  and  de- 
clares, That  any  persons  who  had  the  ownership  or  right  to  the 
service  of  any  negro,  or  mulatto,  at  the  time  of  passing  the  acl, 
his,  or  her  heirs,  executors,  administrators,  and  assigns,  shall  be 
liable  to  the  overseers  of  the  poor  of  the  city  or  place  to  which  such 
negro  or  mulatto  shall  become  chargeable,  for  the  expences  such 
overseer  may  be  put  to,  through  the  neglect  of  the  owner,  master, 
or  mistress  of  such  negro  or  mulatto,  notwithstanding  the  name 
and  other  descriptions  of  such  negro  or  mulatto  shall  not  be  entered 
and  recorded  as  aforesaid  ;  unless  the  master  or  owner  shall,  before 
such  slave  or  servant  attain  his  or  her  twenty-eighth  year,  execute 
and  record  in  the  proper  county,  a  deed  or  instrument  securing  to 
such  slave  or  servant,  his  or  her  freedom. 

This  clause  has  given  rise  to  the  argument,  and  it  is  contended, 
on  behalf  of  Samuel  lloore,  that  he  has  a  right,  upon  a  just  and 
reasonable  construction  of  it,  to  the  service  of  these  children,  until 
they  arrive  to  their  respective  ages  of  twenty-eight  years,  notwith- 
standing they  were  born  before  the  passing  of  the  act,  and  were 
Rot  registered  :  But  I  cannot  hold  with  that  opinion. 

The  fifth  section  of  the  act  require  entries  of  all  the  negro  and 
mulatto  slaves,  or  servants  for  life,  or  till  the  age  of  thirty-one  years, 
within  the  State  at  the  time  of  making  the  act  ;  it  directs  the  mode 
of  those  entries  ;  it  fixes  the  time  within  which  the  entries  shall  be 
made  •,  and,  -without  any  exception  in  respect  to  their  ages,  de- 
clares that  no  negro  or  mulatto  then  within  the  State,  should  be 
deemed  a  slave  or  servant  for  life,  or  for  thirty-one  years,  unless  his 
or  her  name  should  be  registered  within  the  time  limited.  The 
master  or  owner  had  his  election  whether  to  enter  them,  or  not ; 
if  he  did,  he  secured  to  himself  the  right  he  had  in  them  before  the 
making  of  the  law ;  and,  if  he  did  not,  it  appears  to  have  been  the 
intention  of  the  Legislature  that  he  should  forfeit  all  right  to  their 
services.  The  tenth  section,  I  think,  shews  this  expressly  ;  for, 
it  not  only  enacts  that  such  unregistered  persons  shall  not  be  deem- 
ed as  slaves,  or  servants  for  life,  as  in  the  other  sections,  but  acids, 
that  they  shall  not  be  holden  or  adjudged  so  ;  and  further,  that  they 

Vol.  I.  O  o  o 
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1*789.  shall  be  deemed,  adjudged,  and  holden,  as  free-men  and  free-women, 
^-»^v^O  in  opposition  to  every  species  of  servitude  before  taken  notice  of 
in  the  act.  As  this  ambiguous  section  seems  annexed  indeed  as  a 
proviso  to  the  fifth,  it  may  be  taken  as  intended  to  deter  persons 
from  holding  in  their  service  negroes  and  mulattoes,  whom  they 
had  not  registered  according  to  law. 

Had  the  Legislature  intended,  that  all  those  who  were  born  be- 
fore the  making  of  the  act,  and  had  not  attained  the  age  of  twenty- 
eight  years,  should  serve  till  they  arrive  to  that  age,  they  would 
have  shewn  that  intention  in  express  terms.  As  persons  of  that 
description  among  the  negroes  and  mulattoes,  made  a  great  part  of 
their  number,  they  would  have  made  provision  for  those  of  tender 
age,  who  might  happen  to  be  abandoned  by  their  owners,  as  they 
have  done  with  respect:  to  those  born  after  the  act,  and  abandoned ; 
they  would  have  made  like  provision  for  their  redress  in  case  of 
severe  treatment,  and,  in  proportion  to  their  term  of  servitude  be- 
fore they  attained  the  age  of  twenty-eight  years,  they  would  have 
directed  freedom  dues,  as  they  have  done  for  the  others. 

With  respect  to  persons  of  this  colour,  those  who  were  servants 
among  us  before  the  passing  of  the  act,  were  either  slaves,  or  ser- 
vants for  thirty-one  years  :  the  servitude  of  twenty-eight  years  is 
created  by  this  act,  and  appears  to  me  to  be  limited  to  those  who 
are  born  of  registered  slaves  after  it  was  passed,  and  to  those  only. 

The  preamble  to  the  act,  among  the  unhappy  circumstances  for- 
merly attending  these  people,  mentions  their  being  cast  into  the 
deepest  affliction  by  an  unnatural  separation  and  sale  of  husband 
and  wife,  from  each  other,  and  from  their  children  :  In  the  pre- 
sent case,  it  is  attempted  to  separate  these  children  from  their  pa- 
rents, by  a  construction  which  appears  to  me  to  clash  with  the  in- 
tention of  the  makers  of  the  law  ;  while  such  a  construction  as  will 
secure  freedom  to  them,  and  restore  them  to  their  parents,  will  I 
think,  agree  best  with  the  design  of  the  Legislature. 

I  am,  therefore,  of  opinion,  that  the  implied  construction  con- 
tended for  in  behalf  of  Samuel  Moore,  on  a  doubtful  and  dark  clause 
in  the  act,  cannot  be  admitted  to  operate  in  his  favour,  against 
the  express  letter  and  direction  of  its  fifth  and  tenth  sections  ;  and, 
consequently,  that  these  persons  ought  to  be  discharged  from  his 
service. 

Rush,  Justice: — The  question  on  the  Habeas  Corpus,  in  the  case 
of  Samuel  Moore's  negroes,  is  a  question  of  construction,  arising 
on  the  act  for  the  gradual  abolition  of  slavery. 

It  is  admitted,  that  those  negroes  were  born  before  the  first  of 
March  1780,  the  date  of  the  law;  and  that  Samuel  Moore,  who 
now  claims  them,  was  then  in  possession  of  them,  and  that  he  ne- 
glected to  register  them.  It  is  also  admitted,  that  they  were  slaves 
lor  life,  when  the  act  passed. 
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On  the  one  hand,  it  is  contended,  that  his  neglecting  to  register    1789. 
them,  is  attended  with  an  entire  loss  of  their  service  for  life ;  and  u*— >>«W 
on  the  other,  that  it  divests  the  right  only  from  and  after  the  age 
of  twenty-eight  years. 

Whatever  be  the  intention  of  the  Legislature,  that  must  govern. 
But  the  difficulty  is  to  find  out  the  intention.  An  acl  of  Assembly, 
being  the  declared  will  of  the  Legislature,  is  to  be  construed  alto- 
gether ;  like  the  last  will  and  testamem  of  an  individual. 

When  the  act.  for  the  gradual  abolition  of  slavery  passed,  there 
were  in  Pennsylvania  two  species  of  slavery  derived  from  birth  ;  the 
one  being  a  slavery  for  life,  the  other  for  thirty-one  years.  The 
latter  took  place  where  a  child  was  born  of  a  white  mother  by  a 
black  father.  The  usage  in  such  case  has  been,  to  hold  the  issue 
in  slavery  till  the  age  of  thirty-one  years,  in  consequence  of  its  base 
birth.  This  shews  the  reason  why  the  Legislature  have  used  the 
terms  "  slave,  or  servant  for  life,  or  thirty-one  years,"  in  the  fifth 
section  of  the  a£t :  The  words  are,  "  No  negro  or  mulatto  within 
this  State  shall,  after  the  first  of  November,  be  deemed  a  slave,  or 
servant  for  life,  or  till  the  age  or  thirty-one  years,  unless  entered 
upon  record  j"  to  prevent  and  abolish  slavery  arising  from  birth, 
being  the  great  object  of  the  law,  as  may  be  seen  in  the  third  sec- 
tion of  the  act.  now  under  consideration.  It  shews  further,  that 
those  expressions  were  not  adopted  by  the  Legislature,  with  a  design 
to  admit  slavery  till  the  age  of  twenty-eight,  in  the  case  of  children 
born  before  the  aft. 

By  the  particular  wording  of  the  tenth  section,  it  would  seem,  at 
first  view,  as  if  the  right  to  service  in  the  case  of  a  registered  slave, 
who  was  such  by  his  birth,  till  the  age  of  thirty-one  years,  was 
either  wholly  taken  away ;  or,  that  registering  him,  would  make 
him  a  slave  for  life.  The  words  are  different  from  the  fifth  section, 
and  are  remarkable.  The  clause  runs,  "  No  man,  or  woman, 
of  any  nation,  or  colour,  except  negroes,  or  mulattoes,  registered, 
shall  be  a  slave,  or  servant  for  life,  but  free."  Kere  the  words, 
"  or  till  the  age  of  thirty-one  years,"  are  omitted.  Now,  if  no  ne- 
gro, or  mulatto  man  or  woman,  unless  registered,  can  be  a  slave  for 
life,  it  seems  to  be  a  natural  consequence,  that  if  registered,  they 
will  become  slaves  for  life.  But  this  construction  is  most  certainly 
erroneous ;  because  it  proves  too  much,  as  it  would  include  shves 
for  thirty-one  years.  Again  if  registering  does  not  make  him  a  ser- 
vant for  life,  which  it  cannot  do,  so  neither  does  this  clause  give 
the  master  a  right,  in  consequence  of  registering  such  negro,  to  de- 
tain him  till  the  age  of  thirty-one  years.  In  the  genuine  and  liberal 
construction,  therefore,  of  the  tenth  section,  the  words,  "  or  till 
the  age  of  thirty-one  years,"  should  be  supplied  ;  and  then  it  will 
speak  the  same  language  with  the  fifth  seclion,  and  convey  the  same 
idea. 

The  true  intent  and  meaning,  then,  of  those  two  seclions,  con- 
sidered in  one  view,  I  take  to  be,  that  ajl  negroes  and  mulattoes 
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1789.  born  at  the  time  of  passing  the  a£t,  shall  be  free  from  every  degree 
u*-v-**J  of  servitude,  unless  registered  by  those  who  had  a  right  to  their  ser- 
vice for  life,  or  thirty-one  years,  or  by  their  attornies. 

This  construction  of  the  law,  is  corroborated  by  adverting  to  the 
fourth  section  of  the  a£t.  By  this  section,  in  case  any  after  born 
child  should  be  abandoned  by  its  master  or  mistress,  from  an  idea 
that  its  service  till  the  age  of  twenty-eight,  was  not  a  sufficient  com- 
pensation for  bringing  it  up,  or  from  any  other  cause,' the  overseers 
are  directed  to  take  charge  of  it : — But  why  provide  for  a  child  born 
after  the  a£t,  in  case  it  should  be  abandoned,  and  not  for  a  child 
born  before  the  a£r.  in  a  similar  situation  ?  Surely  an  abandonment 
was  as  likely  to  happen  in  the  one  case,  as  in  the  other,  and  from 
the  same  cause.  The  silence  of  the  Legislature  on  this  point,  af- 
fords a  striking  argument  to  prove,  that  they  never  entertained  an 
idea  that  children  born  before  the  act,  were  to  be  servants  till  the 
age  of  twenty-eight ;  ortherwise,  the  same  provision  would  have 
been  made  in  both  cases.  The  master,  in  the  case  before  the 
Court,  had  it  in  his  power  to  have  acquired  a  right  to  the  children 
for  life,  if  he  had  chosen  to  register  them  ;  or  by  neglecting  it,  to 
give  them  up  for  ever  :  And  this  observation  appears  to  me  a  satis- 
factory answer  to  the  argument,  that  children  born  before  the  a£t, 
ought  not  to  be  placed  in  a  better  situation  than  those  born  after  it. 
The  master  might  have  put  them  in  a  much  worse  situation ;  and, 
having  run  that  chance,  they  ought  not  now  to  be  placed  on  the 
same  footing  with  those  born  after  the  a£t. 

But  the  greatest  difficulty  in  the  cause  still  remains  •,  that  is,  the 
sixth  section  of  the  a£t. 

By  this  clause,  "  Every  owner  of  a  negro  or  mulatto,  at  the  time 
of  passing  the  acl,  his  heirs,  executors,  administrators,  and  assigns^ 
shall  be  liable  to  the  overseers  of  the  poor,  where  such  negro  or 
mulatto  shall  become  chargeable,  for  such  necessary  expences  as 
the  overseers  may  be  put  to,  through  the  neglecl  of  the  owner  or 
master  of  such  negro  or  mulatto ;  notwithstanding  the  name  and 
other  descriptions  of  such  negro  or  mulatto  shall  not  be  entered  and 
recorded  as  aforesaid  j  unless  his  master  or  owner  shall,  before  such 
slave  or  servant  attain  his  twenty-eighth  year,  execute  and  record 
in  the  proper  county,  a  deed  or  instrument  securing  to  such  slave  or 
servant  his  freedom." 

The  first  observation  to  be  made  on  this  section  is,  that  the 
neglecl:  of  the  owner  or  master  therein  mentioned,  does  not  mean 
his  neglecl:  to  register,  but  his  neglecting  to  provide  for  the  negro, 
whereby  the  overseers  are  obliged  to  do  it. 

I  have  on  several  former  occasions  considered  this  clause  with  a 
good  deal  of  attention.  I  once  suspeeled  there  was  a  mistake  in  it, 
and  that  the  word  not  should  be  expunged  in  the  paragraph  which 
says,  "  notwithstanding  the  name  and  other  descriptions  of  such 
negro  or  mulatto,  shall  not  be  entered  and  recorded  as  aforesaid." 
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Accordingly,  I  examined  at  the  Roll's  office,  the  law  signed  by  the  1789. 
Speaker,  and  also  the  recorded  act,  but  found  them  both  correspond  u^-v-*0 
with  the  printed  law.  I  still  think,  however,  in  construing  the 
act,  that  word  should  be  rejected.  The  clause  then  av:11  mean 
this, — that,  notwithstanding  such  act  of  registering,  whereby  a 
right  is  vested  in  the  master,  yet  in  case  the  negro  should  become 
unable  to  support  himself,  and  the  ov  rseers  should  do  it,  the  mas- 
ter should  be  liable  to  them.  In  other  words,  although  you  com- 
ply with  the  law,  and  register  your  negro,  which  will  make  him 
your  pi-opcrty  ;  yet,  that  circumstance  shall  not  exempt  you  from 
the  burthen  of  supporting  him  afterwards ;  unless  you  set  him  free 
by  deed,  recorded  in  the  proper  county,  before  he  attains  the  age  of 
twenty-eight  years. 

If  it  should  be  observed,  that  this  would  make  the  Legislature 
say  a  very  idle  thing,  to  wit,  that  a  man  shall  be  bound  to  support 
his  own  slave  ;  I  answer,  the  clause  goes  further  :  It  prohibits  him 
from  abandoning  his  right,  unless  he  does  it  before  his  arrival  at  the 
age  of  twenty-eight ;  and  where  at  the  time  of  registering  him  he  was 
above  that  age,  he  can  never  afterwards  abandon  his  right,  but  shall 
remain  always  liable  to  support  him.  Twenty-eight  years  was  esteem- 
ed a  proper  age,  in  case  of  emancipation,  under  which,  it  might  be 
reasonably  supposed,  that  a  negro,  by  a  course  of  industry  for  a  num- 
ber of  years,  might  add  so  much  to  the  public  stock  of  wealth,  as  to 
be  entitled  to  receive  support  from  the  public,  if  he  should  be  una- 
ble to  help  himself. 

By  the  old  law,  a  person  might  set  free  his  negro  at  any  age,  on 
giving  security  at  the  County  Court,  that  he  should  not  become 
chargeable  to  the  public,  but  that  law  being  repealed  by  the  a£t 
now  under  consideration,  it  became  necessary  to  restrain  the  ex- 
ercise of  that  right,  and  to  put  it  on  some  equitable  footing  :  which 
this  clause  has  done  -,  by  ordering  that  the  owner  of  a  negro,  al- 
though registered,  shall  always  be  liable  for  any  necessary  expences 
the  public  may  be  put  to,  through  his  neglecting  to  provide  for 
him,  unless  he  shall  set  him  free  before  the  age  of  twenty-eight, 
in  the  manner  prescribed  by  the  act. 

This  construction  of  the  sixth  section  is  still  further  confirmed 
by  attending  to  the  word  assigns  5  every  owner  of  a  negro,  his  exe- 
cutors, administrators  and  assigns,  shall  be  liable  although  the  ne- 
gro be  not  entered  and  recorded.  But  there  can  be  no  assignee  of 
an  unregistered  negro,  because  he  is  free.  The  clause,  therefore, 
plainly  supposes  a  transferable  property  in  such  negro  to  exist, 
which  can  only  be  by  registering. 

To  this  construction  it  may  be  objected,  that  there  will  be  no 
precision  in  the  act,  in  case  of  a  wilful  neglect  to  register  old  ne- 
groes, with  a  view  to  throw  them  on  the  public ;  for,  by  not  regis- 
tering them,  they  became  free.     It  would  be  a  sufficient  answer  to 
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1789.  say,  that  if  due  provision  be  not  made  in  every  possible  contingency* 
<-~v-,»>  the  evil  must  remain  until  the  Legislature  think  fit  to  remove  it  by 
a  new  law  on  the  subject.  But,  we  may  observe,  that,  in  fact, 
there  could  have  been  few  negroes  so  old  as  to  be  absolutely  use- 
less ;  and  still  fewer  masters  so  forgetful  of  past  services,  and  in- 
sensible to  the  feelings  of  humanity,  as  to  neglecl  registering  their 
old  negroes,  in  order  to  turn  them  out  of  doors,  and  render  them  a 
burthen  to  the  public.  As  nothing  of  this  kind  has  ever  yet  been 
heard  of,  we  may  safely  pronounce,  that  the  Legislature  has  a£ted 
wisely  in  supposing  that  any  provision  in  such  case,  would  have 
been  entirely  superfluous. 

Upon  the  whole,  if  we  read  the  act  without  the  word  not,  the 
law  in  all  its  parts  will  appear  a  consistent  and  rational  system.  In 
any  other  view  of  it,  nothing  can  be  more  obscure,  perplexed,  and 
unintelligible.  The  word  in  all  probability  has  slipt  into  the  acl:  by 
inadvertence  ;  some  member  mistaking  the  design  of  the  ckiuse,  and 
moving  that  as  an  amendment,  which  has  proved  the  source  of  so 
much  intricacy  and  litigation. 

Instances  are  not  wanting  where,  in  construing  wills,  Courts  have 
rejected  or  supplied  words,  to  comply  with  the  intention  of  the  tes- 
tator. It  is  not  necessary  to  cite  the  authorities  to  this  purpose,  as 
they  are  familiar  to  every  one. 

In  the  construction  of  statutes  too,  Judges  have  sometimes  gone 
contrary  to  the  general  words  of  it.  They  have  expounded  the 
words  of  an  a£t  contrary  to  the  text,  to  make  it  agree  with  reason 
and  equity.  19  Finer.  514.  There  can  be  no  exposition  against  the 
direct  letter  of  an  explanatory  statute,  which  admits  there  may  be 
against  an  original  statute.  Where  the  terms  and  letter  of  a  statute 
are  obscure  and  difficult,  we  must  resort  to  the  intent.  19  Viner.  517. 
520.  Though  the  statute  of  1  Eliz.  makes  void  all  leases  by  Bishops, 
to  all  intents  and  purposes,  yet  the  lease  is  good  against  the  lessor.. 
To  which  cases  I  wili  only  add  a  determination  lately  given  in  this 
Court,  in  the  case  of  Levinz  v.  Will,  [Ant.  430.)  Although  the 
words  of  our  a£t  of  Assembly  declare,  "  that  no  mortgage  deed  shall 
be  good  or  sufficient  to  pass  any  freehold  or  inheritance,  or  any  es- 
tate for  life,  or  years,  unless  recorded  within  six  months  from  the 
date ;"  yet  this  Court  very  properly  held  such  mortgage  good  a- 
gainst  the  mortgagor ;  a  decision  which  is  certainly  repugnant  to 
the  express  words  and  letter  of  the  acL 

I  concur,  therefore,  with  my  brother,  Judge  Ati.ee,  that  the  ne- 
gro children  Betsey,  Cato,  and  Isaac,  mentioned  in  the  return  to  the 
Habeas  Corpus  as  detained  by  Samuel  Moore,  should  be  discharged; 
it  appearing  to  me,  he  holds  them  in  custody  against  the  law  of  the 
land. 

Bryan,  Justice  :  In  this  case,  I  confess,  that  hitherto  I  have  a- 
greed  in  opinion  with  the  Chief  Justice  -,  hut  I  now  unite  with 
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my  brothers  Atlee  and  Rush,  upon  this  principle,  that  it  was  in  1789. 
the  power  of  Samuel  Moore  to  have  secured  the  service  of  the  nt>  i^»y— -> 
groes  in  question ;  and,  having  omitted  to  do  so,  he  cannot,  on  the 
one  hand,  take  advantage  of  his  own  negligence  •,  nor,  on  the 
other,  will  an  ignorance  of  the  law  excuse  him.  The  tenth  sec- 
tion of  the  acl:  of  Assembly  seems,  indeed,  inaccurate  and  insen- 
sible •,  but,  as  upon  a  clause  of  so  obscure  a  kind,  I  would  not  wish 
to  press  an  argument  against  liberty,  I  must  declare  my  voice  to  be 
in  favour  of  the  discharge  of  the  negroes. 

By  the  Court  :— Let  the  negroes  be  discharged. 


Common  ^leas, 


PHILADELPHIA  COUNTY, 


December  Term,  1789. 


LYLE,  Adm'or.  v.  FOREMAN. 


THIS  was  a  Foreign  Attachment,  which  issued  returnable  to  the 
present  term  ;  and,  on  arguing  a  rule  to  shew  cause,  why  the 
writ  should  not  be  quashed,  it  was  proved,  that,  on  the  5th  of  De- 
cember, the  Defendant  was  at  Lancaster,  in  his  way  to  Fort  Pitty 
where  he  intended  to  proceed  to  the  Spanish  settlement  below  the 
Notches,  on  the  Mississippi,  but  was  actually  at  Fort  Pitt  on  the  2d 
of  January,    1790. 

Shippen,  President,  observed,  that  while  a  man  remained  in  the 
State,  though  avowing  an  intention  to  withdraw  from  it,  he  must 
be  considered  as  an  inhabitant,  and,  therefore,  not  an  object  of  the 
Foreign  Attachment.  If  an  inhabitant  clandestinely  withdraws,  or 
secretes  himself,  to  avoid  his  creditors,  he  becomes  liable  to  the 
Domestic  Attachment.  The  having  once  been  an  inhabitant  will 
not,  however,  prote£l:  a  man  for  ever  from  a  Foreign  Attachment, 
where  he  has  notoriously  emigrated  from  the  State,  and  settled  else- 
where. But  the  case  before  the  Court,  is  that  of  a  Foreign  Attach- 
ment issued  at  the  very  time  that  the  Defendant  was  an  inhabitant  of 
the  State,  which  cannot  be  maintained. 

Let  the  rule  be  made  absolute. 

Willcocks  and  Sergeant,  for  the  Plaintiff ;  Jngersoll,  for  the  De- 
fendant. 
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1789. 
GRAFF  v.  SMITH'S  Adm'ors.  v-^v-o 

r|~,HIS  case  came  before  the  Court  on  a  rule  to  shew  cause,  why 
■*■  the  Sheriff  should  not  be  directed  to  postpone  the  sale  of  lands 
taken  in  execution  in  \he  hands  of  the  purchasers  from  'John  Smith, 
the  eldest  son  of  Robert  Smithy  the  intestate,  till  all  the  lands  re- 
maining unsold  in  the  hands  of  the  other  children  of  Robert  Smith, 
should  be  sold  by  virtue  of  the  execution. 

After  argument,  the  President  stated  the  circumstances  of  the 
case,  and  delivered  the  opinion  cf  the  Court,  in  the  following  man- 
ner. 

Shippen,  President: — The  facts  agreed  on  both  sides  in  this  cause, 
are,  that  Robert  Smith  died  intestate  indebted  to  several  persons,  and 
possessed  of  a  considerable  real  estate,  but  not  of  sufficient  personal 
estate  to  pay  his  debts  ;  that  his  administrators  applied  to  the  Or- 
phans' Court  for  an  order  to  sell  certain  parts  of  the  real  estate,  suf- 
ficient to  pay  the  debts  and  maintain  the  children  •,  that  such  order 
was  accordingly  obtained,  and  that  part  of  the  real  estate  was  sold  for 
that  purpose  j  that  a  subsequent  application  was  made  to  the  Orphans' 
Court  for  a  division  of  the  remainder  among  the  children ;  that 
the  part  allotted  to  JohWSmith,  the  eldest  son,  on  that  division,  was 
by  him  sold  and  conveyed  to  bona  fide  purchasers;  and  that  John  Smith 
was  himself  an  administrator,  and  neglected  to  discharge  all  the 
debts  out  of  the  sum  arising  from  the  sale  of  the  lands  ordered  to  be 
sold  by  the  Orphans'  Court,  but  wasted  the  money,  and  is  supposed 
insolvent. 

Some  of  the  creditors  of  Robert  Smith,  whose  debts  remained  un- 
paid, have  since  obtained  judgments,  and  issued  executions  against 
the  lands  of  the  intestate,  as  well  those  sold  by  John  Smith,  under 
the  order  of  division,  as  against  the  lands  remaining  unsold  in  the 
hands  of  the  younger  children. 

Three  questions  have  arisen  upon  the  argument. 

1.  Whether,  upon  the  death  of  the  intestate,  his  lands  were  bound 
to  the  payment  of  the  debts,  in  such  a  manner,  as  that  they  may  be 
taken  in  execution  and  sold,  notwithstanding  the  heir  may  have 
previously  sold  and  conveyed  the  same  to  bona  fide  purchasers  ? 

2.  Whether  the  purchasers  from  one  of  the  heirs,  is  bound  to 
contribute  to  the  other  heirs  ? 

3.  Whether  the  purchasers  under  the  order  of  the  Orphans'  Court, 
are  likewise  bound  to  contribute  ? 

I.  In  order  to  solve  the  first  question,  it  will  be  necessary  to  take 
into  view  the  several  a£ls  of  Assembly  which  subject  lands  to  the 
payment  of  debts. 

The  a£t  of  1700  subjects  all  lands  of  debtors  to  sale  on  judgment 
and  execution  against  them,  their  heirs,  executors,  or  administra- 
tors. 

Vol.  I.  P  p  p 
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1789.  The  a£t  of  1705  repeats  the  same  provision,  with  the  restrict 
^-*»-v-«0  tion,  that,  if  the  clear  yearly  profits  will  pay  the  debt  in  seven 
years,  the  land  shall  he  delivered  to  the  Plaintiff  upon  a  reason- 
able extent. 

Under  these  a£ts  the  real  estates  of  debtors  have  been  held  liable 
to  sale  by  execution,  whether  they  be  living,  or  dead ;  if  living,  un- 
der a  judgment  and  execution  against  themselves  ',  if  dead,  under  a 
jud  ment  and  execution  against  their  heirs,  executors,  or  adminis- 
trators. 

By  the  Intestate  A£t,  passed  likewise  in  1705,  there  is  a  parti- 
cular provision  in  case  of  intestacy,  that  the  Administrator  may  sell 
such  parts  of  the  real  estate  as  the  Orphans'  Court  should  allow  of, 
as  sufficient  to  pay  the  debts,  maintains  the  children,  and  improve 
the  residue  of  the  estate.  By  this  a£t  the  surplusage,  or  remaining; 
part  ofthe  intestate's  lands,  not  sold,  or  ordered  to  be  sold,  by  virtue 
of  that  a£f,  is  directed  to  be  divided  among  the  intestate's  widow 
and  children,  in  the  proportions  therein  expressed. 

Although  the  surplusage  only  is  here  directed  to  be  divided,  yet 
the  construction  has  always  been,  that  where  there  are  no  debts, 
or  where  they  have  been  otherwise  satisfied,  the  division  shall  not- 
withstanding take  place,  the  a£l  being  considered  as  a  general  law  of 
descents  and  distribution.  # 

It  is  contended,  on  one  side,  that  the  word  surplusage  in  the  lat- 
ter act  implies  strongly  that  the  remaining  part  only  of  the  real  estate, 
after  payment  of  debts,  is  vested  in  the  heirs,  and  that  they  shall  take 
nothing  till  the  debts  are  paid  ;  or,  if  they  do  take  them,  it  must 
be  cum  onere. 

On  the  other  side,  it  is  said,  that  the  a£r.  was  made  for  a  particular 
purpose,  that  the  word  surplusage  relates  only  to  the  remainder  of 
the  lands  not  ordered  to  be  sold  by  the  Orphans'  Court,  and  that  there 
are  no  words  which  express  or  imply  the  surplusage  to  mean  after 
payment  of  debts. 

Upon  the  former  construction,  however,  it  is  urged,  that,  im- 
mediately on  the  death  of  the  intestate,  there  is  a  Lien  created  on 
all  the  real  estate  in  favour  of  the  creditors. 

Without  entering  into  the  doctrine  of  Liens  u^der  the  words  of 
this  act,  which  would  only  affect  the  estates  of  persons  dying  intest- 
ate, I  would  choose  to  consider  the  question  on  broader  ground  ; 
that  is,  how  far,  and  in  what  manner,  the  real  estate  of  deceased 
persons,  whether  they  die  testate  or  intestate,  is  bound  by  our  laws 
to  the  payment  of  their  debts. 

That  such  real  estates  are  a  fund  for  the  payment  of  debts,  is  not 
controverted  •,  but,  it  is  contended,  that  they  are  no  otherwise  a 
fund  after  the  death  of  the  debtor,  than  in  his  lifetime ;  and  that 
as  he  himself  could  have  aliened  before  judgment,  so  his  represen- 
tatives could  likewise  alien,  and  that  the  lands  are  not  specifically 
bound,  till  judgment  against  the  executors  or  administrators; — that 
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^f,  indeed,  they  are  then  unsold,  they  remain  a  fund,  but  if  aliened,    1789. 
no  remedy  remains  except  a  personal  one  against  the  seller.  ^-v— J 

The  real  and  personal  estates  are  both  funds  for  the  payment  of 
debts.  The  personal  estate,  there  is  no  doubt,  is  immediately 
bound  on  the  death  of  the  debtor;  it  goes  into  the  hands  of  the  exe- 
cutor, or  administrator,  and  is  assets  in  his  hands  for  the  payment 
of  debt*;  specific  personal  property,  being  in  its  nature  perishable, 
may  be  sold  for  that  purpose,  and  the  executor,  or  administrator,  is 
personally  bound  to  answer  for  the  value.  In  the  case  of  the  ad- 
ministrator, he  must  give  security  before  the  administration  is  com- 
mitted to  him  :  In  the  case  of  an  executor,  being  entrusted  by  the 
testator,  he  gives  no  security  in  the  first  instance;  but,  in  case  of  pro- 
bable insolvency,  he  may  be  compelled,  likewise,  to  give  security. 
In  both  cases,  the  whole  personal  estate,  or  its  value,  is  bound, 
from  the  moment  of  the  debtor's  death,  to  the  payment  of  his  debts. 
The  real  estate  is,  likewise,  confessedly  a  fund  for  the  payment 
of  debts.  It  is  a  fund,  however,  that  does  not  actually  go  into  the 
hands  of  the  executor,  or  administrator,  as  assets  in  the  ordinary 
course;  but  it  is  a  fund,  made  such  by  positive  law,  in  another  form  ; 
that  is,  creditors  may  issue  executions,  and  sell  it  for  the  payment 
of  their  debts,  on  a  judgment  against  the  executor,  or  administrator; 
for,  it  is  not  necessary,  nor  has  it  been  usual,  to  bring  the  action 
against  the  heir.  The  lands,  however,  go  into  the  hands  of  the 
heir  or  devisee,  who  gives  no  security,  and  between  whom  and  the 
creditors  there  is  no  privity:  They  are  made  a  fund  for  the  payment 
of  all  debts,  and  must  necessarily  have  been  intended  by  the  Legis- 
lature to  be  a  certain,  and  not  a  precarious  fund;  for,  since  it  is  de- 
clared, that  the  creditors  may  take  them  in  execution  on  a  judgment 
against  the  executor,  or  administrator,  it  must  be  meant  that  they 
should  have  the  fruit  of  that  execution;  and  as  there  is  the  same  rea^ 
son  under  the  law,  that  they  should  be  equal  y  liable  with  the  personal 
estate  from  the  death  of  the  debtor,  they  must  necessarily  be  iiable 
in  such  a  manner  as  to  be  answerable  at  all  events,  which  can  no 
otherwise  be,  than  by  considering  them  as  specifically  liable  in 
whosoever  hands  they  may  be.  If  it  were  otherwise,  they  would 
prove  no  fund  at  all ;  for  the  devisee,  or  heir,  knowing  that  if 
judgments  were  obtained,  he  should  lose  his  land,  would,  in  every 
instance,  where  he  apprehended  debts  beyond  the  amount  of  the 
personal  estate,  immediately  sell  them,  and  thereby  entirely  defeat 
the  intent  of  the  Legislature,  in  making  them  a  fund  for  the  pay- 
ment of  debts. 

The  mischief  of  this  doctrine  is  still  more  striking,  if  we  con- 
sider, that  the  estates  of  the  inhabitants  of  Pennsylvania,  out  of  the 
city  of  Philadelphia,  are  chiefly  real  estates,  and  if  they  were 
immediately  alienable  by  the  heirs,  without  being  afterwards  iiable 
for  the  ancestors  debts,  few  creditors  to  any  amount  would  ever 
recover  their  debts,  although,  perhaps,  the  debts  may  really  have 
been  contracted  on  the  credit  of  the  lands-. 
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1789.  Another  consequence  might  likewise  follow,    that    where  the 

<^*-v^J  father  dies  indebted  leaving  sufficient  real  estate,  and  but  little 
personal,  if  the  heir,  or  devisee,  being  likewise  indebted  on  his 
own  account,  takes  the  land  in  the  manner  contended  for,  then 
his  creditors  by  obtaining  judgment  against  him,  before  his  father's 
can  obtain  judgment  against  the  executors,  will  recover  their 
debts  out  of  his  father's  lands,  whose  creditors  would  in  that  case 
be  entirely  cut  out.  This  would  certainly  be  too  unjust,  and  repug- 
nant to  the  spirit  of  our  laws,  ever  to  receive  the  sanction  of  a  court 
of  justice.         , 

On  these  grounds,  it  is,  as  I  take  it,  that  lands,  of  deceased  per- 
sons, have  always  heretofore  been  considered  as  liable  to  be  taken 
in  execution  for  debt,  in  the  hands  of  a  purchaser  from  the  heir,  or 
devisee.  It  is  a  construction  of  the  law  that  has  so  long  prevailed, 
that  it  would  be  now  very  dangerous  to  unsettle  it,  as  many  titles  to 
land  may  depend  upon  it. 

Although  there  may  not  have  been  any  express  determination  of 
this  point,  yet  a  point  has  been  determined  which  is  within  the 
reason  of  the  case.  A  widow's  right  of  dower  commences  with 
her  marriage*,  it  is  held  so  sacred  a  right  that  no  judgment,  recog- 
nizance, mortgage,  or  any  incumbrance  whatever,  made  by  the 
husband  after  the  marriage,  can  at  common  law  affect  her  right  of 
dower:  even  the  king's  debt  cannot  affect  her.  Yet  it  has  been 
held  under  our  a£ls  of  Assembly,  for  making  lands  chattels  for  the 
payment  of  debts,  that  as  to  lands  taken  in  execution  after  the  death 
of  the  debtor,  the  widow  is  barred  of  her  dower.  If  the  widow 
whose  right  initiated  -with  the  marriage,  shall  lose  her  dower  in 
favour  of  creditors,  by  much  stronger  reason  the  heir,  whose  right 
did  not  commence  till  the  death  of  the  debtor,  should  be  barred 
from  taking  the  land  discharged  of  the  debts. 

II.  The  second  question  in  this  case  is,  whether,  after  a  bona  fide 
sale  by  one  of  the  heirs,  the  purchaser  is  bound  to  contribute  in 
aid  of  the  other  heirs,  whose  land  remains  unsold  ? 

Where  there  is  equal  equity  in  two  contending  parties,  it  is  al- 
ways an  unpleasant  task  to  decide  between  them;  and,  in  that  case, 
there  can  be  no  satisfactory  ride  but  the  striatum  jus-  If  there  should, 
however,  be  any  laches  on  one  side,  and  none  on  the  other,  this,  even 
on  equitable  principles,  will  have  considerable  weight  in  the  deci- 
sion. 

The,  rules  of  contribution,  as  they  appear  in  Herberts  case  in 
3  Co.  13,  are  these — If  a  man  is  seized  of  three  acres  of  land  and 
enters  into  a  recognizance,  or  statute,  and  enfeoffs  A  of  one  acre,  and, 
B  of  another,  and  the  third  descends  to  the  heir  ;  in  this  case,  if  ex- 
ecution is  sued  only  against  the  heir,  he  shall  not  have  contribution  •, 
for,  coming  to  the  land  without  consideration,  he  sits  in  the  place  of 
his  ancestor,  and  shall  not  have  contribution  against  any  purchaser: 
But,  if  execution  be  sued  against  one  of  the  purchasers,  he  shall 
have   contribution  against  the  other  purchaser  and  the  heir.     So, 
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if  judgment  be  obtained  against  a  man  that  dies  leaving  two  daugh-  1789. 
ters,  who  make  partition,  in  this  case,  if  one  only  is  charged,  she  ^■v**/ 
shall  have  contribution;  for,  as  one  purchaser  shall  have  contribu- 
tion against  another,  so  one  heir  shall  have  contribution  against  an- 
other  heir,  for  they  are  in  equali  jure.  The  dictum,  that  the  heir  shall 
not  have  contribution  against  any  purchaser,  clearly  means  any  pur- 
chaser from  the  ancestor,  and  cannot  consistently  with  the  case  stated 
in  Coke  mean  any  other.  If  then,  one  parcener  shall  have  contribu- 
tion against  another  parcener,  it  is  most  clear,  that  one  (X-heir  under 
our  laws  of  descent,  shall  have  contribution  against  another  co-heir. 
But  a  distinction  is  made  between  a  co-heir  and  a  purchaser  under 
him.  Every  purchaser,  except  in  some  special  cases,  stands  in 
the  shoe  of  the  person  he  purchased  from,  and  cannot  have  a  better 
title  than  he  had ;  and,  as  to  contribution,  he  holding  under 
one  of  the  co-heirs,  must  be  considered  as  in  equali  jure  with  the 
other  co-heirs. 

One  of  the  special  cases,  where  a  purchaser  stands  in  a  more 
favourable  light  than  the  person  purchased  from,  is  where  there  is  a 
secret  trust,  and  the  purchase  is  made  without  notice,  and  there  the 
purchaser  shall  hold  the  land  dischai-ged  of  the  trust.  But  there  ap- 
pears no  similarity  between  that  case  and  this,  where  the  law  of 
the  land,  having  made  real  estates  chattels  for  the  payment  of 
the  debts  of  the  ancestor,  every  purchaser  from  the  heir  must  be 
presumed  cognizant  of  it,  and  is  bound  to  take  care,  if  he  will 
make  the  purchase,  to  be  secured  against  such  debts.  If  he  neglects 
this,  he  seems  to  confide  in  the  seller  that  he  hath  both  the  will  and 
ability  to  do  it. 

The  hardship  upon  purchasers  may,  in  particular  instances,  be. 
great,  but  it  may  generally  be  prevented  by  a  proper  caution.  Where 
there  has  been  a  suspicion  of  out-standing  debts,  it  has  been  very 
usual  to  make  the  purchase  under  an  execution.  At  any  rate,  the 
fundamental  security  which  the  law  has  given  to  creditors  should 
not  be  destroyed,  or  the  title  of  co-heirs  affected,  by  the  omissions, 
or  temerity,  of  purchasers. 

It  is  here  suggested,  that  there  maybe  probably  sufficient  in  the 
hands  of  the  younger  children  to  pay  the  debts,  without  calling 
on  the  purchasers.  But,  is  it  reasonable,  is  it  just,  or  can  it  be  le- 
gal, that  the  younger  children  should  be  stript  of  all  their  fortunes, 
and  that  the  share  allotted  to  the  eldest  son,  who  had  no  better  right 
of  exemption  than  they,  should  not  bear  part  of  the  burthen  ?■ 
especially,  as  those  younger  children  had  no  participation  in  the 
sale,  or  wasting  the  money;  nor  was  it  by  any  precaution  whatever 
in  their  power  to  prevent  either;  whereas  it  was  in  the  power  of 
the  purchasers  to  be  indemnified,  if  they  had  thought  proper.  Such 
a  doctrine  would  enable  the  elder  son,  in  most  cases,  to  lay  the 
whole  burthen  upon  the  younger  children,  who  arc  frequently 
helpless;  and,  during  their  minority  at  least,  prevented  from  stand- 
ing an  equal  chance  with  him. 
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17S9.  III.  The  remaining  point  to  be  considered,  is,  whether  the  pur^- 
U*~v~**J  chasers  under  the  order  of  the  Orphans'  Court  are  likewise  bound 
to  contribute  ?  These  purchasers,  I  acknowledge,  appear  to  me 
to  stand  in  a  very  different  light  from  the  voluntary  purchasers 
from  the  eldest  son.  The  law,  for  the  benefit  of  the  families  and 
creditors  of  persons  dying  intestate,  has  vested  the  Orphans'  Court 
with  a  power  to  direct  the  sale  of  certain  parts  of  the  intestate's 
real  estate  for  the  payment  of  his  debts.  The  same  law  has  direct- 
ed the  means  of  information  to  be  given  to  the  Court,  to  prevent 
imposition  and  the  unnecessary  dismemberment  of  the  real  estate. 
The  power  given  to  the  Orphans'  Court  by  this  a£t  is  very  great, 
and  ought  to  be  discreetly  exeixised ;  but  when  the  sale  is  made 
under  their  order,  it  is  certainly  a  good  one.  The  administrator 
is  vested  with  as  complete  a  power  to  sell  the  specified  part  of  the 
real  estate,  as  he  has  by  the  common  law  to  sell  the  personal  •,  and 
the  purchasers  from  him  ought  to  hold  as  securely  in  the  one  case, 
as  the  other.  To  say,  that,  because  the  administrator  is  to  exhibit 
upon  oath  an  account  of  the  debts,  therefore  the  purchasers  are 
to  look  to  the  payment  of  those  debts,  is  in  effect  saying,  that  the 
purchasers  are  to  look  to  the  legal  exercise  of  the  power  vested  in 
the  Orphans'  Court,  who  may,  unquestionably,  impose  such  terms 
upon  the  administrator,  as  are  necessary  to  secure  to  the  creditors 
and  children,  the  consideration  money  arising  from  the  sales  ;  and 
such  security  has,  in  fact,  been  required  in  many  instances  by  the 
Orphans'  Court  in  Pennsylvania.  Besides,  if  the  purchaser  is  to 
look  to  the  payment  of  the  debts,  he  must,  likewise,  look  to  the 
other  objects  for  which  the  land  is  to  be  sold;  that  is,  the  education 
and  maintenance  of  the  children,  and  the  proper  improvement 
of  the  residue  of  the  estate;  which  no  law  founded  in  reason  could 
require. 

'i  he  case  of  these  purchasers,  however,  is  not  regularly  before 
the  Court;  their  lands  have  not  been  taken  in  execution,  neither 
.we  they  comprised  within  the  rule.- 

The  rule,  as  it  stands,  must  be  discharged. 

PRJNGLE  v.  M'CLENACHAN. 

*TPHIS  cause  being  referred,  a  report  was  made  in  favour  of  the 
-■-  Plaintiff,  to  which  the  following  exceptions  were  filed  by  the 
Defendant : 

1.  For  that  the  Referees  have  entirely  omitted  to  charge  the 
Plaintiff  John  Pringle,  with  the  sum  of  £  146  specie,  for  a  loss 
on  a  Policy  of  Insurance  that  he  underwrote  to  the  Defendant, 
Blair  M'-Cienachan,  upon  the  Brig  Nancy,  Richey,  master,  on  a  voy- 
age from  Cadiz  to  Philadelphia,  in  1775. 

2.  For  that  in  the  month  of  December,  1776,  there  was  a  balance 
due  from  John  Pringle  to  Blair  M'-Cienachan  of  £.  2455  13.  4, 
as    appears    by   the    account    current    furnished    the    Referees  ; 
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and  yet  the  Referees,  by  continuing  down  the  subsequent  items  of  1789. 
account  in  Continental  Money,  to  August,  1780  (when  they  struck  u-^-.-^J 
a  balance  of  £.  21191  13  0,  Continental  Money,  at  70  for  one) 
have  reduced  the  balance  of  £.  2465  13  I,  Specie,  due  to  Blair 
M'Cleimckan  in  1770,  by  a  scale  of  depreciation  of  70  for  one  -,  so 
that  instead  of  £.  2445  13  4i  Blair  MiClenachan  has  credit  for 
about  £.  35    1   8,   Specie. 

3.  For  that  in  an  item  of  £.6403  17  8,  Continental' Money*  on 
a  transaction  of  November,  1778,  to  the  debit  of  Blair  M'Clenachan, 
they  have  omitted  to  charge  him  with  that  sum  in  Nj-vember, 
1778,  and  reduce  it  by  the  scale  of  70  for  one,  as  they  did  the  ba- 
lance in  August,  but  have  taken  that  single  item  out  of  the  general, 
mass  of  the  account,  which  amounts  to  upwards  of  £.  360,000,  Con- 
tinental Money,  and  reduced  it  by  a  scale  of  6  for  one  ;  which,  upon 
their  own  principles,  will  turn  to  the  disadvantage  of  Blair  MlClena- 
chan  £.  975   16  7,  Specie. 

4.  that  Blair  MiClenachan,  in  September,  1777,  drew  a  bill  of 
exchange  on  Newry,  payable  in  London,  for  £.  200  sterling,  in 
favour  of  John  Pringle,  which  was  protested ;  and  the  Defendant, 
Blair  M'Clenachan,  never  had  notice  thereof,  until  the  latter  end 
of  1778,  or  beginning  of  1779,  and  the  Referees  have  charged  the 
Defendant  for  the  same,  the  sum  of  £.  656  19  3,  Specie,  and  by 
reason  of  the  Referees  having  scaled  the  aforesaid  balance  of 
/.  ,21191  13  0,  at  70  for  one,  the  said  Blair  M'Clenachan, 
has  to  his  credit  for  the  said  bill  only  the  sum  of  £.  8   11   5,  Specie. 

After  argument,  the  President  delivered  the  opinion  ot  the 
Court  as  follows  : 

Shippen,  President : — The  Court  have  deliberately  considered  this 
case,  and  are  unanimously  of  opinion,  that  the  Referees,  although 
men  of  knowledge  and  integrity,  have  hastily  adopted  a  principle 
not  warranted  by  law,  which,  if  sanctioned  by  this  Court,  would  be 
productive  of  manifest  injustice. 

The  accounts  that  had  been  exhibited  by  one  party  to  the 
other,  were  certainly  evidence  against  him  who  exhibited  them,  as 
to  the  articles  which  they  contained,  but  could  not  be  considered  as 
evidence,  much  less  conclusive  evidence,  of  what  was  not  stated  or 
distinguished  in  them,  I  mean,  the  value  of  the  specie  and  deprecia- 
ted money.  This  appears  to  have  been  a  principal  subject  of  dispute 
between  the  parties,  and  ought  to  have  been  open  to  discussion 
before  the  Referees.  Yet,  under  the  idea  that  this  was  conclusive- 
evidence,  they  have  totally  refused  to  consider  the  items  of  the 
account  as  to  their  real  value,  or  to  exercise  their  judgments  upon 
them  ;  but,  by  applying  a  certain  rate  of  depreciation  to  the  ba- 
lance of  the  whole  account,  they  have  involved  a  large  sum  of 
hard  money  in  a  depreciation  of  seventy  for  one.  They  have  also 
scaled  sums  which  had  been  omitted  in  the  accounts,  in  a  very 
different  manner  from  what  they  have  done  other  advances  made 
about  the  same  time,  by  which  an  unequal  measure  of  justice  is 
dealt  out  to  the  parties. 
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1789.        The  principle  that  the  Referees  adopted,  having  been  taken  up 
<— - v— J   before  it  could  be  known  on  which  side  it  would  operate  either  be- 
neficially or  injuriously,  they  are  not  chargeable  with  any  designed 
partiality ;  but  it  was  surely  too  hazardous  and  uncertain  an  experi- 
ment, to  be  a  proper  foundation  for  doing  equal  justice. 

Although  the  Court,  in  the  present  instance,  have  entered  fur- 
ther into  the  merits  of  the  case,  than  they  usually  do  on  reports  of 
Referees,  they  do  not  think  that  they  depart  from  the  spirit  of  for- 
mer decisions,  as  they  ground  their  judgment  upon  the  conduct  of 
the  Referees  in  declining  the  consideration  of  the  most  material 
subject  of  the  controversy ;  and  that  too,  upon  a  mistaken  principle, 
leading  to  real  injustice  to  one  of  the  parties. 

Let  the  Report  be  set  aside. 
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The  following  is  the  opinion  of  Mr.  Justice  Rush,  delivered  in  the  case 
of  Purviance,  et  al.  v.  Angus,  (ant.  ISO.  J  I  received  it  too  late 
for  insertion  in  its  proper  place  ;  but,  I  hope,  it  will  be  here  acceptable 
to  the  Public. 


PURVIANCE  et  al.  v.  ANGUS, 


T>  USH,  Justice : — As  my  opinion  differs  from  that  of  the  Court 
J-^-  just  delivered  by  the  Chief  Justice,  I  will  give  the  reasons 
of  my  dissent  somewhat  at  large. 

A  libel  has  been  filed  in  the  Court  of  Admiralty  for  the  State  of 
Pennsylvania,  on  behalf  of  John  Purvyance,  Joseph  Dean,  and  Ben- 
jamin Harbeson,  against  John  Angus,  setting  forth  and  charging,  that 
the  said  John  Angus  was  duly  appointed  Master  and  Commander  of 
the  brig  Hibcrnia,  the  property  of  the  Libellants,  bound  on  a  voy- 
age from  Philadelphia  to  the  port  of  Oratavo  in  the  island  of  Ten- 
riff  e  j  that  on  his  voyage  aforesaid,  the  said  Angus,  without  any  pro- 
bable cause  of  capture,  and  -with  a  view  to  his  own  private  interest 
and  emolument,  did  combine  with  certain  malefacfors,  and  take 
the  brig  Betsey  out  of  the  possession  of  Silas  Talbot,  the  said  brig 
being  at  that  time  a  prize  to  the  said  Talbot,  and  that  Angus  knew 
she  was  prize  to  him.  The  libel  further  charges,  that  Talbot  hath 
recovered  £.  4000  against  the  Libellants  for  the  trespass  and  injury 
aforesaid  ;  and  concludes  with  praying,  that,  as  the  Libellants  have 
been  compelled  to  pay  that  sum  of  money,  through  the  miscon- 
duct of  Angus,  their  Captain,  they  may  be  enabled  to  recover  from 
him  a  full  equivalent. 

To  this  libel  an  answer  hath  been  filed  on  the  part  of  Angus, 
in  wichh  he  explicitly  denies  his  taking  the  Betsey  on  the  high  seas 
without  authority  from  his  owners,  and  without  probable  cause.  He 
also  utterly  denies,  that  he  knew  the  brig  Betsey  had  been  taken  by 
Talbot,  and  that  he  had  any  intention  to  defraud  him,  or  his  (Angus's) 
owners. 

A  variety  of  depositions  and  exhibits  have  been  produced  in  the 
cause,  and  the  Judge  of  the  Admiralty  hath  pronounced  a  decree  in 
favour  of  Angus,  the  Respondent. 

Vol.  I.  Q  q  q 
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From  this  sentence  an  appeal  hath  been  brought  by  the  Libels 
lants  to  this  Court,  the  highest  in  the  State,  having  the  ultimate 
and  superintending  power  to  corre£t  the  errors  of  all  inferior  tri- 
bunals. 

It  is  right  and  proper  before  we  examine  the  evidence,  accu- 
rately to  state  the  question  in  controversy. 

We  are  not  now  to  decide,  generally,  whether  Captains  of  ves- 
sels are  not  responsible  to  their  owners  for  negle£t  of  duty,  or 
breach  of  trust ;  it  being  admitted  on  all  hands,  that  the  master 
may  sue  his  servant  for  any  breach  of  trust  or  confidence.  If  a 
shepherd,  by  his  negligence,  suffer  my  sheep  to  be  drowned  ;  or 
should  my  cattle,  through  the  negligence  of  my  servent,  commit  a 
trespass  upon  my  neighbour  ;  the  shepherd  and  servent  are  both  li- 
able in  these  cases.  And,  in  the  latter  case,  I  am  responsible  over 
to  my  neighbour  for  the  injury  he  receives  through  the  neglect  of 
my  servant.     Doctor  Isf  Student  Tl '.      Noy.   109.     &  Co.  13.  14.      ■ 

Nor  are  we  now  to  enquire,  whether  Angus  be  responsible  to 
Silas  Talbot  for  a  trespass.  I  admit  that  he  is  clearly  so  ;  and  that 
no  defence  he  could  make,  founded  on  ignorance,  accident,  or  mis- 
take, could  avail  him  on  such  suit  by  Talbot.  If  Angus  joined  in 
the  trespass,  it  is  immaterial  to  Talbot  what  were  his  views,  or 
whether  he  did  it  intentionally,  or  not.  If  I  hurt  a  person  through 
negligence,  it  is  no  justification  in  an  a£lion  of  assault  and  battery. 
Buller,  1 6.  And  there  is  a  case  in  one  of  the  books,  where  a  gun 
went  off  by  accident,  and  wounded  a  person,  and  it  was  held  that 
trespass  lies.  It  is  to  no  purpose,  therefore,  and  wide  of  the  pre- 
sent question,  to  cite  authorities  to  prove  that  in  trespass  all  are 
answerable.  Whether  Angus  shewed  more  or  less  zeal ;  whether  he 
did  all  he  could,  or  not ;  are  useless  enquiries  at  this  time.  In  tres- 
pass all  are  liable  •,  and  this  rule  would  apply  on  a  suit  by  Talbot 
against  Angus,  even  though  the  trespass  might  appear,  on  the  part 
of  Angus,  to  have  been  incautiously,  or  unintentionally,  committed. 

The  question  before  the  Court  is  a  special  one,  resting  on  its  own 
peculiar  circumstances,  and  not  involving  in  it  the  examination  or  ad- 
justment of  any  general  principles  of  law.  But  before  I  proceed 
to  state  what  I  take  to  be^  the  question,  I  will  make  a  few  previous 
observations,  on  the  doclrine  of  responsibility,  so  far  as  the  same  is' 
applicable,  or  necessary,  at  present. 

The  owners,  as  well  as  the  captains  of  vessels,  are,  by  the  civil 
law,  liable  for  trespasses  committed  on  the  sea.  The  owners  are 
liable  on  the  principle,  that  the  captain  is  their  servant,  bound  to 
obey  their  orders,  and  to  pursue  their  instructions  :  a  confidence 
or  trust  is  reposed  in  him,  that  he  will  conduct  himself  agreeably 
to  the  principles  of  integrity  and  good  faith ;  and  that  he  will  be 
guilty  of  no  outrage  upon  others,  or  of  any  criminal  neglect  what- 
ever. By  rendering  the  owners  responsible  for  the  captains,  the 
law  hath  laid  them  under  the  strongest  obligations  to  employ  none 
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but  men  of  skill,  capacity  and  integrity,  to  navigate  their  vessels. 
Perhaps,  too,  the  principle  in  part  received  its  establishment,  fr°>m 
an  apprehension,  that  the  commander  of  the  vessel  might  not  be 
of  suJhcient  ability  to  compensate  for  the  injury  committed  by  him. 
In  all  cases  of  spoliation,  both  captain  and  owners  are  equally  lia- 
ble to  the  party  wronged. 

But  what  is  the  nature  of  the  contract  between  the  owners  and 
the  captain  ?  It  is  either  general,  or  special.  It  is  either  created 
by  the  law,  or  by  the  parties  themselves.  A  commander  of  a  ves- 
sel, on  going  to  sea  without  any  instructions,  is  bound  to  govern 
himself  by  law  ;  and,  in  such  case,'  if  his  owners  are  injured  through 
his  misconduct,  he  is  certainly  responsible  again  to  them.  This 
duty,  however,  which  the  law  imposes  upon  the  commander  of 
a  vessel,  may  be  altered  by  his  owners.  They  may,  for  example, 
order  him  to  take  and  seize  the  vessel  of  a  friend  j  and,  in  case  of 
his  compliance,  both  he  and  his  owners  will  be  responsible  to  that 
friend  :  but  the  captain,  in  this  instance,  will  not  be  liable  to  his 
employers,  because  he  acted  according  to  instructions.  The  rules 
of  responsibility,  therefore,  are  not  reciprocal.  The  owners  may 
be  liable  to  a  person  injured,  and  it  will  not  thence  follow,  that  the 
captain  is  answerable  again  to  his  owners.  These  observations  are 
made  to  refute  a  very  improper  inference,  that  because  a  captain 
has  injured  a  third  person,  for  which  the  owners  are  liable,  that, 
therefore,  the  captain  is  again  responsible  to  the  owners. 

The  question  then  before  the  Court  is  this  :  Is  Angus,  (who  ac- 
tually committed  a  trespass  on  the  property  of  Silas  Talbot,  in  con- 
junction with  captains  Prole  and  Thompson,  and  whose  owners, 
the  present  libellants,  have  since  been  compelled  to  make  compen- 
sation to  Talbot  for  the  trespass  of  Angus,)  responsible  to  his  owners, 
for  the  monies  paid  by  them  on  account  of  the  said  trespass,  under 
all  the  circumstances  of  the  case  ? 

This  I  take  to  be  a  fair  state  of  the  question;  and  the  answer  must 
depend,  first,  upon  the  evidence,  and  secondly,  upon  the  law. 

I  have  stated  in  the  question,  that  Angus  committed  a  trespass. 
This  appears  evident  from  his  signing  the  orders,  and  from  his  put- 
ting two  sailors  on  board  the  Betsey,  to  assist  in  navigating  her  into 
port :  Unless,  therefore,  it  can  be  shewn,  that  Angus  was  im- 
posed upon  by  his  comrades,  Prole  and  Thompson,  to  act  in  this 
manner  ;  and  that  he  was  authorized  to  place  a  reasonable  confi- 
dence in  them,  the  decree  of  this  Court  ought  to  be  against  him. 
In  other  words,  unless  he  can  shew  some  authority,  either  express, 
or  implied,  for  what  he  did,  he  ought  to  be  considered  in  the  same 
Erirrunal  point  of  view  with  the  two  other  captains. 

In  the  beginning  of  September,  1779,  the  Hibemia,  commanded 
by  Angus,  left  the  Capes  of  Delaware,  in  company  with  Captain 
Thompson,  who  commanded  the  Achilles,  and  with  Captain  Prok 
who  commanded  the  Patty.  They  were  all  armed,  and  had  Letters' 
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of  Marque.  Upon  the  6th  and  7th  of  the  same  month,  the  transac- 
tion happened  which  gave  rise  to  the  present  dispute.  Willian  Da- 
vis, a  passenger  on  board  the  Patty,  says,  that  on  the  7th,  about 
ten  o'clock,  A.  M.  he  heard  a  firing,  and  saw  two  vessels  engaged 
in  battle,  and  that  at  that  time,  the  three  brigs,  the  Patty,  Achilles, 
and  Hibemia,  were  within  hail  of  each  other.  This  firing,  if  ever 
heard  on  board  the  Patty,  or  the  battle  seen,  must  have  been  on  the 
sixth,  and  not  on  the  seventh.  He  adds,  that  he  verily  believes  that 
the  two  other  brigs  heard  the  firing  also. 

In  opposition  to  this  evidence,  let  us  contrast  the  testimony  of 
James  Leach,  the  captain,  and  John  Russel,  the  mate,  on  board  the 
Betsey.  They  both  swore,  that,  at  the  time  the  Betsey  was  captured, 
thei-e  was  no  other  vessel  in  sight  '»ut  the  Argo ;  and  they  add,  that 
they  verily  believe,  no  person  did  see  any  other  vessel.  If  they 
were  in  sight  of  Davis,  Davis  must  also  have  been  in  sight  of  them; 
and  the  firm  belief  of  Leach  and  Russel,  that  no  vessel  was  in  sight, 
is  at  least  equal  in  point  of  proof,  to  the  firm  belief  of  Davis,  that 
the  Hibemia  and  Achilles  saw  the  engagement.  It  is  remarkable 
too,  that  Davis  says,  that  Angus  had  his  boat  hoisted  out,  in  which 
he  is  contradicted  by  all  the  other  witnesses,  and  appears  to  be  under 
a  great  mistake. 

But  I  shall  wave  any  further  observations  on  this  point ;  for, 
though  it  should  be  admitted  that  Davis,  and  those  on  board  the 
Patty,  heard  the  firing  and  saw  the  chase,  it  cannot  thence  be  in- 
ferred, that  those  on  board  the  Hibemia  did,  especially  as  they  swore 
that  they  did  not.  Inattention,  noise,  and  a  variety  of  other  causes, 
might  prevent  the  people  on  board  one  vessel,  from  seeing  or  hear- 
ing what  those  on  board  another  vessel,  did  see  and  hear. 

It  appears  to  me,  therefore,  highly  probable,  from  the  evidence 
before  the  Court,  that  Angus  did  not  on  the  6th,  see  the  taking  of 
the  Betsey.  His  conduct  on  the  7th,  when  he  came  up  to  the  other 
captains,  strongly  confirms  this  idea.  For  no  less  than  six  witnesses 
out  of  the  seven,  who  were  present  when  Angus  came  up  (that  is, 
every  witness  except  Davis,)  expressly  mentions,  that  Aligns  en- 
quired what  they  had  got ;  and  upon  being  told  she  was  a  good 
prize,  he  replied,  if  she  is  a  good  prize,  so  must  the  sloop  be  : 
and  that  he  further  asked,  why  one  of  their  fast-sailing  vessels  did 
not  chase  her  ;  upon  which  they  ordered  him  to  pursue  her,  which 
he  immediately  did. 

Now,  it  is  in  full  proof,  from  the  evidence  of  Captain  Talbot, 
that  the  two  other  brigs  had  been  up  with  the  Betsey  about  an  hour 
before  Angus  came  up,  and  that  their  boats  had  frequently  passed 
to  and  from  the  Betsey.  They,  therefore,  had  full  information  ; 
but  Angus  had  not  the  least  knowledge,  except  what  he  received 
from  their  declaration,  that  she  was  a  good  prize.  If  then  she 
had  been  a  good  prize,  of  which  he  had  not,  at  that  time,  the 
least  reason  to  doubt,  well  might  he  reply,  that  the  other  vessel. 
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meaning  the  Argo,  was  also  a  good  prize.  This  observation,  made 
at  this  period  of  the  business,  unanswerably  show ;,  that  he  could 
not  have  seen  the  Betsey  and  Argo  engaged  ;  for,  it  is  not  conceiva- 
ble that  he  could  be  so  grossly  ignorant  and  stupid,  as  to  see  two 
vessels-  engaged  in  battle,  and,  at  the  same  time,  suppose  them  to 
be  both  enemiet. 

With  respect  to  the  idea  of  the  three  captains  having  consulted 
what  to  do  with  the  prize,  it  scarcely  merits  consideration.  Grove 
says,  that  he  does  not  know  on  board  which  vessel  the  consultation 
look  place  ;  in  which  he  is  contradicted  by  Davis,  who  says  it  was 
not  on  board  any  particular  vessel,  but  that  each  captain  continued 
on  board  his  own.  The  truth,  however,  is  that  there  never  was 
any  consultation,  and  in  this  all  the  other  witnesses  agree. 

The  orders  from  the  three  captains  to  the  prize  master,  and 
which  are  signed  by  Angus,  contain  a  direction  to  him  to  get,  if 
possible,  into  Delaware,  Egg-Harbour,  or  Chesapeak  ;  "for fear  of 
the  sloop  Argo's  falling  in  with  \ou,  if  you  go  to  Nenv  England."  From 
these  expressions,  it  has  been  contended,  that  Angus  was  privy  to 
the  whole  transaction;  but  I  do  not  see  the  thing  in  that  point  of 
view.  It  is  possible  that  he  signed  the  orders  without  considering  at- 
tentively the  meaning  of  the  -words,  believing,  at  the  same  time, 
that  his  comrades,  who  had  made  the  necessary  enquiries  on  board 
the  Betsey,  had  their  reasons  for  inserting  them.  7/  is  certain,  that 
he  thought  the  Argo  an  enemy,  and  as  such  pursued  her.  He  might, 
therefore,  very  naturally  have  supposed  the  other  captains  had 
reason  to  believe  the  Argo  was  bound  to  Ne-vj-England ;  and  that 
on  this  account  they  had  inserted  those  words  in  the  orders. 

What,  then,  is  the  nature  and  history  of  the  present  transaction  ? 
Three  vessels,  commissioned  as  Letters  of  Marque  and  Reprisal,  be- 
ing about  to  sail  at  the  same  time  from  the  port  of  Philadelphia,  the 
owners  of  the  Hibernia,  give  their  captain  orders  to  cruise  with  the 
other  two.  He  does  so;  and,  in  the  course  of  their  united  operations, 
he  is  deceived  and  misled  by  them  in  such  manner,  as  to  concur 
with  them  in  committing  a  trespass.  Had  Angus  been  directed,  ge- 
nerally, to  cruise,  the  case  might  have  been  different ;  for,  then  every 
degree  of  confidence  reposed  in  his  associates,  must  have  been  at  his 
own  risque.  But  Angus,  being  expressly  authorized  to  cruise  with 
the  two  other  vessels  then  sailing  to  the  east,  any  a£i,  or  event, 
which  was  likely  to  happen  on  a  joint  cruise  by  the  three  vessels,  or 
which  might  have  been  rationally  expected  in  the  usual  course  or 
things,  was  as  much  authorized,  as  the  cruising  itself  was.  Every 
thing  usually  done  by  persons  jointly  cruising,  is  implied  it;  the  au- 
thority to  Angus  to  cruise  with  the  others.  The  owners  themselves 
have  laid  the  foundation  of  the  trust,  or  confidence,  that  he  re-- 
posed  in  Prole  and  Thompson,  and  should,  therefore,  alone  suffer. 
The  condu£l"  of  Angus  seems  to  be  cleaidy  warranted  by  the  rules 
and  maxims  that  invariably  govern  the  commanders  of  vessels,  when, 
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they  acl  in  conjunction  with  others  on  a  cruising  voyage.  I  per- 
ceive neither  crassa  negligentia,  nor  lata  culpa  in  his  behaviour;  and 
I  take  the  law  to  be,  as  stated  in  4  Burr.  2060,  that  he  is  not  an- 
swerable unless  in  those  two  cases.  It  is  preposterous  to  say,  that 
he  ought  not  to  have  credited  Prole  and  Thompson,  when  he  was 
ordered  to  join  with  them  on  a  cruise.  Hard  is  the  doctrine,  that  a 
servant^  who  apparently  acts  in  the  best  manner  for  the  interests 
of  his  master,  should  be  liable  for  unavoidable  failures,  especially 
when  they  originate,  not  in  himse:f,  but  in  others:  It  is  sufficient 
to  deter  all  men  from  accepting  a  trust. 

This  authority  to  cruise  with  Prole  and  Thompson,  certainly 
means  something :  but,  if  it  will  not  justify  Angus's  conduct  on  this 
occasion,  it  is  totally  insignificant  and  void  ;  and  an  authority  to 
cruise  with  others,  is  an  authority  to  do  nothing  ;  that  is,  no  au- 
thority at  all. 

However  disposed  to  concur  with  my  Brethren  in  this  cause,  I 
have  not  been  able  to  do  it.  Unanimity  in  Courts  of  Justice,  though 
a  very  desirable  object,  ought  never  to  be  attained  at  the  expence  of 
sacrificing  the  judgment, 

Upon  the  whole,  as  it  appears  to  me,  that  Angus  did  not  combine 
with  the  other  Captains  to  take  the  Betsey  out  of  rhe  possession  of 
the  Argo ;  and  that  he  acled  such  a  part,  as  he  thought  would  pro- 
mote the  interests  of  his  owners;  my  opinion  is,  that  the  decree  of 
the  lower  Court  should  be  affirmed  :  But  a  majority  of  this  Court 
entertaining  different  sentiments,  it  must  nevertheless  be  reversed. 
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ABATEMENT. 

WHAT  is  a  reasonable  time  to  re- 
new an  action  after  abatement; 
ftr  to  profecu:e  it  upon  the  foundation 
6f  the  old  writ,  where  there  has  been 
no  abatement.  Page  412. 

See  Prafitice.     Action. 

ACCOUNT. 
See  AEl'wn. 

ACTION. 

The  Court  will  not  in  one  action  en- 
quire, upon  motion,  into  the  merits  of 
another.  127 

An  action  for  money  had  and  re- 
ceived, &c.  is  a  liberal  action,  and  will 
lie  in  all  cafes  where,  by  the  ties  of  na- 
tural juftice  and  equity,  the  Defendant 
dught  to  refund.  145 

Bat  where  a  party  might  with  good 
eonfeience  receive  the  money,  although 
he  could  not  recover  it  at  law,  he  who 
voluntarily  paid  it,  cannot  in  this  acti- 
on compel  a  return.  ibid. 

The  Court  will  enquire  into  the 
caufe  of  action  in  the  cafe  of  Foreign 
Attachments,  as  they  do  in  cafes  of 
Capias.     _  154 

There  is  no  case  which  gives  a  cre- 
ditor an  action  against  the  debtor  of 
his  debtor  :  there  is  no  privity  between 
them.  ibid, 

A  writing  under  feal  cannot  be  given 
in  evidence,  to  fupport  an  action  of 
Ajfumpfit  upon  a  promiffory  note.     208 

An  action  will  not  lie  in  a  common 
law  Court,  where  the  queftion  arifes 
from  the  necefiary  and  immediate  con- 
fequences  of  a  veffeFs  being  taken  as 
prize.  2 1  8 

In  an  action  for  money  had  and  re- 
ceived, &c.  the  Plaintiff  fo  far  con- 
firms the  Defendant's  act,  as  that  he 
cannot  gainfay  the  right  to  receive  the 


money,  and  can  recover  no  more  than 
was  actually  received.  222- 

In  an  actitn  of  debt  brought  u]  on 
a  bond,  and  where  the  iffue  is  joii  ed 
on  a  plea  cf  payment,  the  Jury  may, 
and  ought  to,  prefume  every  thing  to 
have  been  paid,  which  ex  equo  tt  bono, 
in  equity  and  good  eonfeience,  ought  1  ot- 
to be  paid.  260 

In  an  action  of  account  between  part- 
ners, if  thefe  facts  are  proved .  that  a 
partnerfhip  exifted,  that  the  Defend- 
ant was  the  acting  partner,  and  that 
he  received  any  part  of  the  fum,  from 
any  of  the  perfons  mentioned  in  the  de- 
claration, the  Court  will  uniformly  o- 
blige  him  to  account.  339 

The  mere  fale  and  delivery  of  a 
promiffory  note,  without  any  indorse- 
ment or  affignment,  will  not  be  l\.f- 
ficient  to  maintain  an  action  brought 
by  the  purchafcr  in  his  own  name, 
where  no  other  confideration  for  aa 
Ajfumpfit  is  laid  in  the  declaration.     370 

A  perfon  whofe  eftate  was  confif- 
cated  during  the  late  war,  under  an 
act  of  the  Legiflature  of  Conncclicut,  for 
adhering  to  the  British  government, 
cannot  fue  here  to  recover  a  debt,  vef- 
ted  by  that  confifcation  in  the  State 
of  Conneiiicut,  although  no  proceedings 
were  had  on  the  part  of  the  State,  to 
reduce  the  debt  into  poffeflion,  before 
the  treaty  of  Peace.  400 

What  is  a  reaionable  time  to  renew 
an  action  after  abatement,  or  to  pro- 
fecute  it  upon  the  foundation  of  the 
old  Writ,  where  there  has  been  no  a 
batement.  412 

Ajfumpfit  for  money  had  and  receiv- 
ed, &c.  'will  lie  to  recover  back  the 
c  niideration  money  given  for  the  pur- 
chafe  of  lands ;  and  deeds  or  other 
writings  which  are  not  the  immediate 
foundation  of  the  fuit,  but  only  tending 
to  it,  may  be  given  in  evidence,      429. 
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Letters  oi  Adminiftration  granted  by 
the  Archbifbop  of  York  n  the  kingdom 
of  England,  are  not  offufficient  authori- 
ty to  maintain  an  action  here.  Page  456 
See  Practice.  Alien.  Assignment. 

Consolidation.    Covenant.  Lis 

Pendens." 

ACTS   OF   ASSEMBLY. 

An  act  of  AiTembly  of  the  late  Pro- 
vince was  not  deemed  to  be  repealed 
by  the  King  and  Counfel,  till  notifica- 
tion here.  9 

It  is  fairly  to  be  inferred  from  the 
general  tenoi-  of  the  act  of  Affembly 
for  the  revival  of  the  laws,  that  the  Le- 
giflature  thought,  that  the  reparation 
from  Great  Britain,  worked  a  diffolu- 
f.ion  of  all  government.  58 

See  British  Statutes. 

ADDITION. 

J.  B.  of  WlJI  Bradford  wis  required 
by  proclamation  to  furrender,  &c.  by 
the  name  and  addition  of  "  J.  B.  of 
Eajl  Bradford  townfhip  :"  and  it  was 
held  to  be  fatal.  60 

ADMINISTRATOR. 

On  the  plea  of  want  of  affets,  in  an 
action  againft  an  executor  by  a  relidu- 
ary  legatee,  auditors  mall  be  appoint 
"A  ex  tempo) e  ;  and  it  is  not  fufficient 
to  object,  that  the  executor's  accounts 
have  been  before  fettled  by  a  refer- 
ence. 164. 

Payment,  to  an  executor  or  admini- 
ftrator  of  a  deceafed  partner  can  be 
no  fatisfaction  to  the  furvivor,  who 
has  the  fole  right  of  fuing  for,  and  of 
receiving  the  monies  due  to  the  com- 
pany. 250 

Although  an  executor  by  paying 
money  over  to  his  co  executor,  who 
becomes  iniblvent,  would  be  charge- 
able if  there  were  creditors,  and  a  defi- 
ciency of  affets  to  fatisfy  them,  yet  he 
is  not  anfwerable  to  legatees.  31a 

A  creditor  taking  a  bond  from  the 
executors  or  adminiftrator  of  his  de- 
ceafed debtor,  difcharges  the  old  debt, 

in  not.  34'/ 

Letters  of  adminiftration  granted  by 
the  Archbifhop  of  York  in  England,  are 
j2ot  a  fufficient  authority  to  maintain 
an  acfion  here.  456 

See  Reference. 


ADMIRALTY. 

The   Dela-ware  is  within  the  Admi* 

ralty  jurifdiction.  49 

\   Court  Admiralty    cannot    carry' 

an  agreement  into    fpec  fie  execution, 

nor  give  damages  for  the  breach,     ibid. 

The  owners  of  Letters  of  Marque 
are  rcfponfible  for  injuries  committed 
on  the  high  leas,  by  the  commanders 
fent  out  by  them  ;  at  leaft  to  the  value 
of  the  veffels.  95 

In  cafes  of  capture  from  enemies, 
perfons  in  other  veffels  acquire  no 
right,  merely  by  feeing  the  capture 
made.  ibid. 

In  what  cafes  the  Admiralty  has 
cognizance.  ibil. 

In  what  cafes  appeals  from  the  Ad- 
miralty to  the  High  Court  of  Errors 
and  Appeals,  are  regular.  ibid. 

The  mafter  of  a  fhip  is  anfwerable 
over  to  his  owners,  where  they  have 
been  obliged  to  pay  a  third  perfon  for 
damages  fuftained  by  his  mifconduct  ; 
but  the  Court,  under  favourable  cir- 
cumftances,  may  reduce  the  quantum 
of  damages  below  what  the  owners 
have  paid.  180 

It  is  a  wrong  pofition,  that  a  mafter 
of  a  fhip  is  not  anfwerable  for  an  error 
in  judgment,  but  only  for  a  fault  ot 
the  heart,  in  civil  matters.  ibid. 

Where  the  queftion  to  be  tried, 
though  not  directly  a  'queftion  of  prize 
is  yet  a  queftion  arifing  upon  the  im- 
mediate and  neceffary  confequence  of 
a  veffel's  being  taken  as  prize,  it  is 
folely  and  exclufively  of  Admiralty 
jurifdiction,  and  an  action  will  not 
lie  in  a  common  law  Court.  31 8 

See  Master  and  Servant. 
Damages. 

AGENT. 

There  mull  be  fome  fatisfailory 
proof  of  a  Defendant's  being  actually 
an  agent,  before  the  Court  will  allow 
him  to  be  fworn,  under  the  act  of 
Affembly,  to  identify  the  money  in 
difpute.  in  not.      224 

A  confidential  agent  cannot  excufe 
himfelf  on  that  account  from  being  a 
witnefs  againft  his  conftitutent.  439 
See  Witnesses.   Insurance. 

AGREEMENT. 

See  Frauds  and  Perjuries. 
Insurance. 
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ALIEN. 

An  alien  enemy  has  no  right  of  ac- 
tion during  a  war:  bm  the  rights 
which  the  subjects  of  either  power  had 
against  the  other,  are  revived  at  the 
end  of  it.  71 

See  Action.     Law  of  Nations. 
AMBASSADOR. 

See  Law  of  Nations. 

AMENDMENT. 

A  Ski.  Fa.  was  amended  by  the  re- 
cord, substituting  September  Term, 
1782,  for  December  Term.  133 

Verdict  in  ejectment  amended  b\ 
adding,  "  and  for  the  residue  they  find 
for  the  Defendant."  ibid 

The  teste  and  re  urn  of  an  alias  Ven- 
ditioni amended  by  the  attorney's  pre- 
cept on  which  it  issued.  197 

Af:er  report,  the  rule  of  reference 
was  amended  by  'he  agreement  filed, 
so  as  to  insert  the  name  of  Lewis, 
instead  of  Levis.  379 

See  Error. 

APPEAL. 

See    Admiralty.     Damages. 

Ejectment.     Justices. 

ARREST  OF  JUDGMENT. 

See   Judgment. 

ASSAULT  AND   BATTERY. 

Striking  any   thing    attached  to  the 

person,  as  a  cane,  is  a  battery.  114 

See  Alien.     Law  of  Natio?is. 
ASSIGNMENT. 

The  assignee  of  a  bond  takes  it  at  his 
own  peril,  and  stands  in  the  same  place 
as  the  obligee  ;  so  as  to  let  in  every  de- 
falcation which  the  obligor  had  against 
the  obligee,  at  the  time  of  the  assign- 
ment, or  notice  of  it.  23 

The  only  intent  of  the  aft  for  the 
assignment  of  bonds,  &c.  is  to  enable 
the  assignee  to  sue  in  his  own  name, 
and  prevent  the  obligee  from  releasing 
after  assignment.  ibid. 

After  a  bona  fide  assignment  of  a  sim- 
ple contract  debt,  the  Court  will  not  al- 
low the  nominal  Plaintiff  to  discontinue 
an  action  brought  to  recover  it,  to  the 
use  of  the  assignee.  13P 

The  assignee  of  a  simple  contract 
debt  cannot  maintain  a  suit  in  his  own 
name.  268 

Vol.  I.  R 


A  bond  payable  to  L.  S.  with  a  me- 
morandum subjoined,  that  it  was  for 
the  use  of  J.  P.  was  assigned  by  J  P. 
to  J  L.  And  it  was  adjudged,  that 
this  was  not  an  assignment  within  the 
Aft  of  Assembly;  and  that  J.  L. 
could  not  maintain  an  action,  In  his 
own  name,  agains-  the  '.bl:gor  444 

A  subsequent  assignment  of  the  same 
bond,  by  J  L  to  G.  T.  is  no  more 
lhan  an  assignment  of  J  L's  equitable 
interest.  ibid. 

The  covenant  by  the  word  assigned. 
extends  only  to  rhis,  that  the  assignee 
should  receive  the  money  from  the 
obligor  to  his  own  use  ;  or,  if  the 
obligee  received  it,  that  lie  would  be 
answerable  over  for  it  to  the  assignee. 
ibid. 
See  Covenant.   Discontinuance, 

ASSUMPSIT. 

See  Action.    Promissory  Note, 

ATTACHMENT. 

See  'Contempt.  Foreign  Attach- 
ment. Domestic  Attachment, 
Costs. 

ATTAINDER. 

See  Actinn.      Treaty. 

ATTORNEY. 

See  Letter  of  Attorney, 

AUDITORS. 

See    Practice.     Administrator, 

AUTHORITY. 

See  Practice.   Bill  of  Exchange* 
'     Letter  of  Attorney. 
AWARD. 
See  Reference. 

BAIL. 

REcognizance  of  bail  only  binds  the 
lands     from     the    date   of     the   judg- 
ment on  the  Sci.   Fa.  against  the   bail, 
and  not  from  the  time  of  entering  it. 
131 

The  proof  of  a  debt  necessarv  -o 
hold  to  bail.  159 

The  12  G.  1.  respecting  proof  of 
debts  to  hold  to  bail,  was  not  in  force, 
nor  practised  under  before  the  Revolu- 
tion, ibid. 

See     Foreign     Attachment. 
Justices.       Privilege.      Prae* 
|  tice.     Bankruptcy, 
r  r 
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BANKRUPTCY. 

An  insolvent  debtor  must  petition 
the  Court  before  the  adjournment, 
or  he  will  not  lie  entitled  to  his  dis- 
charge at  that  Term.  142    149 

A  person  discharged  by  a  special  in- 
solvent act  of  bea-Jfe  se,,  the  aft  be 
ing  local  in  its  nature,  and  local  in 
its  term,  is  not  thereby  protected 
from  h;s  creditors  here  loo 

A  discharge  under  the  insolvent 
laws  of  lAaryland,  extends  to  protect 
the  person  of  an  insolvent  debtcr  in 
this  State.  229.  294 

The  judgment  of  a  foreign  Court 
discharging  the  debt,  would,  for  that 
purpose,  be  reccgr.ized  here  ;  but  an 
inchoate  proceeding  to  obtain  a  dis» 
charge,  will  net  be  sufficient  to  ex- 
cuse an  insolvent  debtor  from  giving 
bail  068 

The  rational  and  legal  construction 
of  the  30ch  section  of  the  Bankrupt 
Act,  appears  to  be.  that  no  judgment 
creditor,  who  has  not  levied  his  exe- 
cution, shall  receive  any  benefit  from 
his  judgment,  as  to  the  estate  or  ef- 
fects of  the  bankrupt,  vested  in  the 
Commissioners  of  Bankruptcy  by  the 
aft,  to  the  exclusion  cr  prejudice  of 
the  creditors  at  large  but  must  be 
put  upon  the  same  footing  with  them. 

Yet,  as  to  liens  which  do  not  af- 
fect the  general  creditors,  he  will  have 
the  benefit  of  them  in  the  same  man- 
ner, as  if  the  aft  had  never  been 
made.  **«* 

It  would  defeat  the  express  intent 
of  the  bankrupt  law,  if  a  prior  judg- 
ment c.-editor  could  come  in  under  an 
execution,  w-hich,  being  issued  upon  a 
subsequent  judgment  against^  a  bank- 
rupt, was  levied  before  the  aft  of  bank- 
ruptcy committed.  ibid. 

In  that  case,  the  creditor  who  sues 
out  the  execution  is  entitled  to  the 
money  levied.  &*d- 

Upon  a  trial  at  law,  the  creditor  of 
a  bankrupt  may  give  evidence  to  con- 
trovert the  trading,  bankruptcy,  and 
conformity  ;  and  the  certificate  is  not 
conclusive  proof  of  all  the  proceedings 
before  the  Commissioners.  381 

Though  the  bond  of  the  petitioning 
creditor  is  given  for  a  debt  contracted 
prior  to  the  Aft  of  Assembly,  and 
•with  a  view  to  take  out  a  commission, 
the  Court  would  be  unwillirg,  on  that 
account  alone,  to  invalidate  the  cer- 
tificate. 388 


A  petition  subscribed  by  one  of5, 
two  partners,  in  the  name  of  himself 
and  partner,  is  suit  cient  for  the  pur- 
pose of  taking  out  a  commission,  on  a 
partnership  demand  against  the  bank- 
rupt. 389 

To  found  a  joint  commission  upon 
a  fiftitious  partnership,  is  certainlv- 
wfair  within  the  meaning  of  the  aft 
ot  Assembly.  3S0 

Bu,  if  a  partnership  did  exist  at  the 
time  of  taking  out  the  commission,  a 
previous  assignment  of  the  partnership 
t-fiefts  for  the  payment  of  creditors, 
i  r  the  smalhtess  of  the  quantity  of  the 
goods  in  their  store,  cannot  invalidate 
the  commission  or  defeat  the  benefit 
of  the  certificate  ibid. 

Shtere.  Whether  the  flight  of  a 
stranger  to  his  own  home,  in  another 
Sate,  amounts  to  an  aft  of  bank- 
ruptcy, within  the  meaning  of  the 
aft  of  Assembly  ?  ibid. 

BILL  OF  EXCHANGE. 

Where  a  man  voluntarily  pays  the 
dan.ages  on  a  bill  of  exchange,  with- 
out waMngfora  protest  for  non  pay- 
ment ;  and  the  Defendant  might  with 
justice  receive  them,  the  money  can- 
not be  recovered  back  147 

The  Court,  in  an  aftion  on  a  bill  of 
exchange,  will  allow  the  Plaintiff  to 
strike  out  a  special,  as  well  as  a  gene- 
ral indorsement  on  the  bill.  193 

A  protest  for  non-pa;,  ment  must  ap- 
pear under  a  notarial  seal.  ibid. 

Possession  of  a  bill  of  exchange  is 
evidence  of  an  authority  to  demand 
payment  of  its  contents.  '  ibid. 

A  biil  of  exchange  without  the 
woids,  "  or  order,"  cr  other  words 
of  viegotiability,  is  not  indorseable 
over,  so  as  to  enable  the  indorsee  to 
bring  an  aftion  on  it,  against  the  ac- 
ceptor, in  his  own  name.  194 

Notice  of  protest  ought  to  be  given 
in  a  reasonable  time  ;  and,  by  not 
giving  it,  the  holder  takes  the  loss 
upon  himself.  ■  234.  270 

The  reasonableness  of  notice  of  a 
protest  must,  in  Pennsylvania,  be  left 
to  the  Jur\ ,  as  a  question  of  faft,  and 
not  of  law.  254 

A  bill  of  exchange,  neither  paid  nor 
received  in  satisfaction  of  a  precedent 
debt,  but  upon  condition  of  its  being 
honoured,  will  not  entitle  the  drawee 
to  20  per  cent,  damages,  in  case  of  its 
being  protested  for  non-payment.     261 

See  Promissory  Note. 
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BOND. 

See  Assignment.     Bankruptcy. 

Payment. 

BRITISH  STATUTES. 

No  aci  of  Parliament  made  in  Eng. 
land  previously  to  the  settlement  of 
the  Province  of  Pennsylvania,  was  ex- 
tended here,  unless  b>  atfts  of  Assem- 
bly, adjudicarions  of  Courts  or  estab 
lished  usage.  67.  74    75 

The  Common  Law  of  England  has 
always  been  in  force  in  Pennsylvania ; 
but  all  statuses  made  since  the  settle- 
ment of  the  Province,  have  no  force 
here,  unless  the  Colonies  are  particu- 
larly named.  67 

See  frauds  and  Perjuries.  Bail 
Limitations.      Trial. 


CAPTURE. 

See    Admiralty.     Insurance. 

CARGO. 

See   Customs. 

CERTIFICATES. 

See   Bankruptcy. 

CHEAT. 
See  Indictment. 
COMMISSION. 
So-e    Costs. 
COMPTROLLER  GENERAL. 
THE  power  of  the  Comptroller-Ge- 
neral   in     the    settlement  of  accounts 
against  the  Commonwealth,  is  express- 
ly limited  by   the  a<ft  of  Assembly,  to 
claims  f  jr  services  performed,  monies 
advanced,  or  articles  furnished,  by  or- 
der of  the  Legislature,   or  the  Execu- 
tive Council.  263 
He  has  no  right  to  adjudge  a  com- 
pensation from  the  State  for  damages 
which    individuals  may   have    suffered, 
in    the  course  of   military    operations 
for  the  common  security  and  defence. 
ibid. 
Where    he  has  no  jurisdi&ion  ori- 
ginally, the  Supreme  Court,  on  appeal 
from  his  decision,  can  have  none    ibid- 

See  Supreme  Court. 
CONFISCATION. 

See  Customs.     United  States. 


CONSIGNMENT. 
See  Foreign  Attachment. 
CONSOLIDATION. 
See   Reference. 
CONTEMPT. 
It    is    a  contempt    of  the  Court  to 
withheld  a  Venire.  29 

It  is  a  contempt,  for  which  an  at- 
tachment lies,  to  endeavour  to  preju- 
dice the  public  mind  in  writings  re- 
specting a  cause  depending  in  Court 

319 
When  the  Defendant  is  present,  on 
a  rule  to  shew  cause  why  an  attach- 
ment should  not  issue  against  him  "  r 
a  contempt,  the  Court  will  not  make 
he  rule  absolute  ;  but  proceed  to  ^.ve 
judgment  for  the  offence.  ibid. 

See  Rejerence. 

CONTINUANCES. 

See  Piactice.     Limitations, 

CONTRACT. 
In  what  car.es  the  relation  of  an  in- 
ferior   and    fuperior  officer,    will   bind 
the  latter  to  discharge  the  contrails  of 
the  former.  140 

See  Covenant. 

CONTRIBUTION. 

See    Intestate. 

COVENANT. 

A  covenant  to  repair,  and  deliver 
up  the  demised  premises  in  good  or- 
der and  repair,  runs  with  the  land, 
and  shall  bind  the  assignee  as  much  as 
the  lessee,  even  if  the  assignee  were 
not  named  by  express  words,  on  ac- 
count of  the  privity.  210 

Covenant  to  deliver  up  the  premises 
in  good  order  on  the  1st  of  March, 
1778,  but  the  same  being  taken  pos- 
session of  by  an  alien  enemy,  and  held 
until  the  end  of  the  Term,  and  after- 
wards :  It  was  adjudged,  that  he  as- 
signee of  'he  lease  was  excused  from 
performance  of  this  covenant;  1st,  Be- 
cause a  covenant  to  deliver  up  the  pre- 
mises in  good  repair,  against  an  adlof 
God  or  an  enemy,  ought  to  be  spe- 
cial and  express  ;  2dly,  Because  the 
Defendant  had  no  consideration,  no 
premium,  for  the  risque;  and  it  was 
not  in  the  contemplation  of  either 
party;  and  odly,  Because  equality  is 
equity,  and  the  loss  should  be  divided; 
—he,  who  had  the  term,  will  lose  the 
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temporary  profits  of  the  premises  ;  and 
he,  who  has  the  reversion,  will  bear  the 
loss  done  to  the  permanent  buildings 

210 
Where  there  is  a  ground  rent  deed, 
containing  an  express  covenant  on  the 
part  of  the  lessee,  for  the  payment  of 
rent,  and  he  assigns  over  the  premises  ; 
although  the  lessor  accept  rem  from  the 
assignee,  covenant  will  lie  for  him 
against  the  lessee  to  recover  subsequent 
rent.  307 

CONVEYANCE. 

See   Deed. 
COSTS. 

The  act  of  Assembly  is  positive,  that, 
upon  the  reversal  of  a  judgment  in  the 
High  Court  of  Errors  and  Appeals,  each 
party  shall  pay  his  own  costs.  292 

Costs  not  allowed  where  the  debt  is 
reduced  under  £  10  by  a  direct  pay  - 
ment,  and  not  by  set-off  on  the  trial. 

308.  457 

What  costs  will  be  allowed  on  exe- 
cuting a  commission.  310 

Where  witnesses,  upon  an  attach- 
ment for  not  obeying  a  subpxna,  prov- 
ed their  absolute  incapacity  to  attend, 
the  Court  directed  the  costs  of  the  at- 
tachment to  abide  the  event  of  the  suit 
3-10 

The  Jury  ought  to  include  the  costs 

of  the  replevin,  in  their  verdict  in  an 

action  brought  upon  the  replevin  bond 

440 

See   Prosecutor. 

CURRENT  MONEY. 

Current  and  Lnw/u/Money  are  synoni- 
mous.  126 

The  legal  currency  of  Pennsylvania 
■was  continental  money.  ibid 

A  b'jnd  payable  in  "lawful  current 
jnonev  of  Pennsylvania"  must  be  taken 
to  relate  to  the  money  issued  by  Con- 
gress, ibid. 

Current  lawful  money,  by  the  positive 
word1-  of  the  act  of  Assembly,  means 
such  money  as  is  current  at  the  time  of 
entering  into  the  contract.  175 

See   Payment. 
CUSTOMS. 

Where  the  captain  of  a  vessel  is 
obliged  by  law  to  deliver  a  manifest  of 
his  cargo,  he  does  not  comply,  unless 
he  exhibits  a  true  and  accurate  one.  205 


Every  thing  put  on  board  of  a  vessel, 
is,  generally  speaking,  comprehended  in. 
the  description  of  her  cargo.  205 

What  unlading  of  goods  will  be 
cause  of  confiscation.  ibid. 

The  want  of  knowledge,  or  of  par- 
ticipation of  the  owners,  will  not  pre- 
vent rhe  confiscation  of  a  vessel,  from 
which  goods  have  been  unladed  before 
a  due  entry  at  the  custom-house,     ibid. 

DAMAGES. 

ON  an  appeal  from  the  Admiralty, 
the  High  Court  of  Errors  and  appeals, 
having  reversed  the  decree  of  the  Court 
below,  granted  a  rehearing  upon  this 
point,  whether  the  High  Court  of  Er- 
rors and  Appeals  had  a  discretionary 
power  with  respect  to  damages  ?  which 
was  determined  in  the  affirmative.    185 

In  a  suit  against  the  captain  of  a  pri- 
vateer, brought  by  the  owners  of  the 
vessel,  after  a  recovery  against  them  for 
his  misconduct,  in  seizing  a  ship  and 
cargo  as  pr'ze,  which  were  not  so.  the 
High  Court  of  Errors  and  Appeals  did 
not  make  the  amount  paid  by  the  own- 
ers, ihe  measure  of  damages  against  the 
captain  ;  but,  upon  some  favourable  cir- 
cumstances appearing  for  him,  they  de- 
creed considerably  less.  ibid. 

See  Comptroller  General. 

Bill  of  Exchange. 

DEED. 

Baron  and  Feme  joined  in  a  convey- 
ance of  ihe  Feme's  lands  to  trustees  for 
certain  uses ;  they  afterwards  acknow- 
ledged the  deed  before  a  Justice  of  the 
Common  Pleas  who  indorsed  upon  the 
deed,  that  the  Feme  was  examined  apart 
from  her  husband,  and  declared  that  she 
had  voluntarily  executed  it,  &c  Adjudg- 
ed to  be  a  good  conveyance,  upon  ac- 
count of  the  usage.  11.  17 

An  ancient  deed,  of  sixty  vears  date, 
allowed  to  be  read  in  evidence,  although 
possession  had  not  gone  along  with  it, 
on  proof  of  the  hand  writing  of  one  wit- 
ness who  was  dead,  and  the  other  not 
known.  14 

The  recital  of  one  deed  in  another, 
is  only  evidence  against  him  who  claims 
under  it.  67 

Interlineation,  if  made  after  execu- 
|  tion  of  a  deed,  will  avoid  it,  though  in 
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an  immaterial  point;  and  the  presump- 
tion is  against  its  having  been  made  be- 
fore. 67 

Sheriff's  deed  of  sale,  undr  r  a  Ven.Exp. 
read  in  evidence,  though  not  recorded  , 
die  acknowledgment  in  Court,  and  t he 
registering  of  it  in  ihe  Prothoriotayy's 
oflice,  being  a  sufficient  recording  with- 
in the  act.  68 

Deed  dated  before,  but  not  recorded 
'till  after  a  sheriff's  deed,  allowed  to  be 
read  in  evidence  69 

The  Court  cannot  hinder  the  reading 
a  deed  under  seal  ;  but  what  use  will  be 
made  of  it  is  another  thing.  ibid. 

y.  V.  devises  lands  unto  his  eldest  son 
A.  IB  fee  taii,  with  remainder  in  fee  to 
all  his  other  children;  and  afterwards 
by  deed  "  in  consideration  of  natural 
"  affection,  he  g'ues,  grants,  See.  fully, 
"  freely,  absolutely,  and  clearly,  the 
"  same  premises,  to  his  son  A.  V.  to- 
"  gether  with  all  the  rights,  inks,  in- 
"  terest,  claim,  and  demand  wha'soev- 
"  er,  which  he  then  had  in  the  said 
"  granted  premises,  or  any  part  there- 
"  of,  Habendum  unto  him  only  the  said 
"  A.  V  without  any  further  condition, 
"  &x."  Adjudged  1st.  That  this  deed 
is  a  covenant  to  stand  seized  to  uses  : 
2d,  That  since  the  stat.  of  27  II  8  c. 
10  noinheritance.in  a  covenant  to  stand 
seized  to  uses,  or  other  deed  to  uses,  can 
be  raised,  or  new  estate  created,  with 
out  the  word  heirs  ;  and  3d,  That  there 
are  no  words  in  this  deed,  technical  or 
rela' ive,  that  can  raise  a  fee;  so  that 
A.  V.  had  only  an  estate  for  life  in  the 
premises.  137 

See  Partners.  Evidence.  Devise. 

Covenant.  Mortgage. 

DEVISE. 

Devise  to  the  first  heir  male  of  ff.  S. 
when  he  shall  arrive  at  the  age  of  21 
years,  he  paving  to  A  and  B  the  daugh- 
ters of  J.  S'  £  40.  each  :  Af'er  the  de- 
visor's c:ea;h  J  S.  had  a  son,  who  at- 
tained the  age  of  21,  and  paid  his  sis- 
ters the  £.  40.  each  :  Adjudged  that  the 
testator's  intent  was  that  [he  first  son  of 
J.  S   should  take  the  estate.  4 

Devise  to  trustees,  to  the  intent,  that 
lifter  my  wife's  decease,  or  in  case  she 
shall  marry,  they  should  sell,  and  divide 
the  money  arising  from  the  sale  among 
the  testator's  children,  when  they  se- 
verally attained  the  age  of  21  years,  or 
were  married  :  Adjudged,  that  this  was 
a  vetted  legacy  in  one  of  the  testator's 


children,  who  attained  the  age  of  21, 
married,  and  died  intestate,  and  with- 
out issue,  in  the  lije  time  of  the  widow, 
who  never  had  married  again,  but  after 
whose  death,  the  trustees  sold.  8 

"  1  devise  the  residue  of  my  estate  to 
J  P.  during  the  term  of  his  natural  life, 
and  if  he  leaves  law  fill  issue,  then  I  give 
my  real  estate  unto  such  issue  ;  But  in. 
case  of  his  dying  without  issue,  or  they 
dying  under 21,  then  I  devise  all  my  real 
estate  unto  A,  J  his  heirs  and  assigns, 
on  condition  that  he,  or  they,  pay,  &c." 
Adjudged,  thai  J.  P.  took  an  estate  tail, 
which  was  forleited  by  his  attainder.  47 

The  word  transfer  being  used  among 

the  disabilities  to  which  non  jurors  are 

subjected  by  the   act  of   Assembly,  a 

non-juror  is  incapable  of  devising  lands. 

170 

Devise  of  lands  to  the  testator's  son 
John,  when  he  arrives  at  the  age  of  21 
years,  to  hold  to  him,  his  heirs,  and 
assigns  lor  ever,  is  a  vested  devise;  and 
in  case  of  the  death  of  the  son  intestate, 
under  age,  unmarried,  and  without  is- 
sue after  the  death  of  his  father,  his  mo- 
ther surviving  him,  the  estate  devised 
shall  not  go  to  his  eldest  brother  as  his 
heir  at  common  law,  but  be  distributed 
equally  among  his  brothers  and  sisters. 
20.   1/5 

T.  B  begins  his  will,  "  And  as  to 
what  worldly  esta'e  I  am  blessed  with, 
I  dispose  of  as  followeth  :"  and  then, 
he  devises,  1st,  "  To  his  son  J.  B.  a 
house  and  plantation  where  the  testator 
then  dwelt,  Sec  to  have  and  to  hold  unto 
'he  said  J.  B  his  heirs  and  assigns  for- 
ever, he  paying,  &.c."  2dly,  "  To  his 
wife  M.  a  certain  piece  of  land,  bound- 
ing, &c.  Also,  he  gave  his  wife  one 
third  of  such  moveable  estate  as  should 
remain  af'er  the  payment  of  his  debts, 
funeral  expences,  and  legacies,  which 
should  be  in  lieu  of  her  dower  or  thirds  of 
his  estate:  And  3dly,  after  bequeathing 
some  legacies,  he  directs  his  house  and 
land  by  the  mill  to  be  sold  by  his  exe- 
cutors :  Adjudged,  that  the  wife  M.  had 
only  an  estate  for  life  in  the  piece  of 
land  devised  to  her.  22() 

See  Deed.  Will.  Dotver. 

Intestate. 

DISCONTINUANCE. 

The  Court  refused  to  allow  the  nomi- 
nal Plaintiff  to  discontinue  an  action, 


INDEX. 


it  being  proves! ,  that  it  was  brought  in 
his  name  for  the  use  of  another,  upon 
a  bonajide  assignment  of  the  debt.   139 

See  Practice. 

DISTRESS. 
See  Replevin. 
DISTRINGAS. 
See   Practice* 

DIVORCE. 

See  Practice. 

DOMESTIC  ATTACHMENT. 

The  creditors  under  a  domestic  at- 
tachment having  made  a  dividend  be- 
fore notice  of  a  debt  due  to  the  Com- 
monwealth, under  the  circumstances  of 
the  case,  the  Commonwealth  was  not 
afterwards  entitled  to  full  payment. 

151 

What  constitutes  an  inhabitant  with- 
in the  attachment  laws.  152,  158 

A  judgment  has  relation  to  the  first 
day  of  the  Term,  so  as  to  exclude  a  do- 
mestic attachment  in  favour  of  the  judg- 
ment creditor.  450 

See  Foreign  Attachment. 
DOWER. 

Dower  cannot  be  barred  by  a  collate- 
ral recompence ;  the  devise  of  any  thing 
to  a  wife  cannot  be  averred  to  be  in  bar 
of  dower,  because  a  will  imports  a  con- 
sideration in  itself;  and  the  devise, 
without  other  matter,  is  to  be  taken  as 
a  benevolence,  and  the  devisee  consider- 
ed as  a  purchaser.  417 

The  demandant  in  dower  is  not  es- 
topped from  recovering  therein,  by  an 
action  of  partition  which  she  had  be- 
fore brought,  for  dividing  lands  under 
A  devise  in  her  husband's  will,  and  in 
which  it  was  acknowledged,  that  the 
moiety  of  the  premises,  out  of  which 
dower  is  claimed,  belonged  to  the  ten- 
ants. 418 

See  Devise.     Partition. 


EJECTMENT. 

AN  ejectment  is  almost  the  only  ac- 
tion for  trying  the  title  to  lands  in  Penn- 
tyhania.  67 

A  bare  perception  of  profits  will  not 
oust  a  tenant  in  common  ;  and  for  the 


statute  of  limitations  to  bar  the  posses- 
sion must  be  adverse.  6? 

Lessor  of  the  Plaintiff  shall  not  be- 
obliged  to  shew  his  title  farther  back, 
than  from  the  person  who  last  died 
seized,  first  shewing  the  estate  to  be 
out  of  the  Proprietaries,  or  the  Com- 
monwealth. 68 

Ejectment  may  be  maintained  in 
Pennsylvania,  by  the  cestui  que  trust  in 
bis  own  name.  72 

A  sheriff's  deed,  which  did  not  re- 
cite the  record,  was  allowed  to  be  given 
in  evidence  of  title,  without  producing 
the  record  94 

The  Defendant  in  ejectment  must 
confess  tease,  entry,  and  ouster,  for  all 
the  tenements  laid  in  the  declaration  ; 
confession  for  a  part  only  will  not  be 
allowed.  1?6 

The  Plaintiff  in  an  action  of  tres- 
pass for  mesne  profits,  shall  not  give 
evidence  of  the  annual  value  of  the 
premises  beyond  the  time  of  the  lease 
mentioned  in  the  declaration  in  eject- 
ment. 172 

On  an  appeal  from  the  Regulators  of 

party  walls,  &c.  the  question  ought  to 

be  tried  by  ejectment.  SOS 

See  Limitations. 

ERROR. 

Error  was  assigned,  that  "  the  de- 
claration is  for  the  penally  in  a  penal 
bill,  but  omits  to  state  that  the  smaller 
sum  was  not  paid,  so  that  no  cause  of 
action  is  shewn  to  have  accrued  to  the 
Plaintiff  for  the  penalty  ."  But  it  was 
held,  that  rhis  want  of  an  averment 
could  not  be  taken  advantage  of  jon 
error.  461- 

The  Court  below  having  refused  to 
admit  the  Defendant  to  read  in  evi- 
dence a  copy  of  an  act  of  Assembly  of 
the  State  of  Virginia,  printed  by  the 
Law  Printers  of  that  Commonwealth, 
and  stitched  up  with  a  few  other  acts, 
in  a  blue  paper  cover,  it  was  held  fa'al 
on  error  brought.  462 

It  was  adjudged  to  be  error  that  the 
Court  below  permitted  the  Plaintiff 
there  to  amend  his  declaration  by  the 
writ,  after  the  Jury  had  been  sworn 
and  then  had  them  sworn  again,  and  re- 
ceived their  verdict,  without  consent, 
without  giving  the  Defendant  leave  to 
plead  anew,  and  without  an  imparlance, 
or  awarding  the  payment  of  costs  by  the 
Plaintiff.  464 

See  Judgment.     Verdict.     In- 
fant*    ;   . 
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EVIDENCE. 

Copy  of  a  deed  enrolled  in  B.  R.  in 
Bnglqnd,  evidence  of  a  title  to  lands  in 
Pennsylvania.  1 

Copy  from  a  register  of  births  and 
deaths  of  Shutters  in  England,  evidence 
to  prove  the  death  of  a  person.  2 

In  Partition,  on  the  plea  of  non  ten 
insimul,  &c.  evidence  may  be  given, 
that  some  of  the  Defendants  were  not 
tenants  of  the  freehold,  but  only  te- 
nants at  will.  ibid 

The  exemplification  of  a  will  made 
in  England,  and  certified  under  the  seal 
of  the  Prerogative  Court,  may  be  given 
in  evidence .  ibid. 

Minutes  of  the  commissioners  of  pro- 
perry  may  be  given  in  evidence,      ibid. 

The  original  private  book  of  me- 
morandums of  the  Secretary  of  the 
Land  Office,  respecting  th'j  description 
of  the  land  originally  applied  for,  was 
given  in  evidence  by  consent,  on  the 
recommendation  of  the  Court,  who 
thought  it  a  question  of  great  import- 
ance. 5 

The  protest  of  a  master  of  a  ship  al- 
lowed to  b.:  given  in  evidence        6.   10 

A  letter  from  the  Receiver  General 
and  Secretary  of  the  Land  Office,  to 
the  Surveyor  General's  Deputy,  was 
allowed  to  be  given  in  evidence,  as 
the  foundation  of  the  Defendant's 
title  6 

A  survey  made  in  pursuance  of  the 
above  letter,  not  returned  into  the 
proper  office,  but  found  among  the 
Deputy  Surveyor's  land  papers,  many 
years  after  his  death,  was  allowed  to 
be  given  in  evidence,  against  a  regular 
warrant  and  survey  of  a  subsequent 
date,  a  settlement  and  possession  being 
proved.  7 

The  votes  of  Assembly  and  minutes 
of  Council,  were  evidence  to  prove 
the  time  of  the  notilicaion  of  the  re- 
peal of  an  aft  by  the  King  and  Coun- 
cil 9 

Evidence  of  a  parol  declaration  of 
Mr.  Penn,  that  the  land  in  dispute 
was  sold  to  the  Defendant,  rejected 
by  the  Court.  10 

'  Hearsay  permitted  to  be  given  in 
evidence  to  prove  pedigree.  14 

The  strict  rulc-s  of  evidence  ought 
not  to  be  extended  to  mercantile  trans- 
itions. 16 

An  account  sales  allowed  to  be  given 
in  evidence,  on  proof  of  the  hand  writ 
ing  of  the  factor,  who  signed  it.      ibid. 


On  plea  of  payment,  in  an  action 
of  debt  on  a  bond,  the  Defendant  may- 
give  evidence  ot  a  mistake,  or  want 
of  consideration.  17 

No  man  shall  create  evidence  for 
himself;  therefore,  letters  written  by 
the  lessor  of  the  plaintiff,  to  shew  that 
his  grant,  on  which  the  Defendant 
made  title,  was  conditional,  were  re- 
jected 18 

The  list,  commonly  called  the  list  of 

first  purchasers  ,\vas  admitted  in  evidence; 

•o  prove    a  grant  of  5000    acres    from 

IV.  Penn,  by  deed,  alledged  to  be  lost. 

2.     64 

The  pass  of  a  Justice  of  New  Jersey 
is  not  admissible  in  evidence,  in  a 
cause  respecting  the  seizure  of  goods 
brought  into  Pennslvania  against  art 
act  of  Assembly.  62 

Any  deed  under  seal,  when  proved, 
is  proper  to  be  given  in  evidence.       63 

A  deed  sworn  to  by  one  witness  be- 
fore a  magistrate,  who  certifies  the 
same   is  within  the  rule.  63.     93 

A  paper  copied  from  the  books  of 
the  Surveyor's  office,  stating  that  a 
survey  had  been  made,  was  not  al- 
lowed to  be  read  in  evidence  ;  but  the 
book  from  which  it  was  taken,  was 
admitted,  without  shewing  any  actual 
survey.  65 

On  proof  that  the  Defendant  in  eject- 
ment was  in  under  J.  P.  or  his  heirs, 
the  lessor  of  the  Plaintiff  was  allowed 
to  give  evidence  of  the  detention  of 
deeds  b_v  the  heirs  of  J  P  and  also  to 
read  letters  written  b\  J    P.  ibid. 

Evidence  allowed  to  be  given  of  the 
confession  of '.he  Defendant,  madeaf:er 
ihe  commencement  of  'he  suit.        ibid. 

Probate   of  a  will  in  the  Prerogative 
Court    of    Canterbury,      not     recorded 
here,  allowed  to  be  given  in  evidence. 
66 

Two  deeds,  both  executed  in  Eng~ 
land,  but  only  one  of  them  recorded 
here,  were  allowed  to  be  given  in 
evidence.  ibid. 

A  letter  from  a  third  person  no  way 
concerned  in  the  title,  was  offered  in 
evidence  to  prove  under  whom  he  had 
possession,  but  refused.  ibid. 

Recital  of  one  deed  in  another  is  no 
evidence,  but  against  the  party  claim- 
ing under  it.  L7 

In  forcible  entry,  &c.  title  cannot 
be  given  in  evidenct  to  prevent  resti- 
tution. 68 


INDEX. 


An  entry  made  nineteen  years  ago 
in  the  Defendant's  hooks,  that  a  nose 
of  13  years  standing  was  paid,  was  al- 
lowed to  be  read  in  evidence,  to  sup- 
port the  general  presumption  of  pay- 
ment after  such  a  length  of  time.  85 
A  hook  given  in  evidence  to  theju 
ry,  with  a  direction,  that  if  they 
thought  it  a  transcript  from  another 
book,  to  pay  no  regard  to  it.  ibid. 

A  sheriff's  deed  allowed  to  be  read 
in  evidence,  without  producing  the 
record.  54 

If  one  of  two  witnesses  to  a  deed 
becomes  interested,  the  other  must  be 
called,  or  proof  given  that  he  cannot 
be  found;  otherwise  the  deed  may  not 
be  read  in  evidence.  123 

The  register  of  a  ship,  certified  by 
the  naval  officer  under  his  seal  of  of- 
fice, admitted  to  be  read  in  evidence 
against  the  Defendants,  though  the 
writ,  with  respect  to  the  Defendant 
that  made  ihe  register,  was  returned 
non  est  inventus.  141 

On  an  indictment  for  a  nuisance, 
the  Defendant  cannot  give  evidence, 
that  the  act  charged  is  beneficial  to 
the  public.  150 

Parol  evidence  of  the  declaration  of 
the  grantor,  amounting  to  a  confession 
against  himself,  though  made  after  the 
execution  of  a  deed,  may  be  given  to 
the  Jury.  193.     4:6 

Possession  of  a  bill  of  exchange  is 
evidence  of  an  authority  to  demand 
payment  of  its  contents  193 

A   writing  under  seal    cannot  he  giv- 
en in  evidence  to  support  an  action  of 
assumpsit  on  a  promissory  note      208 
An  entry  in  a  shop  book  is  not  evi- 
dence, to  charge  a  man  upon  a  colla- 
teral assumpsit,  to  pay  the  debt  of  an- 
other. 238 
When  a  confession  is  given  in  evi- 
dence, all  that  was  said  must  be  stated, 
and    the    whole,    generally    speaking, 
ought    to     be    taken  together,    unless 
circumstances  of  improbability  appear. 
240.  392 
A  judgment     in    a    foreign  attach- 
ment in  a  sister    state,    is    not  conclu- 
sive evidence  of  the    debt  in  an  action 
here  between  the  same  parties.        261 
?hixre,    How    far  books    are   admis- 
sible (not  to  prove  a    charge    against  a 
party  to  the  suit,  but  J  to    shew   a  col- 
lateral    fact,    whether    a    third  person 
was  the  Defendant's  debtor  at  a  parti- 
cular period  ?  276 
In  order  to  prove  that  the  goods    in 


question  were  bought  of  a  third  per- 
son,  and  not  of  the  Plaintiff,  the  en- 
try in  the  books  of  ike  third  perMin 
must  be  shewn  :  his  clerk's  swearing 
that  he  had  made  it,  will  not  be  ad- 
mitted 310 

The  praces  verbal  delivered  into  the 
Admiralty  at  a  foreign  port,  was  not 
admitted  to  be  read  in  evidence  in  an 
action  against  the  underwriters.        317 

The  protest  of  a  Captain  of  a  vessel 
made  at  a  distant  day,  and  not  at  the. 
first  port  of  arrival,  was  refused  to  be 
admitted  in  evidence.  318 

A  special  verdict  in  another  action 
upon  the  same  policy,  but  against  dif- 
ferent underwriters,  was  allowed  to 
be  read  in  evidence,  up^n  proof  of  an 
agreement  of  all  the  underwriters,  to 
be  bound  by  one  verdict.  419 

In  what  cases  parol  testimony  is 
proper  to  be  admitted  to  explain,  and 
comrol  the  operation  of  a  deed.         406 

In  an  action  of  assumpsit  for  money 
had  and  received,  deeds,  or  other 
writings,  which  are  not  the  immediate 
foundation  of  the  suit,  but  only  lead- 
ing to  it,  may  be  read  in  evidence- 

429 

A  printed  copy  of  an  act  of  Assem- 
bly of  Virginia,  printed  by  the  law 
printers  there,  and  stitched  up,  with  a 
few  other  acts,  in  a  blue  paper  cover, 
is  good  evidence  to  be  read  to  a  Jury. 
6  462 

See  Deed.  Treason.  Bail  Eject- 
ment.    Grand  Inquest* 
EXECUTION. 

Execution  cannot  issue  upon  a  judg- 
ment confessed  on  a  bond  by  warrant 
of  attorney,  until  the  time  given  for  pay- 
ment of  the  bond  is  elapsed.  133 

A  person  committed  in  execution 
by  2.  justice  for  a.  debt  exceeding  £10, 
discharged  on  a  Hab.  Corp.  135 

A  person  attending  Court  is  not 
privileged  from  being  arrested  on  a 
Ca.  Sa.  356 

A  prior  judgment  creditor,  cannot 
come  in  under  an  execution,  issued  up- 
on a  subsequent  judgment,  against  a 
bankrupt,  and  levied  before  an  act  of 
bankruptcy  :  but  the  Plaintiff  in  the 
execution  shall  have  the  money.       373 

There  is  nothing  in  the  act  of  As- 
sembly, which  precludes  the  sheriff 
from  holding  an  inquest  after  the  re- 
turn of  a  Ft.  Fa.  379 
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XI 


When  the  judgment  of  a  Justice  of 
the  Peace  is  affirmed  upon  a  removal 
into  the  Supreme  Court,  execution 
may  issue  at  once,  without  referring 
the  cause  again  to  the  Justice  410 

Lands  of  an  intestate  are  bound  for 
the  payment  of  his  debts,  and  may 
for  that  purpose  be  taken  in  execution, 
although  the  heir  may  have  previously 
sold  and  conveyed  them  to  a  bona  fide 
purchaser.  4o1 

See  Bankruptcy.  Intestate. 

EXECUTOR. 

See  Administrator. 

EX  TlNGUISHxMENT. 

See  Payment. 


FORCIBLE  ENTRY  AND  DE- 
TAINER. 
IN  an  indictment   for  Forcible   En- 
try and  Detainer,  title  cannot  be  given 
in  evidence  to  prevent  restitution. 


i\A 


Wife  of  the  prosecutor  in  an  indict- 
ment for  forcible  entry  and  detainer 
may  be  a  witness  to  prove  the  force, 
but"  onlv  the  force.  ibid. 

Motion  in  arrest  of  judgment  :  — 
1st.  That  the  indictment  of  forcible 
entry,  &c.  stated  that  "the  prosecutor 
was  seized  in  his  demesne  as  of  fee,"' 
without  saying  when.-  Sd.  That  the  in- 
dictment stated  that,  "  he  was  seized 
in  his  demesne  as  of  fee,"  and  "  that 
his  possession  thereof  as  aforesaid,  con- 
tinued until,  &c."  which  was  repug- 
nant. But  both  objections  were  over- 
ruled. #&. 

The  proceedings  on  an  inquisition 
of  Forcible  entry,  &C.  were  quashed, 
because  the  defendant  was  stated  in 
the  inquest  to  have  been  possessed,  but 
no  estate  or  term  was  laid.  354 

FOREIGN  ATTACHMENT. 

Rum  consigned  to  be  sold  on  ac- 
count of  the  consignor,  and  to  be  ap- 
plied first  to  the  payment  of  a  debt 
due  to  the  consignee,  is  not  liable  to  a 
Foreign  Attachment,  till  the  consignee 
is  satisfied. 

Property  of  a  sister  state  is  not  lia- 
ble to  an  attachment  in  Pennsylvania, 
for  a  debt  due  from  such  state  to  an 
individual.  in  not.  77 

A  man  who  comes  from  another 
place  to  reside  amongst  us,  introduces 
his  family  here,  takes  a  house,  engages 


in  trade,  contracts  debts,  and,  after 
some  time,  runs  away  with  design  to 
defraud  his  crediors,  is  such  an  inha- 
bitant as  not  to  be  an  object  of  the 
Foreign  Attachment,  but  of  the  Do- 
mestic Attachment.  152 

The  Court  will  enquire  into  the 
cause  of  action  in  the  case  of  Foreign 
Attachments,  as  they  do  in  the  case  of 
a  Capias.  154    219 

What  constitutes  an  Inhabitant  with- 
in the  meaning  of  the  attachment 
laws.  158 

What  proof  of  a  debt  is  sufficient  in 
a  Foreign  Attachment,  upon  a  citation 
to  shew  the  cause  of  action.  160 

After  judgment  has  been  regularly 
entered  in  a  Foreign  Attachment, £ht<erer 
whether  it  is  not  too  late  to  move  to 
quash  the  writ  294 

Money  paid  into  the  hands  of  the 
Prothonotary  was   attached  by  the  de- 
fendant as  soon  as  he  paid  in  ;  but,  on 
motion  the  attachment,  was  quashed. 
354 

In  executing  a  writ  of  inquiry  upon 
a  judgment  in  a  Foreign  Attachment, 
the  defendant  is  not  entitled  to  produce 
evidence  ro  the  Jury.  377 

A  shallop  attached  was  directed  to 
be  sold  as  a  perishable  commodity,  up- 
on motion,  and  positive  affidavit  of  the 
debt,  at  the  first  term.  379 

A  Foreign  Attachment  will  not  lye 
against  an  inhabitant  of  the  State, 
though  avowing  an  intention  to  emi- 
grate, and  actually  on  his  journey  for 
that  purpose.  ^bO 

See  Domestic  Attachment. 

Judgment.   Evidence. 
FRAUDS  AND  PERJURIES. 

The  English  statute  of  frauds  and 
perjuries,  29  Car.  2.  c.  3  does  not  ex- 
tend to  Pennsylvania.  1 

But  that   statute   is   supplied   by  an 

act  of  Assembly  passed  12  G.  3.  c  31 

in  not.  ibid. 

The  act  was  made  to  prevent  frauds 
as  well  as  perjuries  ;  it  should  be  con- 
strued liberally,  and  beneficially  ex- 
pounded for  the  suppression  of  cheats 
and  wrongs.  427 

An  engagement  that  if  D.  S.  would 
make  a  conveyance  to  L.  S  he  would 
reconvey  to  a  third  person,  although 
not  in  writing,  and  concerning  lands 
of  inheritance,  is  not,  under  the  parti- 
cular circumstances  of  the  case,  void 
by  the  act  of  Assembly.  ibid. 

See  Evidence. 
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FREEHOLDER. 
See  Practice,    Privilege. 

GOVERNMENT. 

IT  is  fairly  to  be  inferred  from  the 
general  tenor  of  the  act  for  the  revi- 
val of  the  laws,  that  the  Legislature 
thought  the  separation  from  Great  Bri- 
tain worked  a  dissolution  of  all  govern 
ment.  5. 

A  formal  compact  is  not  a  necessar, 
foundation  of  government.  ibid 

A  kind  of  government  independent 
of  Great  Britain,  was  administered  in 
Pennsylvania  before  the  establishment 
of  its  present  constitution.  ibid, 

The  constitution  of  Pennsylvania  was 
a  dissolution  of  the  government  as  far 
as  related  to  the  powers  of  Great  Bri- 
tain ;  but  not  in  relation  to  the  powers 
which  had  been  before  exercised  b> 
councils  and  committees.  ibid 

When  treason  may  be  committed 
against  a  government.  ibid 

Subject  means  being  in  subjection  to 
some  sovereign  power,  and  is  not  bare- 
ly connected  With  the  idea  of  territory  : 
It  refers  to  one  who  owes  obedience  to 
the  laws,  and  is  entitled  to  partake  of 
the  elections  into  public  office.         ibid. 

See  United  States . 

GRAND  INQUEST. 

It  is  improper  and  illegal  to  examine 
■witnesses  on  behalf  of  the  defendant 
while  the  charge  against  him  lies  be 
fore  the  Grand  Jury.  236 

GROUND  RENT. 

See  Covenant. 

GUARDIAN. 

See  Orphans  Court. 


HIGH  COURT  OF  ERRORS  AND 

APPEALS. 

See  Damages. 

INDICTMENT. 

AN  indictment  may  be  maintained 
upon  "  an  intent  to  deceive  my  liege 
subjects."  41 

Or  it  will  lye  for  a  cheat  of  such  a 
nature  as  may  prejudice,  although  it- 
does  not  charge  that  any  person  was 
actually  defrauded.  ibid. 

An  indictment  lies  against  a  public 


officer  for  a  cheat  in  marking  barrels 
r>f  bread  as  of  the  weight  cf  88  lb. 
each,  when,  in  fact,  they  only  weighed 
68  lb  47 

An  indictment  lies  for  "maliciously, 
wilfully,  and  wickedlv  killing  a  horse," 
although  secretly,  is  not  charged.     338 

See  Treason.    Nuisance. 
INFANT. 

The  appearance  of  an  infant  to  a 
suit  brought  against  him,  is  not  a  judi- 
cial act,  and  will  be  fatal  on  a  writ  of 
error.  166 

A  judgment  against  an  infant  may 
be  reversed  after  full  age,  except  in 
cases  of  real  actions,  and  fines  and  re- 
coveries, which  are,  in  their  operation, 
mere  modes  of  assurance  ;  and  the 
fact  must  be  tried  per  pais,  and  not  by 
inspection.  ibid. 

See  Orphans  Court. 
INFORMER. 
See  Prosecutor. 
INHABITANT. 
See  Foreign  Attachment.  Do- 
mestic Attachment.  Privilege. 
INQUEST. 
See  Execution,  Foreign  Attach' 
ment-   Writ  of  Enquiry* 
INSOLVENCY. 
See  Bankruptcy. 
INSURANCE 

The  defendant  underwrote  an  open 
policy  on  the  vessel  from  Philadelphia 
to  Jamaica;  she  was  taken  by  the 
enemy,  and  afterwards  retaken  and 
carried  into  yamaica ;  where,  by 
j  agreement  between  the  captors  and 
I  recaptors,  without  going  into  the 
J  Court  of  Admiralty,  she  was  sold  at 
public  sale  for  one  fourth  of  the  sum 
insured,  and  bought  by  the  Captain 
for  the  original  owners,  who  after- 
wards acquiesced  in  the  purchase,  and 
now  sued  for  the  whole  sum  insured 
as  a  total  loss:  But,  agreeably  to  the 
directions  of  the  Court,  the  Jury  only 
allowed  a  compensation  for  salvage, 
charges,  and  loss  of  time.  11 

A  warranty  that  "  orders  will  be 
given  that  the  ship  shall  not  cruise,' 
is  not  complied  with  unless  such  orders 
are  expressly  given  to  the  "Captain  ; 
an  implication  Trom  the  general  instruc- 
tions will  not  do.  165. 
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An  agreement  entered  into  by  un- 
derwriters to  be  hound  by  one  verdict, 
is  equally  binding  on  the  parties  whe- 
ther made  in  person,  or  by  a  broker 
mutually  employed  419 

All  such  agreements  ought  first  to  be 

entered  on  the  Records   of  the   Court. 

ibid. 

See  Evidence. 
,  INTEREST. 

Where  money  is  received,  as  well 
as  paid,  m  a  mistake,  and  neither  fraud 
nor  surprise  can  be  imputed  to  either 
party,  interest  shall  not  be  allowed  in 
an  action  to  recover  the  money  back 

52 
The  rule   for  computing  interest   on 
partial  payments.  124.  378 

Interest  shall  not  be  allowed  upon 
an  open  account  for  goods  sold  and  de 
livered.  265.  315 

The  case  in  Douglas  relates  only  to 
the  American  trade  with  England,  and 
does  not  interfere  with  the  general 
rule.  ibid. 

Money  received  for  another,  and  re 
tained  without  the  owner's  consent, 
ought  to  earn-  interest.  349 

INTESTATE. 
J.  F.  having  two  sons  and  a  daugh- 
ter, deiised  a  plantation  to  Mathias  in 
fee  Mat  bias  died  in  his  minority,  in- 
testate, and  without  isbuc  :  Ruled,  that 
the  plantation  should  not  go  to  the 
heirs  of  Mathias  at  common  law,  but 
be  divided  among  his  brothers  and  sis- 
ters, under  the  supplemental  intestate 
law.  20    175 

Where  the  heir  at  law   takes  an  in- 
testate's  lands  at  a  valuation,    the   Or- 
phan's Court  ought  instead  of  Bonds, 
which  are  a  mere  personal  security,  to 
take  his  recognizance,   by    which    the 
lands  'hemselves  would  be   bound    for 
the  payment;  0f  the  distributive  shares. 
265 
The  eldest  son,  of  the  eldest  son    of 
an    intestate,    is  entitled   to   an    estate 
which  cannot  be  divided,  at  the  valua- 
tion, in  the  same  manner  as  his  father. 
353 
And  the    adjudication  is    not   to   be 
to  all  the  children  of  the  eldest  son,  but 
to  his  eldest  son,  who  is  alone  his  heir 
at  common  law.  ibid. 

In  partition  of  an  intestate's  estate, 
the  decree  'of  the  Orphans  Court  was 
reversed,  because  no  provision  was 
made  for  a  Tenant  by  the  courtesy  of 
his  wife's  share,  ibid. 


Where  the  purparts  of  the  valuation 
money,  at  which  the  heir  at  law  takes 
an  intestate's  real  estate,  are  riot  speci- 
fied, nor  the  time  of  payment  fixed,  the 
sentence  of  the  Orphans  Court  is  not 
sufficiently  certain.  354 

But,  on  appeal,  the  Supreme  Court 
might  reduce  both  those  points  to  cer- 
tainty ;  and,  in  that  case,  the  whole 
costs  of  the  appeal  would  fall  on  the 
Defendant  ibid. 

Where  an  heir  at  law  oilers  to  take 
an  intestate's  real  estate  at  a  valuation, 
the  fee  in  the  premises  is  not  vested  in 
him,  if  he  has  neither  paid,  nor  secur* 
ed  the  payment  of,  the  valuation  mo- 
ney to  those  who  are  entitled  to  receive 
it  ibid. 

Upon  the  death  of  a  man,  intestate, 
his  lands  are  bound  for  the  pa\  ment  of 
his  debts  in  such  a  manner,  thaf  they 
may  be  taken  in  execution  and  sold,  not- 
withstanding the  heir  may  have  previ- 
ously sold  and  conveyed  the  same,  to 
bonajide  purchasers.  481 

And  in  such  case,  the  purchaser 
from  one  heir  is  bound  to  contribute  in 
aid  of  the  other  heirs,  whose  lands  re- 
main unsold  484 

But  qiuvre,  whether  Purchasers  under 
an  order  of  the  Orphans  Court,  are 
likewise  bound  to  contribute  ?  486 


JUDGES. 
See  Judgment. 
JUDGMENT. 
MOTION  m  arrest  of  judgment  :  — 
1st.  That  in  an  indictment  of  forcible 
entry,  &c.  it  was  stated,  that  "  the  Pro- 
secutor was  seized  in  his  demesne  as  of 
fee,"  without  saying  when s    2d.  That 
he  was  seized  in  his  demesne  as  of  fee, 
and    that    "   his    peaceable    possession 
thereof   as    aforesaid    continued    until, 
&c."  which  was. repugnant :  But  both 
objections  were  over-ruled.  63 

Judges  are  not  bound  to  assign  any 
reasons  for  their  judgment,  and  when 
they  do,  it  is  always  in  public.  89 

Judgment  confessed  by  warrant  of 
attorney  executed  bv  one  Partner,  in. 
i he  name  of  both,  set  aside  as  to  the 
Partner  who  did  not  sign  the  warrant, 
and  confirmed  as  to  the  Partner  tha'. 
did.  1 .9 

A  judgment  obtained  in  a  fc.eign 
attachment  in  a  sister  state  is  r  >c  con. 
elusive  evidence  of  the  de';t,  in  an  ac- 
tion between  the  same  parties  here. 
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Where  Judgment  may,  or  may  not, 
be  entered  in  the  Supreme  Court  b> 
warrant  of  attorney.  291 

Judgment  was  arrested  in  an  action 
brought  by  the  purchaser  of  a  Pro- 
missory note  in  his  own  name,  against 
the  drawer,  on  the  mere  sale  and  de- 
livery by  the  payee,  without  any  in- 
dorsement or  assignment,  or  any  other 
con  ideration  for  an  assumpsit  being 
laid  in  the  declaration.  370 

After  Judgmem  by  default,  the  De- 
fendant ma)  give  evidence  to  the  Jury 
on  executing  a  writ  of  Inquiry  ;  but 
not  after  Judgment  in  a  Foreign  At- 
tachment 377 

A  Judgment  has  relation  to  the  first 
day  of  the  Term,  so  as  to  exclude  a 
Domestic  Attachment  in  favour  of  the 
judgment  creditor.  '150 

It  the  verdict  is  good,  a  judgment 
entered  upon  it,  generally,  must  be  so, 
likewise  ;  for,  when  it  is  drawn  at  large, 
it  ma;  be  put  into  form.  462 

See  Bail.  Bankruptcy.   Error. 
Infant.  Supreme  Court.  Jus- 
tices.  Warrant  of  Attorney. 
JUDGMENT  CREDITOR. 

See  Bankruptcy.  Judgment. 
JUSTICES. 

A  Prisoner  in  execution  on  a  Jus 

tice's    Warrant    for   a   sum    exceeding 

10/.  was  discharged  on  Habeas  Corpus 

135 

After  appeal,  and  security  given,  a 
Jusice  cannot  issue  an  execution  a 
gainst  the  Defendant,  but  must  pro 
ceed  against  the  Bail  upon  the  Recog- 
nizance 31c 

The  jut  g  ent  of  a  Justice  was  re- 
versed, l^-.  because  the  summons  was 
returnable  on  the  next  day,  whereas 
the  act  requites  that  there  should  be 
allowed  a  ':me  not  less  than  five,  nor 
exceeding  eight  days  ;  and  2dh  ,  because 
the  summons  was  to  answer  a  debt  un- 
der forty  shillings,  and  the  Judgment 
was  for  a  greater  sum.  405 

The  Defendant,  af'er  Judgment  is 
given  against  him  lv  a  Jus  ice,  ought 
to  en'er  into  a  recognizance  instanttr 
with,  at  least,  one  good  surety  :  He 
mav  afterwards  withdraw  his  securiu  . 
or  appeal  within  six  days.  406 


JUSTIFICATION. 
See  Nuisance. 

LAW  OF  NATIONS. 

THE  law  of  nations  is  a  part  of  the 
municipal  law  of  Pennsylvania.         114 

To  insult  a  Secretary  to  the  Lega- 
tion in  the  house  of  the  Minister  Ple- 
nipotentiary, is  a  violation  of  the  law 
of  nations  punishable  by  fine  and  im- 
prisonment, ibid. 

But  a  person  convicted  of  that  of- 
fence, although  claimed  as  a  subject  of 
a  foreign  power,  cannot  be  given  up 
on  such  claim  ;  but  cases  may  occur, 
where,  pro  bono  publico,  offenders  may 
be  delivered  up  to  the  justice  of  the 
country  from  which  they  endeavour  to 
escape.  116 

Nor  can  the  persan  so  convicted,  be 
imprisoned  till  the  sovereign,  whose 
officer  was  insulted,  shall  declare  that 
the  reparation  is  satisfactor>  ;  for  pun- 
ishment' must  be  certain  and  definite 
in  all  respects.  ibid. 

The  person,  house,  and  comites,  of 
a  Minister,  are  all  protected  by  the 
law  of  nations.  ibid. 

See  Alien.    United  States* 

LEGACY. 

See  Administrator. 

LETTER  OF   ATTORNEY. 

Where  a  special  letter  of  attorney- 
was  given  to  institutt  a  suit,  and  after- 
wards a  person  having  a  general  pow- 
er, executed  a  release  to  the  Defen- 
dant in  the  suit,  the  Court  held  the  au- 
thority to  be  sufficient,  and  discharged 
the  party.  449 

LIMITATIONS. 

The  Stat,  of  Limitations,  32  H.  8. 
c.  2,  extends  to  Pennsylvania.      15.  67" 

So  does  the  21  Jac.  1.  c.  16.  19 

But  the  32  //.  8.  c.  9.  does  not 
extend.  6f 

For  the  Stat,  of  Limitations  to  bar 
in  Ejectment,  the  possession  must  be 
adverse.  ibid. 

The  Court  will  never  open  a  regular 
judgment,  to  let  in  a  plea  of  the  Sta- 
tute of  Limitations  239 

It  is  only  necessary  to  enter  the  con- 
tinuances, in  order  to  prevent  the  bar 
of  the  Statute  of  Limitations,  where 
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the  writ  and  Declaration  disagree  as  to 
the  nature  of  the  action.  413 

LIS  PENDENS. 
Before  the  return  of  the  writ,  the 
Plaintiff  moved  for  a  Special  Court; 
but  it  was  held,  that  the  action  was 
not  depending  for  that  purpose  till  thc- 
writ  was  returned  77 

See  Practice. 


MARINERS. 
See  Master  and  Servant. 
MASTER  AND  SERVANT. 

UPON  a  general  retainer,  for  no 
particular  voyage,  the  Owners  of  a 
vessel  may  dismiss  the  Captain  at  any 
time,  without  cause  assigned  ;  but 
where  there  is  a  Charter  Party,  Bills  of 
Lading,  and  a  particular  voyage  agreed 
upon,  though  the  owners  may  dismiss 
the  Captain,  yet  they  would  be  liable 
in  a  Court  of  Common  Law.  49 

As  villeinage  never  existed  in  Ameri- 
ca, no  pari  of  the  doctrine  founded  up- 
on that  condition,  is  applicable  here. 

167 

Property  in  a  negro  may  be  obtain- 
ed by  a  bona  fide  purchase  without  deed 
169 

The  Captain  is  liable  for  the  wages 

of  mariners,  if  he  admit  them  to  serve 

on    board   the    vessel,    although    they 

were  originally  shipped  bv  the  owner. 

39o 

A  negro  born  before  the  lot  of 
March  1780,  to  wit,  in  1779,  and  not 
recorded  agreeably  to  the  act  for  the 
gradual  abolition  of  slavery,  cannot, 
under  that  act,  be  held  as  a  servant  tdl 
she  is  2S  years  of  age,  but  is  absolutely 
free.  469 

See  Admiralty.  Customs* 
MEDIETAS    LINGUAE. 
See  Trial. 
MESNE  PROFITS, 
See  Ejectment. 
MORTGAGE. 
A  subsequent   simple  contract  debt 
cannot   be  recovered  on  a  Scire  Facias 
upon  a   prior  mortgage ;  but  only  the 
principal,  interests  and  costs  ;  on  pay- 
ment of  which  the  Court  will  stay  the 
proceedings  on  the  Sci.  Fa.  142 

A  mortgage,   though  not   recorded 


within  six  months,  is  good  against  the 
mortgagor;  the  Deed,  so  far,  is  suffi- 
cient to  pass  the  lands;   and,  under  it, 

lie  possession  of  the  Premises  might 
have  been  recovered  in  Ejectment.  4i4- 
A  mortgage,  acknowledged  and  re- 
corded the  day  after  the  Declaration  of 
Independence,  by  officers  appointed  un- 
der the   proprietary  government,  was, 

levertheless,  held  to  be  valid  against  a 
subsequent  judgment  creditor,  and  b<.na 
fide  purchaser,  for  a  valuable  conside- 
ration. 435 

See  Evidence.  Deed.  Payment. 


NEGROES. 

See  Master  and  Servant. 

NEW  TRIAL. 

See  Trial. 

NONJUROR. 

See  Devise. 

NOTICE. 

See  Bills  of  Exchange. 

NUISANCE. 

IT  is  no  justification  on  an  Indict- 
ment for  a  Nuisance  by  intruding  on 
the  public  property,  that  it  is  beneficial 
to  the  public  150 

ORPHANS    COURT. 

THE  Orphans  Court  have  a  power 
to  assign  the  guardianship  of  Minors, 
under  14  years  of  age,  to  whom  they 
please,  and  are  not  confined  to  the  guar- 
dian in  scccage,  or  bv  nurture.  136 

Where  an  heir  at  law  takes  an  In- 
testate's lands  at  a  valuation,  the  Or- 
phans Court  ought,  instead  of  Bonds, 
which  are  a  mere  personal  security,  to 
take  recognizances,  by  which  the  lands 
themselves  would  be  bound  for  pay- 
ment of  the  distributive  shares.        265 

See  Intestate.  Partition. 


PAROL  TESTIMONY. 
See  Evidence. 
PARTITION. 

IT  would  be  well  for  the  party  pray- 
ing for  a  partition  of  a>n  intestate's 
real  estate,  to  be  particular  in  the  names 
of  the  persons  entitled  to  shares,  and 
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of  the  purparty  of  each  ;  but  the  Court 
would  not  reverse  an  inquest  for  omit- 
tingthis.  35 

The  decree  of  the  Orphan's  Court 
■was  reversed,  because  in  partition  of 
an  intestate's  estate,  no  provision  was 
made  for  a  Tenant  by  the  courtesy  ot 
his  wife's  share.  353 

The  practice  in  the  Orphans  Court 
has  been  to  direct  tire  same  Inquest 
■which  is  appointed  to  make  a  partition 
of  real  estate,  if  that  cannot  be  done 
■without  prejudicing  the  whole,  then  to 
make  the  valuation.  554 

Where  a  recovery  in  partition  is  no 
bar  to  an  action  of  Dower,  in  Lhat 
moiety  of  the  premises,  which  is  as- 
signed to  the  Tenant  418 

See    Dower.     Intestate.     Or- 
phans  Court. 
PARTNERSHIP, 

One  Partner  cannot  bind  another  by 

executing  a  Deed  under  the  joint  firm. 

119 

Not  only  the  Ship's  Husband,  but 
all  the  real  owners  at  the  time  of  the 
work  done,  are  liable  to  the  Trades- 
men. 129 

Payment  to  an  Executor,  or  Admin- 
istrator of  a  deceased  Partner,  can  be 
no  satisfaction  to  the  survivor,  who 
has  the  sole  right  of  suing  for,  and  of 
receiving  the  monies  due  to  the  com- 
pany. 250 

Articles  of  Copartnership,  being  res 
inter  alios  acta,  the  limitations  cannot 
be  known,  and,  therefore,  ought  not  to 
affect  a  third  person,  who  acts  under  a 
legal  authority  from  one  of  the  Part- 
ners. 269 

One  of  two  Partners  may  give  an 
authority  to  a  clerk  under  the  firm  of 
the  House;  and  the  clerk  may,  in  con- 
sequence thereof,  accept  bills,  and  sign,- 
or  indorse,  notes,  in  the  name  of  the 
company.  ibid. 

See  Action.  Bankruptcy.  Judg- 
ment 
PARTY  WALL. 

The  reimbursement  of  the  cost  of 
the  moiety  of  a  party  wall,  is  only  a 
personal  charge  against  the  builder  of 
the  second  house,  and  not  a  lien  upon 
the  house  itself  345 

PAUPER. 

It  is  not  necessary  that  an  esanaina. 


non  should  appear  upon  an   order  of 

Sessions  for  the  removal  of  a  Pauper. 

28 

If  a  Pauper  was  injured  bv  removal, 

a  remedy  may  be  had  bv  Information. 

tbid. 

PAYMENT. 

Under  the  plea  of  Payment,  mistake, 
or  want  of  consideration,  may  be  given 
in  evidence.  17    260 

A  Bond  given  in  payment  of  a  pre- 
cedent debt,  is  conclusive  evidence  of 
he  Contract  to  prevent  the  Obligor's 
claim  of  paying  by  Instalments  under 
the  act  of  Assembly.  83 

Partial  payments  a  rule  for  crediting 
them.  124.  378 

_  Payment  to  an  Executor,  or  Admi- 
nistrator, of  a  deceased  partner,  is  no 
satisfaction  to  the  survivor,  who  has 
the  sole  right  of  suing  for  and  receiv- 
ing the  monies  due  to  the  company. 

'  250 

In  an  action  of  debt  upon  a  Bond, 
and  where  the  issue  is  joined  on  a  plea 
of  payment,  'he  jury  may,  and  ought 
to  presume  every  thing  to  have  been 
paid,  which,  ex  equo  et  bono,  ought  not 
to  be  paid.  260 

Money  paid  into  the  hands  of  the 
Prothonotary  upon  a  judgment,  is  to 
be  considered  in  the  same  state  as  if 
paid  to  the  Sheriif;  and  is  not  liable  to 
be  attached  by  the  person  who  paid  it 
on  a  suggestion  that  the  debt  may  have 
been  otherwise  satisfied.  ;:54 

Where  a  Bond  shall  not  be  consider- 
ed as  payment,  or  extinguishment. pro' 
tantut  of  money  due  upon  a  mortgage. 
423 

See  Practice.  Current  Money, 
Administrator.   Evidence. 

POLICY. 

See  Insurance-  Evidence. 

PRACTICE. 

When  the  Defendant  has  shewn 
title  in  a  third  person,  he  may  take  the 
opinion  of  the  Court  on  that  title,  by 
motion  for  a  nonsuit,  before  he  has  gone 
through  all  his  evidence,  13 

In  such  case  the  Plaintiff  cannot  de- 
mur to  the  Defendant's  evidence,  tilt 
he  has  gone  through  the  whole        ibid. 

When  a  Deed  is  produced  in  evidence, 
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it  must  be  shewn  in  hcec  verba,  upon 
derr  irrei  20 

Whenever  a  writ  issues  fairly,  if  de- 
liverer first,  it  shall  take  preference.. 

The  proceedings  on  a  Ilab  Carp,  are 
tie  novo;  but  on  a  Certiorari  the  Court 
proceed  on  the  state  returned.  ibid. 

Ft  fa.  issued  on  a  Judgment  in  the 
Bail  Bond  suit ;  proceedings  were  stay- 
ed on  affidavit  of  a  defence,  pleading 
issuably  in  ;  he  original  action,  and  con- 
senting that  the  Judgment  on  the  Bail 
Bond  should  remain  as  a  security.  130 

To  entitle  the  Plaintiff  to  judgment 
by  default,  the  service  of  a  summons, 
on  eke  person  of  the  Defendant,  as  well 
as  if  left  at  his  house,  must  be  ten  days 
before  the  return.  154 

On  affidavit  that  material  witnesses 
for  the  Defendant  (who  was  in  con- 
finement^ were  about  to  leave  the  State, 
the  Court  granted  a  rule  to  take  their 
Depositions,  though  the  writ  was  not 
returnable  till  next  term  164.  251 

An  Attorney's  agreement  to  refer 
binds  his  client.  1G4 

The  Defendant,  by  mistake  of  his 
attome;. ,  had  notice  of  trial  fort  he  17th 
instead  of  the  1,1th,  and  not  appearing 
on  the  13th,  judgment  was  entered  by 
non  sum  informants ;  but  afterwards. 
on  proof  of  the  mistake,  the  judgment 
was  opened  241 

Although  the  words  that  "  the  De- 
fendant has  not  been  resident  in  the  state 
for  twelve  months  before  the  writ  is- 
sued," are  inserted  in  an  affidavit  to 
found  a  Capias  against  a  Freeholder, 
yet  the  Court  will  enquire  into  the  cir- 
cumstances of  the  case,  and  relieve 
him  from  arrest,  if  they  think  he  was 
intended  by  the  act  to  be  exempted. 

245 

A  third  person  fully  acquainted  with 
the  circums'-ances,  is  admissible  to 
make  the  affidavit  of  a  defence,  when 
the  party  himself,  from  extreme  sick- 
ness, is  incapable  of  making  it.       248 

Auditors  shall  be  appointed  only 
where  there  is  a  dispute  about  the  de- 
preciation. Ibid. 

The  Plaintiff,  after  stating  the  want 
of  a  material  witness,  who  had  been 
subptena'd,  put  off  the  trial  ;  but  the 
Court,  notwithstanding,  granted  the 
Defendant  a  rule  for  trial  next  term  or 
Non  Pros, 


It  is  an  invariable  rule  not  to  appoint 
referees,  but  in  the  presence  of  both 
parties.  251 

The  Court  will  grant  a  rule  to  take 

the  Depositions  of  going  witnesses,  de 

bene  esse,  before  the  return  of  the  writ. 

ibid. 

A  case  it)  Term  Reports,  being  a  de- 
termination upon  general  mercantile 
law,  is  of  authority  here.  272 

After  Judgment  has  been  regularly 
entered  in  a  Foreign  Attachment,  it  is 
too  late  to  move  to  quash  it.  294 

On  an  appeal  from  the  determination 
of  the  Regulators  of  Party  Walls,  &c. 
a  feigned  issue  can  only  decide,  whe- 
ther the  Regulators  have  done  right  or 
not;  it  cannot  decide  the  title  and 
finally  settle  the  matter;  and,  there- 
fore, it  is  proper  to  try  the  question  by 
Ejectment.  508 

The  privilege  of  a  Freeholder  to  be 
sued  by  summons,  extends  to  actions 
of  Trespass  vi  ft  armis.  310 

The  rule  is,  that  unless  exceptions 
to  the  Report  of  Referees  are  Sled 
within  four  days,  the  judgment  nisi  be- 
comes absolute.  312 

A  Distringas  will  lye  against  a  Sheriff 
rjhile  in  office,  upon  a  return  of  levied 
to  the  value,  he.  bur,  under  particular 
circumstances,  it  would  be  hard  to  is- 
sue, it,  without  moving  the  Court,  ibid. 

The  Venire  was  laid  in  Philadelphia. 
county,  and  judgment  being  there  ob- 
tained, execution  was  immediately  is- 
sued into  Bucks ;  but  upon  motion  the 
writ  was  quashed,  the  Court  being  of 
opinion,  that  ,l,e  Plaintiff  ought  to 
have  proceeded  by  Testatum  330 

On  a  rule  for  trial  or  non  pros,  the 
non  pros  must  be  moved  for  in  Court  ; 
it  cannot  be  signed  in  the  Prothonota- 
ry's  office.  347 

A  Capias  will  not  lye  against  a  Free- 
holder, although  the  attorney  directs 
his  appearance  to  be  accepted.         343 

Rule  to  refer  and  report  to  next  term  ; 
after  the  next  term,  the  Referees  were 
changed  bv  consent,  and  report  retur- 
nable into  office.-  Determined  that  the 
rule  to  report  to  next  term  was  expired 
by  its  own  limitation.  349 

On  motion,  and  positive  affidavit  of 
the  debt  at  the  first  term,  a  shallop  at- 
tached under  a  Foreign  Attachment, 
was  ordered  to  be  sold  as  a  perishable 
commodity.  379 
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It  has  been  the  practice  for  the  She; 
riff  to  hold  an  Inquest,  as  well  after  as 
before  the  return  of  a  Fi.  fa.  3,9 

Rule  for  trial,  or  nonpros ;  but  after- 
wards ajJfea  added,  and  particular  facts 
ref erred  :  It  was  ruled,  that,  by  this. 
the  rule  for  trial  or  nonpros  was  virtu- 
ally vacated.  405 

On  a  libel  for  a  divorce,  notice  oughi 
to  be  given  that  between  two  specific 
dates,  acts  of  cruelty,  &c.  were  inten- 
ded to  be  proved  409 

Rule  for  trial  or  non  pros  in  Septem- 
ber Term,  and  notice  at  bar;  and  ihe 
catise  continued  generally  till  tunicary 
Term:  It  was  determined  tha*  the 
rule  for  trial,  or  non  pros  was  continu- 
ed ;  and  that  no  new  notice  was  neces- 
sary. 410 

Upon  affirmance  of  a  judgment  in  a 
cause  removed  by  Certiorari  from  be- 
fore a  Justice  ©f  the  Peace,  execution 
may  issue  at  once  out  of  the  Supreme 
Court.  ibid. 

It  is  only  from  the  disagreement  of 
the  writ  with  the  Declaration,  that  it 
becomes  necessary  to  enter  the  conti- 
nuances, to  shew  it  issued  for  the  same 
cause  of  action,  in  order  to  prevent  the 
bar  of  the  Statute  of  Limitations 

411    450 

The  writs  of  Capias  and  Summons 
in  Pennsylvania  always  specify  the  na- 
ture of  the  actions  to  be  declared  in, 
and  are,  therefore,  similar  in  respect  of 
entering  continuances,  to  the  O.-iginals 
out  of  Chancery,  and  the  Attachments 
of'  Privilege  in  the  Common  Pleas. 

411 

What  is  a  reasonable  time  to  renew 
an  action  ;  or  to  prosecute  it  upon  the 
foundation  of  the  old  writ,  where  there 
has  been  no  actual  abatement.  412 

Judgment  before  a  Justice  of  Peace 
is  sufficient    to    defeat    a    Freeholder's 
privilege   of  beintr  sued  by  summons. 
486 

The  practice  of  entering  verdicts  on 
the  issue  of  non  solvit.  462 

See  Action.  Assignment.  Con- 
tempt. Treason.  Discontinu- 
ance. Error.  Privilege.  Fo- 
reign Attachment'  Justices. 
Judgment-  Partition.  Lis 
Pendens,  cifc 

PRIORITY. 

When  the  Commonwealth  is  not 
entitled  to  a  priority.  150 

See    Domestic   Attachment. — 
Bankruptcy.   Judgment. 


PRIVILEGE. 

Through  the  affidavit  to  ground  a 
capias  against  a  freeholder  contains  the 
words,  i hat  "  he  has  not  been  resident, 
ike  "  the  Court  are  not  precluded,  and 
will  enquire  into  the  circumstances  of 
the  case,  in  order  to  ascertain,  whether 
the  non-residence  comes  within  the 
meaning  of  the  act  of  Assembly.      A6 

A  Lieutenant  o.f  another  couiyy  who 
comes  to  Philadelphia,  to  take  out  the 
commissions  of  some  militia  officers, 
is  not  privileged  from  arrests  while 
here.  295 

A  sheriff  elect  who  comes  from  ano- 
ther county  to  solicit  Council  for  his 
appointment,  is  not  privileged  from  ar- 
rests while  here.  ibid. 

A  member  of  Assembly ,  or  of  a  State 
Convention,  is  privileged  from  being 
arrested,  or  served  with  a  summons, 
during  the  sitting  of  the  Assembly  or 
Convention.  302 

A  Consul,,  residing  abroad,  and  hav- 
ing entered  into  pai  rnership  with  an- 
other person,  is  not  privileged  from  be- 
ing sued  *n  not.     J05 

A  freeholder  who  quits  the  State  tor 
a  particular  purpose  animus  revenendi, 
leaving  his  family  behind  him,  does 
not  lose  his  privilege  of  being  sued  by 
summons  34-8 

A  person  attending-  Court  is  not  pri- 
vileged from  being  arrested  upon  a  Ca. 
Sa.  356 

Judgment  before  a  Justice  of  Peace, 
is  sufficient  to  defeat  a  freeholder's  pri- 
vilege of  being  sued  by  summons.    438 

See  Practice. 
PROMISSORY  NOTE. 

A  writing  under  seal  cannot  be  given 
in  evidence  in  an  action  of  assumpsit 
on  a  promissory  note.  208 

Where  there  are  subscribing  witnes- 
ses to  a  promissory  note,  they  must  be 
produced,  or  some  account  giveV  of 
them  at  the  trial  209 

Sale  and  delivery  of  a  promissory 
no'e,  by  the  payee,  without  any  in- 
dorsement or  assignment  is  not,  of  itself, 
a  legal  ground  of  assumpsit,  to  enable 
the  purchaser  in  his  own  name,  to  sue 
the  drawer.  441 

The  Indorsee  of  a  Promissory  note, 
takes  its  subject  to  all  equitable  con- 
siderations, to  which  the  same  was  sub- 
ject, in  the  hands  of  the  Indorsor,  the 
original  Payee.  441 

See  Bill  of  Exchange. 
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PROPERTY. 

What  acts,  between  the  Chapman 
and  a  Shopkeeper,  do  not  amount  to  a 
change,  or  transfer,  of  the  property. 

See  Foreign  Attachment.  Uni- 
ted States. 
PROSECUTOR. 

The  Adl  of  Assembly  does  not  in- 
tend that  a  Prosecutor  should  be  in- 
dorsed on  all  Indictments  ;  but  only 
■where  a  Prosecutor  really  exists.         5 

The  Defendant  is  not  a  competent 
witness  to  prove  the  person  prosecut- 
ing, it  must  be  proved  by  indifferent 
witnesses.  ° 

The  Judge  who  tries  the  cause,  not 
being  authorised  by  the  Act  of  Assem- 
bly, to  certify,  so  as  to  exempt  the  In- 
former from  costs,  he  cannot  do  it.  63 
PROTEST. 
See  Bill  of  Exchange. 
PURCHASE. 

The  word  Purchase,  implies  a  Pur- 
chase in  Fee.  20 
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REAL  ESTATE. 
See  Intestate* 
RECITAL. 
See  Deed. 
RECOGNIZANCE. 
See  Bail.  Orphans  Court. 
RECORDS. 
See  Mortgage. 
REFERENCE. 
NOTICE  of  the  time  and  place  of 
the  meeting  of  Referees,  must  be  serv- 
ed on  the  party,  not  his  attorney,  un- 
less the  rule  so  expresses  it.  81 
Report  of  Referees  set  aside,  for  or- 
dering the   parties   to   wiihdraw,   and 
examining  the  witnesses  in  their  ab- 
sence. 

Report  that  "  £.  75  was  due  the  3d 
of' March  last,  he."  set  aside  for  uncer- 
tainty. 119 
Where  the  exceptions  to  a  Report 
of  Referees  arise  from  the  face  of  the 
report,  and  depend  on  a  construction  of 
law,  they  need  not  be  filed  in  writing. 
129 


Five  several  actions  being  referred, 
and  only  one  report,  the  report  was 
confirmed,  contrary  to  the  opinion  of 
Shippen,  President.  145 

Shtcere,  Whether  Referee*  have  au- 
thority to  consolidate  actions  submitted 
to  their  decision  ?  W5.  See  .355 

What  kind  of  evidence  may  be  ad- 
mmed before  Referees.  1G1 

The  admission  of  an  interested  wit- 
ness, will  not  be  sufficient  to  set  aside 
the  Report  of  Referees  ibid. 

An  attorney's  agreement  to  refer, 
binds  his  client.  164 

The  Courts  have  of  late  considered 
awards  with  great  latitude,  according 
to  the  intention  of  the  arbitrators,  ap- 
from  the  words  of  the  whole. 
174. 

Two  of  the  essentials  in  awards,  are, 
that  they  should  be  certain  and  final. 

ibid. 
An  award  to  pay  to  the  Executors  of 
J    G.  deceased,  is  sufficiently  certain; 
and  it  may  be  averred  who  they  are  by- 
name, ibid. 
Report  set  asnde  for  allowing  ex  parte 
evidence  to   be    given  of  the     current 
price  of  coachmakers  work,  at  the  time 
the  action  was  brought.  187 
It  is  not  sufficient  to  invalidate  a  re- 
port,   that   the   Referees  sent  for  the 
plaintiff  alone  and  asked  him  whether 
he   would   agree  that  a  quarter's  rent, 
which  accrued  after  the  action  brought, 
should  be  credited  to  the  defendant. 

188 
It  is  an  invariable  rule  not  to  appoint 
Referees,   l»ut   In  the  presence  of  both, 
parties.  251 

Report  of  Referees  set  aside  for  the 
error  of  the  clerk  in  making  out  the  rule 
or  agreement  to  refer.  293 

The  different  kinds  of  awards  in 
Pennsylvania.  314 

If  the  Court  would  grant  a  new  trial 
had  the  exceptions  been  male  to  a  ver- 
dict, they  ought  for  the  same  reasons  to 
set  aside  a  report.  ibid. 

Report  of  Referees  set  aside,  1st. 
Because  the  Referee^  gave  interest  upon 
an  unliquidated  account :  and  2dly, 
Because  they  allowed  a  charge  of  pre- 
mium and  commission  for  making  in- 
surance, without  requiring  the  policy 
to  be  produced,  or  any  proof  of  its  be- 
ing lost.  iVit 
The  Court  have  always  confined 
themselves  to  two  points  on  motions  to 
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set  aside  reports  o!  Referees:  1st, 
Whether  there  is  an  evident  mistake 
jn  matter  of  fact;  2dly,  Whether  the 
Referees  hayf  u  learlv  erred  in  matter  of 
law.  314 

The  Court  refused  the  application  of 
Referees  for  instructions  on  a  point  of 
law.  347 

Two  actions  between  the  same  par- 
ties on  different  promissory  notes  being 
referred,  the  Referees  made  one  report 
for  one  sum  ;  but  afterwards,  bled  a 
supplementary  report  distinguishing 
■what  was  due  in  e.ich  action  :  and,  it 
■was  held,  that  the  first  report  could  not 
be  maintained;  and  that  the  second 
was  irregular  355 

A  rule  of  Reference  to  report  to  next 
term,  does  not  authorise  issuing  execu- 
tions upon  a  repor'  into  office  during  the 
vacation,  although  a  term  had  interven- 
ed between  the  entry  of  the  rule  and 
the  appointment  of  the  Referees 

ibid. 

Where  a  report  of  Referees  awards 
money  to  be  paid  on  one  side,  and  cer- 
tain other  things  to  be  done  on  the 
other,  if  the  Court  cannot  enforce  bo  h, 
they  will  certainly  enforce  neither.  364 

But  though  the  Court  mav  not  be 
able  to  do  this  by  execution,  \et,  if  they 
can  do  it  by  Attachment,  the  remedies 
are  mutual,  though  not  by  the  same 
kind  of  process.  ibid 

An  Attachment  would  lye  for  a  con- 
tempt in  not  performing  an  award  of 
Referees  at  common  law,  before  the 
star,  of  9  &  10  TV.  S.  ibid. 

In  all  cases,  «iKcrc  ■  -,,»•  iers  are  awar- 
ded to  be  done  on  both  sides,  the  Court 
will  exercise  their  equitable  powers  in 
such  a  manner,  as  not  to  sutler  either 
party  to  elude  the  performance  of  his 
part  of  the  award.  ibid 

If  any  part  of  an  award  be  impossible 
to  be  performed,  the  Court  will  refuse 
an  Attachment  for  that  part.  365 

It  is  too  la*e  to  annul  the  rule  for 
Reference,  when  the  Referees  have  in- 
vestigated the  whole  transaction,  agreed 
upon  their  report,  and  were  clear  from 
any  imputation  of  misconduct  430 

Reporf  of  Referees  set  aside,  be- 
cause they  declined  to  consider  the 
most  material  ground  of  the  controver- 
sy upon  a  mistaken  principle,  leading 
to  real  injustice  to  one  of  the  parties 

486 


REGULATORS. 

See  Ejectment.    1'arty-lValL 

RENT. 

See  Ground  RenU 

ROads. 

The  review  of  a  road,  though  not 
taken  notice  of  in  the  Act  of  Assembly, 
has  always  been  granted,  and  is  now- 
become  a  matter  of  right.  11 

REPLEVIN. 

There  are  no  replevins  in  Peimsvlva- 
nia,  either  under  the  statute  of  Marl- 
bridge,  or  at  Common  Law;  but  only 
under  the  Act  of  Assembly.  156 

The  Act  of  Assembly  does  not  re- 
cognize two  kinds  of  Replevin,  one 
by  plaint,  and  the  other  bv  writ.     ibid. 

Replevins  are  made  always  re;  urnable 
writs  b\  the  Act  of  Assembl  ,  and 
he  parties  appearance  required  on  the 
return  ibid. 

The  act  directs  Replevins  to  be  de- 
termined in  the  Common  Pleas       ibid. 

Replevin  lie-  in  Pennsylvania  where- 
ever  a  man  claims  goods  in  the  posses- 
sion of  another.  ibid. 

Judicial  writs  de  proprietate  probande 
cannot  be  issued  in  Pennsylvania,      ibid. 

The  Sheriff,  in  an  acion  of  trespass 
brought  against  hirrr,  cannot  justify  un- 
der a  writ  of  RepkV'"-.  'f  he  refused 
the  defendant  in  Replevin  a  reasonable 
time  to  find  security,  on  a  claim  of  pro- 
perty, befrrc  the  goods  in  question. 
,»-erc  removed  225 

As  the  law  gives  the  remedy  of  a 
distress  to  a  landlord,  it  is  incumbent 
upon  the  Sheriff  to  see  thar  the  security- 
is  good,  before  he  returns  the  proper- 
ty on  a  Replevin  341 

The  value  of  the  distressat  the  time 
of  the  Replevin,  and  not  the  amount 
of  the  rent  due,  is  the  proper  measure 
of  damages.  ibid. 

Goods  distrained  ought  to  be  valued 
before  they  are  delivered  on  replevin. 
ibid. 

The  Sheriff  is  responsible  for  the  suf- 
ficiency of  the  sureties  in  a  Replevin 
bond,  at  the  end  of  the  suit,  when  the 
landlord  has  established  his  right  to  he 
rent,  for  which  the  distress  was  taken. 
349 
No  evidence  ought  to  be  admitted  to 
contradict  the  Sheriff's  return  of  Elan- 
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gat ur,  after  j  udgment  de  retorho  babemlo 
in  Replevin.      '  43') 

The  goods  of  a  stranger,  being  re 
moved  before  the  distress  cannot  be 
pursued  within  the  thirty  days.        440 

See  Costs.     Sheriff. 

RESIDENT. 

See  Privilege. 

RETURN. 
See  Replevin* 
REVOLUTION. 

See  Government. 


SALE  AND  DELIVERY. 

See  Promissory  Note. 

SHERIFF. 

IN  an  action  of  trespass  brought 
against  a  Sheriff,  he  cannot  justify  un- 
der a  Writ  of  Replevin,  if  he  has  re- 
fused he  defendant  in  Replevin  a  rea 
sonable  rime  to  tind  security  on  a  claim 
of  proper*  before  he  removed  the 
goods  in  qies  ion  22 

A  Distringas  will  lie  against  a  She- 
rift"  while  in  office,  upon  a  return  of  le- 
vied to  the  value,  &c  .>12 

The  Sheriff,  under  a  Vend.  Exp 
must  sell  not  merely  rn  the  highest,  but 
to  the  best  bidder.  419 

SLAVERY. 
See  Master  &?  Servant. 
SPECIAL  COURT.   l 
A  Foreigner  is  not  en  irled  to  a  spe 
fcial  court,  upon  a  deb'  assigned  to  him 
y  a  citizen.  ib9 

The  act  for  allowing  special  Courts 
to  plaintiffs,  seems  intended  for  the  be- 
nefit of  every  man,  who  is  about  to 
leave  the  State.  267 

See  Lis  Pendens. 

SUBJECT. 

See  Government. 

SUMMONS. 

See  Practice.     Privilege. 

SUBPOENA. 

See  Costs.    Witness* 

SUPREME  COURT. 

A  judgment  cannot  be  entered  in  the 

Supreme  Court,  even  in  the  county  of 


Philadelphia,  bv  warrant  of  Attorney, 
upon  a  bond  of  a  date  p>ior  to  the  A<fl 
of  Assembl)  291 

As  by  that  a<ft,  the  original  jurisdic- 
tion of  the  Court  is  restricted  to  the 
county  of  Philadelphia,  a  judgment 
cannot,  at  any  subsequent  period,  be 
entered  as  of  Bucks  county.  ibid. 

This  Court  has  authority  upon  ap- 
peal, to  aler  and  confirm  any  proceed- 
ings that  come  properly  before  the 
Comptroller  General,  but  if  he  had  no 
jurisdiction,  the  Court  can  have  none. 
362 

As  the  Comptroller  General,  there- 
fore, has  no  right  to  adjudge  a  compen- 
sauon  from  the  state  for  damages, 
which  individuals  have  suffered  in  the 
course  of  our  military  operations,  the 
Court  can  grant  no  relief  upon  appeal, 
al  rhough  the  applicant  might  be  emu  led 
to  it  in  equity.  ibid. 


>ce 


Comptroller  General. 


TENDER. 

THE  Act  of  Assembly  of  the  29th 
of  January  1777  declares,  that  a  tender 
shall  amount  to  an  actual  payment  and! 
discharge  i  whereas  a  tender  at  com- 
mon law,  only  suspends  the  interest  till 
a  subsequent  demand  and  refusal. 

406.  7.  8 

Therefore,  a  tender  in  Continental 
monev,  emitted  by  Congress  before  the 
29th  'of  January, 1777,  is  tantamount 
to  [r/,,,1,.  407.   8 

But  a  tender  in  Bills  of  Credit  emit- 
ted subsequent  to  the  29th  of  'January, 
1777,  has  only  the  effect  of  a  tender  at 
common  law.  ibid. 

See  Payment. 

TITLE. 

See  Evidence.     Ejectment. 

TREASON. 
A  person  accused  of  high  treason, 
shall  have  a  copy  of  the  indictment,  a 
reasonable  time,  not  less  than  one  day, 
before  the  trial  ;  and  also  within  the 
same  time  a  copy  of  the  pannel  of  the 
jurors  •*•* 

Adherence  to  American  troops,  tho* 
in  consequence  of  mistaking  them  for 
the  enemy,  cannot  be  treason.         ibid. 
Words  indicating  the  defendant's  in- 
tention to  join  the  enemy,   are   proper 
j  testimony,  to  explain  the  motives  upon 
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■which  the  intent  \v?s afterwards  carried 
into  effect.  /  3J 

Evidence  may  be  given  of  an  overt- 
act  con  mit*ea  in  another  county,  afier 
an  overt/ict  is  proved  to  have  been  com- 
mit tejHn  the  county  where  the  indict- 
ment is  laid.  ibid. 

Evidence  that  the  defendant  had  a 
power  to  let  people  in  and  out  of  the 
citv,  when  in  possession  of  the  enemy. 
ought  to  be  received  ,  but  not  as  con- 
clusive proof  of  his  holding  a  commis- 
sion under  them.  35 

But  evidence  of  his  seizing  salt,  or 
disarming  the  Americans,  does  not  ap- 
ply to  that  species  of  treason  ;  though 
it  may  prove  his  having  joined  the  ar- 
mies of  the  enemy.  ibid 

It  is  enough  to  lay  in  the  indictment, 
that  the  defendant  sent  intelligence, 
without  setting  forth  the  particular  let- 
ter or  its  contents  ibid. 

The  charge  of  levying  war,  is  not, 
of  itself,  sufficient ;  but  assembling, 
joining,  and  arraying,  with  the  forces 
of  the  enemy,  is  a  sufficient  overt-act  of 
levying  war.  ibid. 

There  must  be  an  actual  enlistment 
of  the  person  persuaded,  in  order  to 
make  it  treason  in  the  persuader.       39 

If  an  overt-act  has  been  proved 
where  the  indictment  is  laid,  the  de- 
fendant's confession  may  be  given  in 
evidence  to  corroborate  that  proof. 

ibid. 

Treason  is  a  crime  known  at  the 
common  law.  53 

Treason  which  is  nothing  more  tha« 
a  criminal  attempt  to  destroy  the  go- 
vernment, may  be  committed  before  fhe 
different  qualities  of  the  crime  are  de- 
fined, and  its  punishment  declared  by 
positive  law.  o7 

See  Treaty  of  Peace. 
TREATY  OF  PEACE. 
After  the  peace,  the  Court  would 
not  sustain  a  suggestion  filed  by  the 
Attorney  General,  against  one  who 
was  attainted  in  pursuance  of  a  procla- 
mation issued  during  the  war;  as  a 
proceeding  of  that  kind  would  contra- 
vene an  express  article  in  the  treaty 
with  Great  Britain.  233 

TRIAL. 

The  trial  of  a  misdemeanor  put  off 
on  affidavit  of  the  absence  of  a  material 
wimess  ;  but  declared  not  to  be  a  pre- 
cedent. 9 

The  Court  would  not  force  the 
Crown  to  a  trial,  or  discharge  the  de- 


fendant from  bail,  without  some  ap- 
pearance of  oppression.  9 

The  stat  S8  Edvj.  3.  c.  13.  granting 
trials  per  medietatem  lingux  to  foreign- 
ers, is  in  force  in  Pennsylvania.  73 

The  affidavit  of  one  who  was  land- 
lord to  the  defendant  in  ejectment,  ad- 
mitted on  motion  to  put  off  the  trial  of 
the  cause,  81 

On  affidavit  of  the  absence  of  a  ma- 
terial witness,  the  court  put  off  the  tri- 
al, refusing  to  enquire  what  his  testi- 
mony would  be.  135 

The  affidavit  of  a  person  eventually 
interested  in  the  suit,  proving  the  want 
of  a  material  witness,  is  sufficient  to 
put  off  the  trial  ibid. 

Granting  new  trials  depends  on  the 
legal  discretion  of  the  court,  guided  by 
the  nature  and  circumstances  of  the 
particular  case.  234 

See  Infant.  Error.  Practice. 


UNDERWRITERS. 
See  Insurance. 
UNITED  STATES. 

FROM  the  moment  of  the  associa- 
tion of  the  United  States,  they  necessa- 
rily became  a  body  corporate ;  for, 
there  was  no  superior  from  whom  that 
character  could  othe^-wse  have  been 
derived.  41 

It  was  agreed  in  Congress  when  the 
British  army  evacuared  Philadelphia, 
■  hat  all  the  public  property  of  the  ene- 
my, such  as  cannon,  &.c.  should  belong 
to  the  United  States;  and  the  private 
property  of  individuals  to  Pennsylva- 
nia. 7i 

Congress  during  the  late  war,  might 
law  full,  direct  the  removal  of  any  ar- 
ticles that  were  necessary  to  the  main- 
tenance of  the  Continental  army,  or 
useful  10  the  enemy,  and  in  danger  o£ 
fulling  into  their  hands  ;  for  they  were 
vested  with  the  powers  of  peace  and 
war,  to  which  this  is  a  natural  and  ne- 
cessary incident.  ,  362 

See  Law  of  Nations.  Govern- 
ment. Treaty  of  Peace.  Judg- 
ment. 

USURY. 

Where  a  partial  payment  is  made 

and  received  on  account  of  a  note  given 

for  the  payment  of  money  borrowed  at 

usurious  interest,  the  usury  is  complete. 

216 
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Proof  of  a  note  given  by  one  of  two 
partners,  for  the  payment  of  money 
borrowed  on  usurious  interest,  and  af- 
terwards paid,  will  not  support  a  count, 
stating  the  usurious  contract  to  have 
been  with,  the  partners  jointly.  216 

Although  no  money  is  actually  paid, 
the  usury  is  complete,  when  new  notes 
are  taken  in  satisfaction  of  old  ones  giv- 
en for  the  payment  of  money  borrowed 
at  a  usurious  interest.  ibid 

A  fair  purchase  may  be  made  of  a 
bond  or  note,  even  at  20  or  30  per  cent 
discount,  without  incurring  the  dan- 
ger of  usury.  217 


VERDICT. 
STRICT  form  in  a  verdict  is  not 
necessary  ;  it  need  only  to  be  under- 
stood what  the  intention  of  the  jury 
was,  agreeably  to  which,  it  may  after- 
wards be  moulded  into  form.  46j 

WARRANT  OF  ATTORNEY. 

A  WARRANT  of  attorney  to  con- 
fess judgment  on  a  bond,  is  subservi- 
ent to  the  bond,  and  execution  cannot 
be  issued,  till  the  time  given  for  pay- 
ment in  the  condition,  has  elapsed    133 

Quaere,  Whether  a  warrant  of  at- 
torney to  confess  judgment  in  the  court 
of  Common  Plena,  will  authorise  its  be- 
ing confessed  in  the  Supreme  Court. 

288 

See  Judgment.  Supreme  Court. 
WILL. 

It  is  not  necessary  that  a  will  devis- 
ing real  estate  should  be  sealed.  94 

Nor  that  all  the  subscribing  witnes- 
ses should  prove  the  execution.       ibid. 

Nor  that  the  proof  of  the  will  should 
be  made  by  those  who  subscribed  as 
witnesses.  ibid. 

Nor  that  the  will  should  be  subscrib- 
ed by  the  witnesses.  ibid. 

Two  witnesses  are  necessary  to  the 
proof  of  every  testamentary  writing, 
whether  for  the  disposition  of  real  or 
personal  estate.  286 

See  Administrator.    Devise. 

WITNESS. 
The   defendant  is  not    a  competent 
witness  to  prove  the  person  prosecut- 


ing; it  must  be  done  by  indifferent  wit- 
nesses. 6 

In  an  action  on  *  Policy  of  Insu- 
rance, the  Captain  ot  -.he  ship,  having 
goods  on  board,  and  insured  by  other 
underwriters,  who  refused  to  pay  titl 
the  determination  of  this  suit,  was  ex- 
amined on  his  voir  dire,  and,  svtearing 
himself  disinterested,  he  was  sworn  in 
chief.  7 

The  plaintiff's  brother  was  offered  to 
prove  his  age,  from  the  hearsay  of  his 
father  and  mother  ;  but  the  Court  would 
not  allow  him  to  be  sworn.  9 

If  a  man  thinks  himself  interested, 
though,  in  fact,  he  is  not,  this  is  suf- 
ficient to  exclude  his  testimony.  6:2 

An  informer,  on  the  seizure  of  con- 
traband goods,  cannot  be  a  witness^ 
although  he  releases  his  right  to  the 
moiety.  63 

Where  a  party  calls  a  witness,  who 
is  contradic  fed  by  another  witness  ot" 
his  own,  he  cannot  call  the  first  to  dis- 
prove what  the  second  has  said.         65 

Qinere,  Whether  a  confidential  clerk 
or  agent  comes  within  the  rule  lespect- 
ing  council  and  auornies  not  be'.ng  per- 
mitted to  disclose  the  secrets  of  'heir 
clients.  66    4o9 

Wife  of  the  prosecutor  in  an  indict- 
ment of  forcible  entry  may  be  a  witness 
to  prove  thej'orce  ;  but  only  the  force. 
68 

On  an  indictment  for  forgery,  the 
party  whose  name  is  forged,  is  a  good 
witness.  110 

That  referees  have  heard  an  inter- 
ested witness,  is  not  a  sufficient  cause 
to  set  aside  their  report.  161 

The  subscribing  witnesses  to  a  pro- 
missory note  must  be  produced,  or 
some  account  given  of  them  at  the  tri- 
al. 209 

In  an  action  brought  by  the  indorsee 
of  a  bill  of  exchange  against  the  first 
indorser,  the  plaintiff's  immediate  pre- 
ceding indorser  cannot  be  made  a  wit- 
ness by  striking  his  name  off  the^Mf 
and  third  bills  of  the  set,  although  it  is 
suggested  that  the  second  bill  was  lost. 
272 

There  are  two  ways  of  proving  a 
witness  to  be  interested  ;  1st.  by  ex- 
amining him  on  his  voir  dire  ;  and,  2d. 
by  evidence  ;  but  both  cannot  be  pur- 
sued at  the  same  time.  275 

A   cross  examination  under  a  rule 
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for  taking  depositions  will  not  amount 
to  an  examination  ol  the  witness  on 
his  voir  dire ;  nor  preclude  any  excep- 
tion to  his  competency  at  the  trial 

275 

Under  wftat  circumstances  a  witness 
once  interested,  may  cease  to  be  so. 

272    276 

In  what  cases  it  is,  or  is  not,  neces- 
sary to  take  out  a  Subpoena  for  a  wit- 
ness. 27C> 

See  Agent.  Will.  Evidence. 
WORDS. 

The  word  purchase,  implies  a  pur- 
chase in  fee.  20 

The  word  persuading  used  in  the  act 
with  respect  to  treason,  means  to  suc- 
ceed. 39 

Though  in  actions  of  slander  words 
were  formerly  construed  in  the  mildest 
sense  that  they  would  admit,  they  are 
now  to  be  taken  according  to  their  or- 
dinary import  and  meaning.  114 

See  Assignment. 
WRIT  OF  ENQUIRY. 
The  court  will  not  set  aside  the  ver- 


dicts of  juries  of  inquiry  upon  frivo- 
lous grounds,  nor  examine 'he  effect  of 
any  particular  piece  of  evidence  on  the 
mind  of  the  jury  ;  for  unless  it  appears, 
that  there  was  no  proper  evidence,  the 
court  will  presume  that  they  had  suf- 
ficient grounds  for  their  inquest.        82 

After  judgment  by  default  the  defen- 
dant has  a  right  to  offer  his  evidence 
to  the  jury  of  inquiry  to  combat  the 
plaintiff's  proofs;  and  if  tire  sheriff  re- 
fuses to  hear  the  evidence  on  both 
sides,  the  court  will  direct  a  new  writ 
of  enquiry.  $77 

But  after  judgment  in  ^foreign  at- 
tachment, the  defendant  in  the  attach- 
mentis  not  entitled  to  produce  evidence 
before  the  jury  of  enquiry.  ibid. 

There  is  nothing  in  the  act  of  as- 
sembly which  precludes  the  sheriff  from 
holding  an  inquest  after  the  return  of 
the  Ft  fa.  37<J 

An  inquisition  quashed  for  irregula- 
rity becomes  a  nullity,  and  leaves  the 
case  just  as  if  none  had  been  taken. 

ibid, 
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Proceedings  of  the  Supreme  Executive  Council  of  Penn- 
sylvania, in  the  case  of  the  Commonwealth  v.  Doane,  sub- 
sequent to  the  opinion  of  the  Judges,  inserted  in  page  86. 

IN  COUNCIL.—  January,   1785. 


C COUNCIL  taking  into  most  serious  consideration  the  tran- 
J  script  of  the  record,  transmitted  to  them  by  the  honour- 
able the  Judges  of  the  Supreme  Court,  of  the  conviction  and  at- 
tainder of  Aaron  Doan  by  outlawry,  the  Capias  directed  to  the 
Sheriff  of  Bucks  county  to  take  the  said  Aaron  Doan,  &c.  the 
return  thereof,  the  letter  of  Council  to  the  said  Judges,  and  their 
answer,  and  the  consequences  to  citizens  of  this  Commonwealth, 
of  establishing  a  precedent,  in  a  capital  case,  altogether  new, 
thereupon 

Resolved,*  That  it  does  not  appear,  that  a  warrant  can  be 
legally  issued  for  putting  the  said  Aaron  Doan  to  death,  upon  the 
outlawry  aforesaid,  for  the  following  reasons  : 

First — The  outlawry  of  the  said  Aaron  Doan  being  founded 
on  the  "  Act  for  the  advancement  of  justice,  and  more  certain 
administration  thereof,"  passed  May  31st,  1718,  the  said  act  ought 
to  have  been  strictly  observed,  and  its  directions  pursued  with 
an  "  exceedingly  nice  and  circumstantial"  (a)  exactness,  especial- 
ly, as  the  penalty  would  be  so  ruinous,  and  the  precedent  may  be 
so  dangerous. 

*  Council  having  determined  not  to  issue  a  warrant  for  execution,  did  not  for- 
mally pass  these  resolutions ;  which  were  submitted  to  them  by  their  learned  and 
humane  President. 

(a)  4  Blackstone  320.  "  It  seems  generally  agreed,  that  in  favour  of  life, 
an  outlawry  of  treason  or  felony,  might  be  avoided  by  plea,  that  the  Defendant 
was  in  prison,  or  in  the  king's  service  beyond  sea,  &c  at  the  time  of  the  outlawry- 
pronounced  against  him.  But  I  take  it  to  be  generally  agreed,  that  no  outlawry  for 
any  other  crime  (against  a  party  rightly  described)  can  be  avoided  by  the  plea  of 
any  matter  of  fact  whatever."     2  Hawkins's  P.  C.  460. 

•«  By  Magna  Cbarta,  no  man  can  be  outlawed  but  according  to  the  law  of  tig 
land."    1  Blackstone  142. 

Vol.  I.  Rrr 
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But,  the  proceedings  aforesaid  vary  from  the  said  act  in  these 
instances  : 

1st. — It  is  not  returned  by  the  Sheriff,  that  the  party  was  called 
on  by  proclamation  "to  answer  to  the  Comma >nveatth"  as  accord- 
ing to  the  said  act  and  the  Capias  ought  to  have  been  done. 

2d,  It  does  not  appear  (unless  by  implication  or  intendment,  in  this 
case  inadmissible)  that  the  Capias  was  "  delivered  to  the  Sheriff 
three  months  before  the  return  thereof,"  as  the  said  act  requires; 
it  not  being  even  returned,  that  the  proclamations  were  made  by 
virtue  of  the  Capias. 

3d. — The  said  act  and  the  Capias  "order  the  Sheriff  to  make 
proclamation,"  &c.  but,  the  Sheriff  returns,  that  he  caused  pub- 
lic proclamation  to  be  made,  ^c.  He  does  not  say,  that  he  was 
present  when  the  proclamations  were  made:  yet,  in  many  cases 
of  a  much  inferior  nature  a  Sheriff's  presence  is  indispensably 
necessary  (£)- 

4th. — The  act  directs  the  making  "  proclamations  in  every 
Court  of  quarter  sessions,  &c."  but,  the  Sheriff  returns,  that  it 
was  "  made  at  two  several  Courts  of  quarter  sessions,  &c." 
1  5th. — The  act  says,  that  proclamation  shall  be  made  for  the 
party  to  "  appear  before  the  said  Justices^  at  the  said  Supreme 
Court;"  but,  the  Sheriff  returns,  that  the  party  was  called  upon 
by  proclamation  "to  appear  at  the  Supreme  Court.'''' 

Second—  The  sheriff  returns  on  the  Capic*,  that  the  party  was 
called  upon  "to  appear  at  the  day  and  time  within  specified"  which 
might  be  done  by  reference  only  in  the  proclamation  to  the  writ, 
xvithout  expressly  mentioning  the  day  and  year  when  the  party  ought 
to  appear. 

1  he  return  ought  expressly  to  mention  the  day  and  year  ;  and 
no  intendment  however  strong  is  sufficient  to  supply  the  defect,  (c) 
Where  life  depends  on  proclamations,  there  cannot  be  too  much 
exactness  required,  in  order  that  the  party  may  have  due  notice. 

(b)  4  Bacon's  Abr.  441. 

(c)  2  Hale's  P.  C  203  Mo.  94.  3  Bac  767  772  4  Burr.  2559.  The  return  says, 
"  1  have  caused  public  proclamation  to  be  made,  in  manner  and  form  as  within  I 
am  commanded.'' — "  This  is  certainly  too  loose  :  the  pr.  ciamations  are  not  sufficient- 
ly set  out,  for  the  Court  to  judge,  whether  they  were  property  made  or  not.  I  thought 
this  error  fatal."  Lord  Mansfield,  in  Wilkes's  case  :  And  the  error  would  have  been 
"fatal,"  if  proclamations  had  been  necessary  in  that  case  :  but  from  peculiar  cir- 
cumstances they  were  not  necessary.  In  Aaron  Doan's  case,  they  are  acknowledg- 
ed to  have  been  necessary.  They  are  the  most  essential  parts  of  the  whole  pro- 
ceedings Indeed,  by  the  act  of  Assembly  on  which  this  outlawry  is  founded,  the 
exigi facias  and  the  writ  cfproc  amation  are  combined.  The  distinct  nature  of  them 
is  staed  in  3  Blachtone,  283,  284,  &c    and  in  the  Appendix,   15,  17,  &c 

"  1  beg  to  be  undersfood,  that  I  ground  my  opinion  singly  upon  the  authority  of 
the  cases  adjudged;  which  as  they  are  en  the  favourable  side,  in  a  criminal  case 
highly  penal,  I  think  ought  not  to  be  debarted  from  :  And  therefore  I  am  bound  to 
say,  that  for  want  of  these  technical  wjrds',  the  outlawry  ought  to  be  reversed."1 
Lord  Mansfield,  in  Wilkes's  case 

The  other  three  Judges  spoke  seriatim ;  and  concurred  with  the  chief  Justice. 

A  multo fortiori,  the  positive  'erms  of  a  law,  in  acase  vastly  more  tenal, 

"  OUGHT  NOT  TO   BE   DEPARTED  FROM." 
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Third — The  Sheriff  returns,  that  he  "  caused  public  proclama- 
tion to  be  made  at  two  several  Courts  of  general  quarter  sessions 
of  ihe  peace  held  at  Newtown  for  the  county  ot  Bucks,  &c." 

But,  it  was  solemnly  determined,  on  repeated  argument,  and  the 
most  serious  consideration  by  all  the  Judges  in  Wilkes's  case,  to 
which  the  honourable  Judges  of  the  Supreme  Court  refer — that, 
from  the  precedent*  it  appears,  that  a  series  of  Judgments  have 
required  a  technical  form  of -words,  in  the  description  of  the  coun- 
ty Court,  at  which  an  outlaw  is  exacted  :  that  after  the  words  "  at 
my. county  Court'''  should  be  added  the  names  of  the  county ;  (<i) 
and  artei  the  word  "  held,"  should  be  added — "for  the  county 
of -"  (naming  it  again) 

In  the  return  in  the  present  case,  the  name  of  the  county  is  not 
mentioned  before  the  word  "  held.'''' 

Upon  the  authorii  pf  these  precedents,  the  outlawry  in  Wilkes's 
case  was  reversed  ;  and  they,  together  with  the  remarkable  Judg- 
ment in  his  case,  demonstrate  the  present  outlawry  to  be  errone- 
ous :  for  certainly,  it  cannot  be  easier  to  take  away  the  life  of 
a  citizen  by  an  outlawry  in  this  state,  than  to  inflict  a  slighter 
punishment  by  outlawry  on  a  subject  in  England  (r). 

If  bare  precedents  establish  a  mere  form  of  words  with  so  much 
weight,  t-.ough  the  Judges  were  clearly  of  opinion,  that  "  they 
began  against  law,  reason,  and  common  sense,"  and  that  "there 
Was  not  a  colour,  originally,  to  hold  these  words  to  be  necessary, 
and  where  the  penaltv  is  so  far  inferior — how  much  more  ought 
they  to  be  regarded,  and  how  religiously  ought  the  express  jnjunc- 
tions  of  a  law  wisely  and  benevolently  intended  to  guard  against 
loose  proceedings,  to  be  revered,  when  those  proceedings  are  to 
consign  a  fellow  citizen  to  death  P 

So  "  c  ideal"  have  the  Judges  in  England  been  with  respect  to 
outlawries,  those  vindictive  supplements  to  a  severe  code  of  cri- 
minal jurisprudence  (/"),  that  the  use  of  figures  to  denote  time,  as  in 

(d)  "  Alder  was  outlawed  for  murder — The  sheriff  returned — "  at  my  county 
Court  held  a'  D  in  the  county  of  Northumberland,"  and  did  not  say  "  at  my  coun- 
ty Courr  of  Northumberland  held,  &c."  and  this  was  holden  to  be  error.  2  Roll's, 
Rep  52,  cited  by  Lord  Mansfield,  with  several  other  cases  of  tht  like  purport,  in 
Wilkes  s  case. 

"  If  an  outlawry  be  returned,  that  the  party  was  exacted  (called)  at  three  seve- 
ral times  in  the  tenth  year  of  frames,  and  that  lie  was  a.  fourth  time  exacted  the  fifth 
day  of  February  and  did  not  appear,  without  mentioning  any  year,  and  was  a  fifth 
time  exacted  such  a  day  in  March  in  the  tenth  year  of  James,  although  it  may  be 
intended,  that  he  was  the  fourth  nme  exacted  in  the  tenth  year  of  yames,  yet  the 
outlawry  shall  not  be  good  by  intendment."  2  Roll's  Abr.  803  2  Hales  P.  C.  203. 
If  any  intendment  or  implication  could  support  an  outlawry,  this  seems  to  have  been 
sufficient. 

(c  ,  4  Burr.  2563,  &c. 

\f)  "  Either  from  a  want  of  attention  to  these  principles  (of  truth  and  justice, 
the  feelings  of  humanity  ,  and  the  indelible  rights  of  mankind)  in  the  first  con- 
coction of  the  laws,  and  adopting  in  rheir  stead  the  impetuous  dictates  of  avarice, 
ambition,  and  revenge  ;  from  retaining  discordant  political  regulation,  which  suc- 
cessive conquerors  or  factions  have  estaalished  in  the  various  resolutions  of  govern- 
ment, &c."     4  Elackstone  3. 
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the  return  in  the  present  case,  or  the  addition  or  omission  of  tt 
single  letter,  as  in  this  return  the  writing  "  Doane"  for  "  Doanf 
has  been  held  a  good  objection  for  reversal  (£)< 

Fourth — It  appears  very  doubtful  also,  whether  the  issuing  a 
warrant  for  the  execution  of  Aaron  Doan,  would  be  a  regular 
procedure,  for  the  following  considerations,  1st,  Because,  there 
never  has  been  'lan  instance  in  Pennsylvania  of  a  person  being 
executed  upon  outlawry  by  judicial  proceedings  alone"  though  the 
"Act  for  the  advancement  of  justice,  &c."was  passed  near  seven- 
ty years  ago.  2d,  Because,  not  only  would  such  a  prosecution 
to  death  be  more  sanguinary,  than  the  law  then  was  in  England, 
but  would  also  oppose  that  mild  system,  which  the  constitution 
of  this  Commonwealth  has  adopted.  3d,  Because,  it  would 
weaken  that  security,  which  the  constitution  appears  to  have  in- 
tended for  its  citizens  ;  it  being  a  dangerous  mode  of  proceeding, 
that  if  admitted,  ought  to  be  regulated  by  the  exactest  cautions  ; 
as  a  precedent  of  this  kind  established  in  times  of  tranquility, 
may  become  a  very  destructive  engine  of  policy  in  timesless  peace- 
able. 4th,  Because,  it  seems  to  be  unnecessary,  the  penalty — ■ 
il,  forfeiture  of  lands  and  tenements,  goods  and  chattels,"  expressed 
in  the  act,  appearing  to  be  a  sufficient  punishment,  where  guilt  is 
not  proved  in  the  usual  manner.  5th,  Because,  the  "Act  for  the 
advancement  of  justice,  &c."  is  too  obscurely  worded. 

That  act,  in  preceding  parts,  enumerates  many  capital  offences, 
and  some  not  capital  though  very  heinous,  in  every  case  of  both 
kinds  mentioning  the  punishments  to  be  respectively  inflicted  on 
the  criminals,  the  modes  of  trial,  and  the  judgments  to  be  given. 

It  then  goes  on,  in  the  seventeenth  section,  to  proceedings  of 
outlawry,  with  much  inaccuracy  of  expression  and  confusion  of 
meaning. 

The  words  are  not,  as  the  honourable  Judges  have  stated,  that 
"  the  party  indicted  of  a  capital  offence,  not  yielding  his  body  to 
the  Sheriff,  shall  be  outlawed  and  attainted,  &c."but,  that  "-'any 
person  indicted  or  appealed  for  any  of  the  said  crimes,  &c.  with- 
out any  distinction  between  offences  ^capital"  or  not  capital. 

Afterwards,  in  directing  the  proclamations,  a  nexv  subject  not 
before  mentioned  in  the  act  is  introduced  into  it,  and  the  "per- 
son so  indicted  or  appealed  is  to  answer,  &c.  of  the  treason,  fe- 
lony, or  trespass,  whereof  he  is  so  indicted  or  appealed." 

This  clause  is  immediately  succeeded  by  another,  that  refers 
to  all  offences  whether  capital,  not  capital,  or  only  trespasses,  and 
makes  the  same  provision  in  them  all — "  if  he  who  is  so  indicted 
or  appealed  comes  not  at  the  said  day  of  return  of  the  said  capias, 
and  yield  his  body  to  the  Sheriff,  he  shall  be,  by  the  Justices  of 
the  said  Supreme  Court,  pronounced  outlawed,  and  attainted  of 
the  crime  whereof  he  is  so  indicfed  or  appealed  as  aforesaid. 

(g)  Style  182.  334.     Cro.  Eliz.  204.     Cro  Jac.  576.    3  Bac.  767. 
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And  from  that  time  shall  forfeit  and  lose  all  his  lands  and  tene- 
ments, goods  and  chattels  :  which  forfeiture,  and  all  other  for- 
feitures expressed  or  implied  by  the  said  judgments,  to  be 
given  upon  the  said  capital  offences  mentioned  in  this  act, 
after  such  criminals  just  debts  and  reasonable  charges  of  their 
maintenance  in  prison,  are  deducted  shall  go,  one  half  to  the  go- 
vernor for  the  time  being,  towards  support  of  this  government, 
and  for  defraying  the  charges  of  prosecution,  trial  and  execu- 
tion of  such  criminals;  and  the  other  half  or  residue  thereof 
shall  go  to  such  criminals  wife  and  children,  &c." 

Thus,  the  words  '"'"which forfeiture'''  refer  to  "trespasses"  as 
well  as  to  "  capital  offences"  and  then,  by  a  faulty  connexion  with 
the  words  "  other  forfeitures" — which  "  other  forfeitures"  r^ston, 
principles  totally  different,  that  is,  on  u  trials  and  judgments 
before  directed  in  the  act,  carry  forward  the  confusion,  until  by 
grammatical  construction  the  \voYds',i%vhichforfeiturc''yare  made  to 
relate  to  the  word  "  execution"  in  cases  not  capital,  and  even  in 
cases  of  "  trespass"  which  indubitably  was  never  intended  by  the 
Legislature. 

The  words  of  the  act  just  cited,  and  which  seem  to  have  had 
an  influence  on  the  honourable  Judges,  to  wit,  "  upon  the  said 
capital  offences  mentioned  in  this  act,"  plainly  refer  to  the 
"  other  forfeitures  and  judgments"  which  had  been  prescribed 
and  directed  in  parts  of  the  act  prior  to  that,  which  treats  of  out- 
lawry. 

Indeed,  the  honourable  Judges,  for  sustaining  a  construction, 
that  couples  the  word  "  execution"  with  the  punishment  of  outlaws^ 
seem  to  have  relied  on  an  "  implication"  to  them  appearing  "  most 
necessary,  evident,  and  strong,"  but,  still  an  "  implication.'''' 

This  distinction  claims  attention.  The  **  other  forfeitures" 
mentioned  in  the  act  depend  on  "  the  offences  being  capital:"  the 
forfeiture  on  outlawry  does  not. 

Lastly,  The  act  by  giving  no  direction  on  the  point,  leaves  in- 
volved in  great  obscurity  the  question — in  what  county  the  party 
is  to  be  executed,  when  the  offence  is  charged  to  be  committed, 
the  indictment  is  found,  and  the  proclamations  are  made  in  one 
county,  and  he  is  outlawed  and  attainted  in  another — whichis  the 
present  case. 
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